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PKEPACE. 


The  author  has  endeavoured  in  this  book  to  state  the 
Law  of  Mines  as  it  prevails  in  England.  The  few  Irish 
mining  decisions,  and  the  Acts  of  Parliament  dealing  with 
mines  in  Ireland,  have  also  been  included.  The  Scotch 
and  the  Colonial  Eeports  (as  might  be  expected)  abound 
with  decisions  upon  mining  law;  and  there  are  some  Scotch 
and  many  Colonial  mining  Statutes.  Such  of  the  Scotch 
decisions  as  have  come  before  the  House  of  Lords  have 
been  included.  But  it  would  have  been  impossible,  with  the 
space  at  the  author's  disposal,  to  have  entered  with  any 
detail  into  the  Scotch  or  the  Colonial  law.  He  has  there- 
fore contented  himself  with  short  references  to  about  forty 
of  the  other  principal  Scotch  decisions  in  recent  years,  and 
to  the  principal  Acts  of  Parliament  dealing  with  mines  in 
Scotland ;  and  with  short  references  to  such  of  the  Colonial 
decisions  as  have  come  before  the  Privy  Council. 

The   cases   have   been  brought    down   to  the   date   of 
publication.     But  some  of  them  are  now  reported  more 
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fully  or  at  further  stages ;  with  the  results  noticed  in  the 
Addenda. 

The  author  is  indebted  to  his  friend  Mr.  Leonard 
Bristowe  of  the  Equity  Bar  for  the  collection  of  contempo- 
raneous references  in  the  Table  of  Cases,  a  work  of  much 
labour.     He  has  also  to  thank  that  gentleman  for  valuable 

help  in  the  preparation  of  the  Index,  and  in  the  passage  of 
the  book  through  the  press. 


R  F.  MacS. 


1,  New  Square,  Lincoln's  Inn, 
February,  1884. 
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p.  2,  n.  •.    For  2  A.  &  B.  578,  read  2  A.  &  E.  593. 

Pp.  20,  27,  286,  288,  290,  291,  292,  294,  295,  299,  304,  316,  351.     For  Humphreys  v. 
Brogden,  read  Humphries  v.  Brogden. 

P.  32.    For  44  &  45  Vict.  c.  47,  read  44  &  46  Vict.  c.  49. 

P.  42,  n.  \    For  27  L.  T.  24,  read  27  L.  T.  64. 

P.  295,  marginal  note.    For  grantee,  read  grantor. 

P.  493,  lines  12  and  15  from  top.     For  surrenderee,  read  surrenderor. 


ADDENDA. 


Att.-Gen.  of  Ontario  v.  Mercer,  8  App.  Gas.  767.  Add  reference,  on  p.  15,  for  the 
meaning  of  *  lands,  mines,  minerals,  and  royalties ;  *  and  (to  pp.  777  et  seq.  of  report) 
on  p.  214,  for  the  meaning  of  *■  royalties.' 

Bell  V.  Love,  10  Q.  B.  D.  547.  Add  reference  (to  p.  559  of  report)  on  p.  76,  n.  ^,  and 
0.^^  This  case  (the  facts  of  which  are  stated  at  p.  332)  is  now  under  appeal  to  the 
House  of  Lords. 

Campbell  v.  Wardlaw,  8  App.  Cas.  641.  Add  reference  (to  p.  647  of  report)  on  pp. 
22  et  teq.  for  the  meaning  of  open  mines ;  and  (to  the  whole  report)  on  pp.  46  et  seq, 
as  to  the  working  rights  and  disabilities  of  lindted  owners  ;  and  (to  the  whole  report) 
on  p.  168,  n.  ^,  as  to  the  effect  of  the  Scotch  Act,  30  k  31  Vict.  c.  97,  s.  2,  sub-s.  3  ;  and 
(to  pp.  649,  650  of  report)  on  p.  169,  n.  *. 

Chapman  v.  Day,  49  L.  T.436,  rerersed  the  decision  below  cited  at  p.  354 ;  and 
laid  down,  that  the  remedy  for  wrongfully  withdrawing  support  may  be  lost  by  the 
death  of  the  wrongdoer. 

Dixon  V.  White,  cited  at  p.  337,  n.  >,  is  now  reported  in  8  App.  Cas.  833.  Add 
reference  (to  pp.  843,  847,  851  of  report)  on  p.  294 ;  and  (to  pp.  847,  852  of  report)  on 
p.  296,  n« ' ;  and  (to  pp.  843,  847,  850,  851  of  report)  on  p.  305,  n. »  ;  and  (to  the  whole 
leport)  on  p.  334,  n. '. 

Mostyn  v.  Lancaster,  cited  at  pp.  236,  237,  246,  is  now  reported  in  23  Ch.  D.  583. 

Newcastle's  Estates,  cited  at  pp.  166,  167,  is  now  reported  in  24  Ch.  D.  129.  Add 
reference  on  p.  133,  n.  7. 

Normanton  Gaa  Co.  v.  Pope,  52  L.  J.  Q.  B.  629,  cited  at  pp.  312,  337,  351,  354,  also 
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laid  down,  tliat  compensation  under  the  Oas  Clauses  Act  is  payable  as  soon  as  a  com- 
pany construct  their  works,  and  for  future  as  well  as  actual  injury.  Add  reference, 
accordingly,  on  p.  346. 

Phillips  V.  Homfray,  cited  at  pp.  379,  524,  532,  540,  544,  is  now  reported  in  24  Ch. 
D.  439. 

Pountney  v.  Clayton,  cited  at  pp.  268,  287,  294,  297,  299,  311,  329,  330,  331,  338, 
340,  342,  348,  is  now  reported  in  11  Q.  B.  D.  820.  Add  reference  (to  pp.  826,  842,  of 
report)  on  p.  329,  as  to  mines  outside  the  40  yards*  limit.  The  language  attributed  to 
Bowen,  KJ.,  in  the  last  four  lines  on  p.  330,  and  the  first  two  on  p.  331,  is  not  in  terms 
borne  out  by  the  report  in  11  Q.  B.  D.  at  pp.  843,  844. 

Taylor  v.  Mostyn,  cited  at  pp.  171,  172,  is  now  reported  in  23  Ch.  D.  583. 

Tucker  v.  Linger  (the  facts  of  which  are  stated  at  pp.  17,  54)  was  aflirmed  by  the 
House  of  Lords,  and  is  now  reported  in  8  App.  Cas.  508.  Add  reference  (to  pp.  510, 
512,  513,  of  report)  on  p.  12  as  to  the  meaning  of  mineral ;  and  (to  pp.  513,  514  of 
report)  on  p.  106. 

The  Scotch  Act,  30  A:  31  Vict.  c.  97,  s.  2,  sub-s.  3.    Add  reference  on  p.  168,  n.  *. 
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MINES,   QUAKKIES,   AND 

MIfJEKALS. 


CHAPTER  I. 

MEANINGS    OF    MINE,    QUARRY,    MINERAL,    SOIL,    AND 
KINDRED    WORDS   AND    EXPRESSIONS, 

Scot.  1.— mine.  VEIN.  SEAM,  AND  QUARR7. 

(o)  Difference  between  Mine  and  Vein  or  Seam. 

"  MiNB "  is  defined  in  Johnson's  Dictionary  as  "  a  place  or  Definitiom  of 
cavern  in  the  eartb,  which  contains  metals  or  minerals : "  in  ^^*' 
Webster's  Dictionary  as  "  a  pit  or  excavation  in  the  earth  from 
which  metallic  ores  or  other  mineral  substances  are  taken  by 
digging : ''  in  Worcester's  Dictionary  as  "  a  subterraneous  work 
or  excavation  for  obtaining  metals,  metallic  ores,  or  other 
mineral  substances,  a  pit,  a  cavern ; "  and  in  Wharton's  Law 
Lexicon  as  ''  an  excavation  or  cavern  in  the  earth,  which  yields 
metals  or  minerals." 

"Vein"  is  defined  in  Webster's  Dictionary  as  ''  a  seam  or  layer  Definitions  of 

-»  « .  1  -J      •    ^  ^-  1  vein  and  seam. 

of  any  substance  more  or  less  wide  mtersectmg  a  rock  or 
fltratum,  and  not  corresponding  with  the  stratification ;  often 
limited  in  the  language  of  miners  to  such  a  layer  or  course  of 
metal  or  ore  ;  *'  and  in  Richardson's  Dictionary  as  "  lineal  tubes, 
which  convey  the  blood  in  animals ;  lineal  streaks  in  mineral  or 
vegetable  bodies."  The  Encyclopa^ia  Britannica  thus  describes 
veins: — "These  are  fissures  or  cracks  in  the  rocks  .  .  . 
which  are  filled  .  .  .  with  materials  of  quite  a  different 
nature  from  the  rocks  in  which  the  fissures  occur." ^     ** Seam" 


^1. 


'  Sec  Tol.  xvii.,  p.  021  :  sec  also  vol.  xv.,  p.  177. 
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Mine  and  yein 
or  seam  dis- 
tingnUhed. 


is  defined  in  Webster's  Dictionary  as  "  a  thin  layer  or  stra- 
tum ;  ^  a  narrow  vein  between  two  thicker  ones ;  as  a  seam 
of  coal."  Vein  and  seam  appear  accordingly  to  be  convertible 
expressions. 

If  there  are  a  particular  number  of  veins  within  or  under  a 
piece  of  land,  there  are  precisely  the  same  number  of  mines 
occupying  precisely  the  same  areas.  In  this  sense  the  primary 
meaning  of  mine  is  vein.*  Consistently,  however,  with  this, 
each  word  seems  to  have  a  distinct  meaning  of  its  own.  In 
strictness  a  mine  is  not,  it  would  seem,  "properly  so  called, 
until  it  is  opened.  It  is  at  best  but  a  vein  of  coals  before."  ' 
Indeed  it  has  been  laid  down  that  a  grant  of  "lands  and  mines/' 
where  some  of  the  veins  in  question  are  open  and  others  hidden, 
will  only  pass  the  open  veins.*  On  the  other  hand,  mines,  where 
unopened  mines  are  spoken  of,  mean  in  strictness  nothing  more 
nor  less  than  veins  or  seams.*^  In  fact,  mine  appears  in  its 
primary  sense  to  imply  openness,  and  vein  or  seam  appears  in 
its  primary  sense  to  exclude  that  notion.  In  a  secondaiy  sense, 
however,  mine  may  be  said  to  mean  a  closed  vein.  "  Although 
a  vein  be  not  open,  but  close,  yet  it  might  be  termed  a  mine — 
that  which  is  not  open  may  be  called  a  mine."  '  And,  on  the 
other  hand,  veins  or  seams  may,  in  a  secondary  sense,  be  called 
mines.  ^  A  mine,  like  a  vein  or  seam,  may  be  properly  so 
called,  although  it  extends  through  the  properties  of  a  variety 
of  0¥aiers.®    The  word  mine  is,  however,  frequently  used  in  the 


1  Stiatnin  is  defined  in  Johnson^s 
Dictionary  aa  *'  a  bed ;  a  layer ; "  and  in 
Web6ter*8  as  '*  a  bed  of  earth  or  rock 
of  any  kind  formed  by  natural  causes, 
and  consisting  usually  of  a  series  of 
layers." 

s  See  Abinger  v.  Ashton,  17  Eq.  369, 
per  Jessel,  M.  B.;  Bamsay  v,  Blair, 
1  App.  Cas.  706,  per  Lord  Selbome. 

>  See  Astiy  v.  Ballazd,  2  Mod.  193  : 
see  Colchester  v.  Kewney,  L.  B.  2  Ex. 
267. 

^  Astry  V.  Ballard,  «.  s, 

*  Bee  Bamsay  v.  Blair,  «.  «.,  per 
Lord  Selbome. 

«  See  Case  of  Mines,  Plowden,  337. 
Sec  also  B.  v.  Foleshill,  2  A.  &  E.  578. 


f  See  Hext  v.  Gill,  7  Ch.  712,  per 
Mellish,  L.  J.  A  devise,  before  the 
WiUs  Act,  of  "  pits  and  veins  "  in  and 
upon  certain  lands,  **  together  with  the 
rents  and  profits  of  such  pits  and 
veins,"  was  held  to  only  pass  pits  and 
veins  which  were  open  at  the  date  of 
the  wiU :  see  Brown  v.  Whiteway,  S  Ha. 
160.  The  same  case  contains  a  query, 
whether,  since  the  Wills  Act,  such  a 
devise  would  pass  pits  or  veins  open 
at  the  death  of  the  testator,  but  there 
seems  no  reason  to  doubt  that  it 
would. 

"  Van  Mining  Co.  v,  Llanidloes,  1  Ex. 
D.  319. 
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secondary  sense  of  a  section  of  a  vein.  For  example,  that 
portion  of  a  vein,  which  is  confined  within  the  ambit  of  a 
particular  property,  is  in  common  parlance,  and  may  be  with 
propriety,  called  a  mine.  It  is  so  considered  for  rating  purposes.^ 
And,  of  coarse,  it  is  so  considered  for  the  purpose  of  regulating 
the  rights  and  duties  of  its  owner  in  respect  of  the  other 
portions.'  On  the  other  hand,  the  word  mine  is  frequently  . 
used  in  the  secondary  sense  of  an  aggregation  of  veins  or 
seams.' 

O)  Difference  between  Mine  and  Qwai^y, 

"  Quarry,"  as  distinguished  from  mine,  is  defined  in  Johnson's  Definitions  of 
Dictionary  as  "a  stone  mine,  a  pla^  where  they  dig  stones  :  "  •"^- 
in  Webster's  Dictionary  as  "  a  place,  cavern,  or  pit  where  stones 
are  cut  from  the  eai-th  for  building  or  other  purposes,  a  stone 
pit;"  and  in  Worcester's  Dictionary  as  "  a  stone  bed  whence  build- 
ing materials  are  dug  or  cut,  a  stone  pit."  And  in  the  definition 
of  "  mine  "  in  Wharton's  Law  Lexicon  it  is  said — "  When  stones 
only  are  produced,  the  places  from  which  they  are  dug  out  are 
called  quarries."  ^  It  has  also  been  judicially  stated,  that  the 
word  "  quarry  "  generally  means  a  place  where  the  material  is 
got  out  In  a  large  shape  like  blocks,  and  not  where  it  is  got  in 
small  pieces,  like  coal  and  ironstone.^  In  the  lexicographical  Deriyations  of 
part  of  the  Encyclopaedia  Metropolitana  the  word  *'  mine  "  is  quany. 
said  to  be  derived  from  the  Latin  minare,  a  word  of  the  Lower 
Ages,  signifying  ducere,  to  lead,  and  to  mean  "  to  draw  or  lead, 
sc,y  a  way  or  passage  underground,  a  subterraneous  duct,  course, 
or  passage,  whether  in  search  of  metals  or  to  destroy  fortifica- 
tions." And  in  the  same  work  the  word  "  quarry  "  is  said  to  be 
derived  from  the  French  quarriere ;  and  it  is  added,  ''  in  the 
Latin  of  the  Lower  Ages  qtbodrcUarius  was  a  stone  cutter, 
qui  marmora  quadrat ;  and  hence  quarriere,  the  place  where 

1  Ik,  CI  B.  9.  Foleshill,  2  A.  &  E.  works :  see  Bowes  v,  Raveosworth,  19 

598.  C.  B.  516. 

3  See  iTimey  v.  Stocker,  1  Gh.  407,  ^  For  the  definitions  of  ''  mine  "  in 

40e.  these  works,  see  ante^  p.  1. 

'  See  Spencer  v,  Scnrr,  .31  Beav.  334.  '  Jones  v.  Cwmorthen    Slate    Co., 

Of  oocine  "  mine  *'  is  hardly  ever  used  6  Ex.  D.  95,  per  Bramwell,  L.  J. 
in  tbe  secondary  sense  of  undeiiground 
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he  quadrates  or  cuts  the  stones  in  squares."     *  Quarry  *'  is  then 
defined  to  be  "  the  place  where  the  stone  is  cut  in  squares ; 
generally  a  stone  pit."  ^ 
Mine  and  The  true  distinction  between  a  mine  and  a  quarry,  so  far  at 

guished.  least  as  a  lawyer  is  concerned,  seems,  speaking  generally,  to  be 

best  indicated  in  the  Encyclopedia  Metropolitana.  It  is  the 
Mode  of  woifc-  mode  of  working  the  article  obtained,  and  not  its  chemical  or 
oond^re.  ^  geological  features,  which  generally  determines  its  legal  cha- 
racter. If  the  article  is  obtained  by  undergix)und  workings, 
the  place  from  which  it  is  obtained  is,  properly  speaking,  a 
mine :  if  it  is  obtained  by  workings  upon  or  above  the  ground, 
the  place  is,  properly  speaking,  a  quarry.  "The  question  is, 
whether  you  are  working  so  as  to  remove  the  surface,  including, 
perhaps,  portions  of  the  lateral  surfaces,  so  as  not  to  leave  a 
roof  Mining  is  when  you  begin  only  on  the  surface,  and  by 
sinking  shafts,  or  driving  lateral  drifts,  you  are  working  so  that 
you  make  a  pit  or  tunnel,  leaving  a  roof  overhead."'  *'A 
quarry  is  a  work  from  which  stone  or  other  material  is  obtained 
by  excavation  from  the  surface  only.  Directly  you  cease  to 
excavate  from  the  surface,  and  caiTy  on  a  subterranean  work, 
it  ceases  to  be  a  quarry."  '  Indeed,  according  to  the  statement 
in  the  Encyclopedia  Metropolitana,  the  primary  meaning  of 
**  mine  "  was  an  underground  excavation.  And  it  was  by  suc- 
cessive transitions  in  its  meaning  that  the  word  came  first  to  in- 
clude the  place  from  which  minerals  are  obtained  by  such  an  ex- 
cavation as  well  as  the  excavation  itself ;  and  secondly,  to  mean 
that  place  alone,  without  ^gard  to  the  excavation.  "  The  primary 
meaning  of  the  word  'mine,'  standing  alone,  is  an  underground 
excavation  made  for  the  puipose  of  getting  minerals.  In  leases 
and  similar  documents  it  is  commonly  used  in  a  slightly  dif- 
ferent sense.  There  the  word  includes  the  stratum  of  the 
minerals  as  well  as  the  excavation  made  to  win  it."  * 

>  In  Jacob's  Law  Dictionary  the  word  •  See  Cleyeland  v.  Mejrick,  16  W.  R. 

^  mines  '*  is  most  inaccurately  defined  106,  per  Malins,  V.  C. :  see  also  Brown 

as  *'  quarries  or  places  whereout  any-  v,  Ghadwick,  7  Ir.  C.  L.   Rep.  108  ; 

thing  is  digged  :"  see  Bell  v.  Wilson,  Listowel  v. Gibbings, 9  ib,'2dS ;  Tucker 

2  Dr.  k.  Sm.  400.  v.  Linger,  21  Ch.  D.  86. 

s  See  Darvill  v.  Eoper,  3  Drew.  299,  <  See  Mid.  R.  Go.  v.  Haonchwood,  &c. 

per  Kindersley,  V.  C.    See  also  Bell  v.  Go.,  20  Gh.  D.  655,  per  Kay,  J. 
Wilson,  2  Dr.  &  Sm.  399. 
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A  brickfield,  ^  or  a  gravel  or  ordinary  clay  pit, '  is,  there-  ninstmiions. 
fore,  in  the  nature  of  a  quarry  rather  than  a  mine.  On 
the  other  hand,  a  place  from  which  limestone'  or  freestone,^ 
obtained  by  underground  workings,  was  gotten,  has  been 
held  to  be  a  mine.  So  it  has  been  held,  that  a  pit  from 
which  clay  was  extracted  by  underground  workings  consti- 
tuted a  clay  mine.*^  And  shares  in  a  slate  company,  whose 
operations  had  been  principally  carried  on  underground,  and 
not  by  open-air  workings,  have  been  held  to  be  ''shares  in 
mines;"  so  as  to  pass  under  those  words  in  a  bequest  in  a 
oodiciL*  And  a  slate  quarry,  worked  by  means  of  underground 
workings  by  levels,  has  been  held  to  be  a  mine  within  the 
meaning  of  the  Met.  Mines  Reg.  Act,  1872.^ 

However,  the  proper  meaning  of  "  mines  "  may  be  varied  by  Exception 
the  context.^    Thus,  works  for  the  getting  of  slate  are  assessable  ^^^  Act^^ 
to  the  income  tax  under  the  Act  5  &  6  Vict.  c.  35,  sch.  A.'  as 
quarries,  and  not  as  mines,  although  the  slate  be  obtained  by 
ander^ground  working;^^  the  Act  distinguishing  between  ''quarries 
of  stone,  slate,"  &c.,  and  "  mines,"  and  applying  to  each  a  different 
principle  of  assessment.^^    On  the  other  hand,  in  the  77th  and  Bzception 
following  sections  of  the  Rail.  CI.  Cons.  Act,  1845,^'  the  word  cuases  Con- 
••  mines "  obtains  from  the  context  a  larger  meaning  than  it  ^^^^^^^^^^  ^«*- 
would  otherwise  have.    These  sections  are  prefaced  by  the 
words  "And  with  respect  to  mines  lying  under  or  near  the 
railway  be  it  enacted  as  follows : " — Sect.  77  then  provides,^*  that 


t  SdmoDdB  v.  Eastwood,  2  H.  &  N. 
S26. 

'  Brrington  v.  Met  Ry.  Co.,  19  Ch. 
D.  571 ;  Tucker  v.  Linger,  21  ib,  86. 

>  R. «.  Sedglejr,  2  B.  &  Ad.  65. 

«  B.  V.  DuDflfozd,  2  A.  &  B.  568. 

*  R.  v.  Brettel,  3  B.  &  Ad.  424.  Cf. 
B»  9.  Alberboiy,  1  Bast,  534  ;  R.  v. 
Woodland,  2  Bast,  164  ;  R.  v.  Brown, 
S  Bast,  528. 

«  Cleveland  v.MejTick,  16  W.R.  104. 

7  35  &  36  Vict.  c.  77  :  see  Sim  v. 
Btbos,  23  W.  R.  730  (cited  in  Jones  v. 
Cwmortben  Slate  Co.,  4  Kx.  B.  97). 

*  Mid.  ^y,  Co.  v,  Haunchwood,  &c. 
Ca,  30  Ch.  D.  555. 

*  See  jMWf,  Chap.  XXIII.,  Sect.  2. 


^  Jones  V.  Cwmorthen  Slate  Co., 
«.  #.,  affd.  5  Bzch.  D.  93. 

"  2h,  99 :  see  post,  Chap.  XXIII., 
Sect.  2. 

"  8  &  9  Vict.  c.  20. 

"  The  sections  are  as  follows  : — 
Sect.  77  :  '^  The  Company  shall  not  be 
entitled  to  any  mines  of  coal,  ironstone, 
slate  or  other  minerals  under  any  land 
purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to 
be  dug  or  carried  away  or  used  in  the 
construction  of  the  works,  unless  the 
same  shall  have  been  expressly  pur- 
chased ;  and  all  such  mines  excepting 
as  aforesaid  shall  be  deemed  to  be 
excepted  out  of   the  conveyance  of 
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"  the  Company  shall  not  be  entitled  to  any  mines  of  coal,  iron- 
stone, slate,  or  other  minerals/'  except  such  parts  '^  as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  in  the  construction 
of  the  works,  unless  the  same  shall  have  been  expressly  pur- 
chased ;  and  all  such  mines,  excepting  as  aforesaid,  shall "  other- 


such  lands,  unless  they  shall  have 
been  expressly  named  therein  and 
conveyed  thereby." 

Section  78  : — ^^  11  the  owner,  lessee 
or  occupier  of  any  mines  or  minerals 
lying  under  the  railway  or  any  of  the 
works  connected  therewith,  or  within 
the  prescribed  distance,  or  where  no 
distance  shall  be  prescribed,  40  yards 
therefrom,  be  desirous  of  working  the 
same,  such  owner,  lessee  or  occupier 
shall  give  to  the  Company  notice  in 
writing  of  his  intention  so  to  do  30 
days  before  the  commencement  of 
working,  and  upon  the  receipt  of  such 
notice,  it  shaU  be  lawful  for  the  Com- 
pany to  cause  such  mines  to  be  in- 
spected by  any  person  appointed  by 
them  for  the  purpose,  and  if  it  appear 
to  the  Company  that  the  working  of 
such  mines  or  minerals  is  likely  to 
damage  the  works  of  the  railway,  and 
if  the  Company  be  willing  to  make 
compensation  for  such  mines  or  any 
part  thereof  to  such  owner,  lessee  or 
occupier  thereof, then  he  shall  not  work 
or  get  the  same  ;  and  if  the  Company 
and  such  owner,  lessee  or  occupier  do 
not  agree  as  to  the  amount  of  such 
compensation,  the  same  shall  be  settled 
as  in  other  cases  of  disputed  compen- 
sation." 

Section  79  :— "  If  before  the  expira- 
tion of  such  30  days  the  Company  do 
not  state  their  willingness  to  treat 
with  such  owner,  lessee  or  occupier  for 
the  payment  of  such  compensation,  it 
shall  be  lawful  for  him  to  work  the 
said  mines,  or  any  part  thereof  for 
which  the  Company  shall  not  hare 
agreed  to  pay  compensation,  so  that 
the  same  be  done  in  a  manner  proper 
and  necessary,  for  the  beneficial  work- 
ing thereof,  and  according  to  the  usual 
manner  of  working  such  mines  in  the 


district  where  the  same  shall  be  situate ; 
and  if  any  damage  or  obstruction  be 
occasioned  to  the  railway  or  works  by 
improper  working  of  such  mines,  the 
same  shall  be  forthwith  repaired  or 
removed  as  the  case  may  require,  and 
such  damage  made  good  by  the  owner, 
lessee  or  occupier  of  such  mines  or 
minerals,  and  at  his  own  expense ;  and 
if  such  repair  or  removal  be  not  forth- 
with done,  or  if  the  Company  shall  so 
think  fit,  without  waiting  for  the  same 
to  be  done  by  such  owner,  lessee  or 
occupier,  it  shall  be  lawful  for  the 
Company  to  execute  the  same  and 
recover  from  such  owner,  lessee  or 
occupier  the  iexpense  occasioned  there- 
by, by  action  in  any  of  the  superior 
courts." 

Section  80 : — "  If  the  working  of  any 
such  mines  under  the  railway  or  works 
or  within  the  above-mentioned  dia- 
tanoe  therefrom  be  prevented  as  afore- 
said by  reason  of  apprehended  injury 
to  the  railway,  it  shall  be  lawful  for 
the  respective  owners,  lessees  and  oc- 
cupiers of  such  mines  and  whose  mines 
shall  extend  so  as  to  lie  on  both  sides 
of  the  railway,  to  cut  and  make  such 
and  so  many  airways,  headways,  gate- 
ways or  water  levels  through  the  mines, 
measures  or  strata  the  working  whereof 
shall  be  so  prevented,  as  may  be  requi- 
site to  enable  them  to  ventilate,  drain 
and  work  their  said  mines ;  but  no  such 
airway,  headway,  gateway,  or  water 
level  shall  be  of  greater  dimensions  or 
section  than  the  prescribed  dimensions 
and  sections,  and  where  no  dimensions 
shall  be  described  (#u*),  not  greater 
than  8ft  wide  and  8ft.  high,  nor  shall 
the  same  be  cut  or  made  upon  any 
part  of  the  railway  or  works  or  so  as 
to  Injure  the  same  or  to  impede  the 
passage  thereon.* 
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wise  be  deemed  to  be  excepted  out  of  the  conveyance.  Section 
78  provides,  that  notice  shall  be  given  by  the  owner  of  his 
intention  to  work  "any  mines  or  minerals;"  that  the  company 
may  thereupon  cause  "  such  mines  "  to  be  inspected ;  and  that 
if  the  working  of  "  such  mines  or  minerals  "  be  likely  to  damage 


Section  81  :— "  The  Company  shall 
from  time  to  time  pay  to  the  owner, 
lenee  or  occupier  of  any  such  mines 
extending  so  as  to  lie  on  both  sides  of 
the  nilwmy  all  such  additional  ex- 
penses and  looes  as  shaU  be  incurred 
by  such  owner,  lessee  or  occupier  by 
reason  of  the  seTcrance  of  the  lands 
lying  over  such  mines  by  the  railway 
or  of  the  continuous  working  of  such 
mines  being  interrupted  as  aforesaid 
or  by  reason  of  the  same  being  worked 
in  aach  ™*""*^  and  under  such  re- 
strictions as  not  to  prejudice  or  injure 
the  railway,  and  for  any  minerals  not 
purchased  by  the  Company  which  can- 
not be  obtained  by  reason  of  making 
and  maintaining  the  railway,  and  if 
any  dispute  or  question  shall  arise 
between  the  Company  and  such  owner, 
lessee  or  occupier  as  aforesaid  touch- 
ing   the    amount  of   such  losses  or 
expenses,  the  same  shall  be  settled  by 
arbitration.* 

Section  82: — **  It  any  loss  or  damage 
be  sustained  by  the  owner  or  occupier 
of  the  lands  lying  orer  any  such  mines 
the  working  whereof  shall  have  been 
ao  prerented  as  aforesaid  (and  not 
being  the  owner,  lessee  or  occupier  of 
such  mines)  by  reason  of  the  making 
of  any  such  airway  or  other  work  as 
aforesaid,  which  or  any  like  work 
woald  not  have  been  necessary  to  be 
made  but  for  the  working  of  such 
mines  baring  been  so  prevented  as 
aforeaaid,  the  Company  shall  make 
foU  compensation  to  such  owner  or 
occupier  of  the  surface  lands  for  the 
Jjoas  or  damage  so  sustained  by  him/' 

Section  88 :— *'  For  better  ascertain- 
ing whether  any  such  mines  are  being 
worked  or  have  been  worked  so  as  to 
damage  the  railway  or  works,  it  shall  be 


lawful  for  the  Company,  after  giving 
24  hours*  notice  in  writing,  to  enter 
upon  any  lands  through  or  near  which 
the  railway  passes  wherein  any  such 
mines  are  being  worked  or  are  sup- 
posed so  to  be,  and  to  enter  into  and 
return  from  any  such  mines  or  the 
works  connected  therewith  ;  and  for 
that  purpose  it  shall  be  lawful  for 
them  to  make  use  of  any  apparatus  or 
machinery  belonging  to  the  owner, 
lessee,  or  occupier  of  such  mines,  and 
to  use  all  necessary  means  for  dis- 
covering the  distance  from  the  rail- 
way to  the  parts  of  such  mines  which 
are  being  worked  or  about  so  to  be.'* 

Section  84  : — *<  If  any  such  owner, 
lessee,  or  occupier  of  any  such  mines 
shall  refuse  to  allow  any  person  ap- 
pointed by  the  Company  for  that  pur- 
pose to  enter  into  and  inspect  any 
such  mines  or  works  in  manner  afore- 
said, every  person  so  offending  shall 
for  every  such  refusal  forfeit  to  the 
Company  a  sum  not  exceeding  £20." 

Section  86  :  — "  If  it  appear  that  any 
such  mines  have  been  worked  con- 
trary to  the  provisions  of  this  or  the 
special  Act,  the  Company  may,  if  they 
think  fit,  give  notice  to  the  owner, 
lessee,  or  occupier  thereof  to  construct 
such  works  and  to  adopt  such  means  as 
may  be  necessary  or  proper  for  making 
safe  the  railway  and  preventing  injury 
thereto  ;  and  if  after  such  notice,  any 
such  owner,  lessee,  or  occupier  do  not 
forthwith  proceed  to  construct  the 
works  necessary  for  making  safe  the 
railway,  the  Company  may  themselves 
construct  such  works,  and  recover  the 
expense  thereof  from  such  owner, 
lessee,  or  occupier,  by  action  in  any 
of  the  superior  courts.'' 
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the  works,  and   they  be   willing  to   make  compensation  for 
**  such  mines  or  any  part  thereof,"  they  may  prevent  the  working 
or  getting.     Section  79  provides  for  the  mode  of  working  the 
said  "  mines/'  in  case  compensation  be  not  mada    Sections  83 
and    84  empower   the  company  to  enter  upon  any  lands  in 
which  **  any  such  mines  "  are  being  worked  to  inspect  the  same. 
And  section  85  provides  for  the  event  of  ''  any  such  mines " 
being  worked  contrary  to  the  statutory  provisions.     From  a 
comparison  of  these  sections,  and  having  regard  to  the  language 
of  the  prefacing  words,  conclusions  have  been  drawn  to  the 
following  eflfect : — (1)  Sections  77  &  78  were  intended  for  the 
benefit   of  railway   companies.     They  were   not  in   the   first 
instance,  in  purchasing  the  surface,  to  be  obliged  to  make  com- 
pensation in  respect  of  the  mines  thereunder.     If  they  thought 
it  likely  that  the  mines  might  not  be  worked  for  an  indefinite 
period,  they  might  postpone  making  such  compensation  until 
the  necessity  for  so  doing  arose.^     (2)  There  are  privnd  fade 
grounds  for  applying  the  same  principle  to  surface  minerals  as 
to  those  obtained  by  underground  workings.     Otherwise,  as, 
for  instance,  in  the  case  of  a  bed  of  china  clay,  which  usually 
both  is  valuable  and  lies  close  to  the  surface,  the  benefit  as 
well  of  sections  77  and  78  as  of  section  83  would  be  incom- 
plete.   And  it  cannot  be  said  that  the  application  of  the  principle 
to  surface  workings  would,  as  regards  section  78,  entail  a  dis- 
advantage upon  the  companies.    There  is  no  greater  expense  or 
inconvenience  in  receiving  notices  of  intended  surface  than  of 
intended  underground  workings.*    And  (3)  if  in  other  respects 
there  is  a  doubt,  it  is  resolved  by  the  collocations  of  the  words 
"  mines  "  and  "  minerals."  In  section  77  the  word  "  mines  "  is  clearly 
used  with  reference  as  well  to  open  as  to  underground  workings. 


»  See  Fletcher  v.  G.  W.  R  Co.,  4  H. 
k  N.  252,  253,  per  Martin  and  Wat- 
son, BB. ;  G.  W.  B.  Co.  v.  Fletcher, 
5  ih.  698,  699,  per  Cockbum,  C.  J. ; 
L.  k  N.  W.  R.  Co.  V.  Ackroyd,  31  L.  J. 
Ch.  590,  per  Wood,  V.  C.  ;  G.  W.  R. 
Co.  V.  Bennett,  L.  R.  2  H.  L.  38,  40, 
42,  per  Lords  Chelmsford,  Cranworth, 
and  Westbury  ;  Smith  c.  G.  W.  R.  Co., 
3  App.   Cas.  175,  j}er  Loixi   Cairns  ; 


Dixon  V.  Cal.,  &c.,  Companies,  6  t^. 
832,  834,  835,  838,  SH9,  per  Loids  Sel- 
borne,  Blackburn,  and  Watson ;  Er- 
rington  v.  Met  R.  Co.,  19  Ch.  D.  570, 
579,  jwfr  Jessel,  M.  R.,  Holker,  L.  J.  ; 
Mid.  R.  Co.  V.  Hannchwood,  &c ,  Ck>., 
20  ib.  566,  558,  per  Kay,  J. 

'  See  Mid.  R.  Co.  v,  Haunchwood, 
&c.  Co.,  H. «.,  556,  557,  bbS^per  Kay,  J. 
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There  would  otherwise  be  no  sense  in  the  words  ''dug  or 
carried  away  or  used  in  the  construction  of  the  works."  ^  In 
section  78  the  word  "  minerals  "  is  contrasted  with  "  mines,"  and 
most  therefore  mean  minerals  other  than  those  got  from  under- 
ground workinga^  And  in  the  same  section,  and  in  sections  79 
and  85,  the  word  "  mines  "  is  used  as  equivalent  to  "  mines  or 
minerals."  '  Mid.  Mailway  Co,  v.  Haunchwood,  Jsc.  Co.^  was  de-  MidlMd  Rail- 
cided  in  accordance  with  these  conclusions.  There  the  railway  Haunehwood, 
was  in  a  cutting  going  through  a  bed  of  clay.  The  clay  was  not 
expressly  purchased,  and  was  got  entirely  by  open  workings. 
The  defendants,  who  claimed  under  the  vendors  to  the  plainti£&, 
gave  notice  of  their  intention  to  work.  It  was  held,  that  the  clay 
was  excepted  out  of  the  conveyance  to  the  plaintiffs,  and  that 
the  plaintiffs  were  not,  without  making  compensation  to  the 
defendants,  entitled  to  an  injunction  to  restrain  them  from 
working  it  This  was,  in  effect,  a  decision,  that  in  the  sections 
in  question  the  word  "  mines  "  includes  quarries  as  well  as  mines 
strictly  80  called.    There  are  sections  in  the  Wat  CK  Act  ^  to  a  Exception 

•1         isp  _a.  under  Wat. 

Similar  effect  ci.  Act. 


(y)  Containing  Chamber. 

The  word  "  mine  "  does  not  necessarily  mean  a  cubical  layer  Containing 
of  earth,  during  and  so  long  only  as  it  contains  minerals.  The  mSe.^"" 
word  is  generally  wide  enough,  if  not  in  its  primary  sense,  at 
all  events  according  to  the  meaning  given  to  it  by  the  autho- 
rities, to  include  the  space  which  is  created  according  ajs  the 
minerals  are  being  worked,  and  the  vacuum  which  is  left  after 
they  have  been  worked  out     In  other  words,  a  person  who  has 


'  See  Mid.  R.  Co.  v.  Haanchwood, 
Itc,  Co.,    20    Ch.    D.  555,  556,  per 

'  See,  as  to  the  meaning  of  minerals, 
t»^r«,  Sect.  2  («). 

•  See  Mid.  IL  Co.  v,  Haunehwood, 
*€.,  Co.,  %,  #.,  557,  per  Kay,  J. 

^  20  Ch.  D.  552 :  foUowing  the  dicta 
of  Lofrds  Chelmafoid  and  Cranworth 
in  G.  W.  K.  Ca  r.  Bennett,  L.  B.  2  H, 
Ia  38,  40 ;  and  the  Scotch  decisions, 
wider  the  corresponding  Scotch  Act 
f»  fc  9  Vict.  c.  33)  of  Jamieson  v.  North 


Brit  B.  Co.,  6  Scot.  L.  B.  188 ;  and 
Dixon  V.  CaL,  &c.,  Companies,  5  App. 
Ca&  820  (see  pp.  823,  824). 

»  10  &  11  Vict.  c.  17,  ss.  18  and  22  to 
27  inclosiTe.  The  Act  also  proTides 
that  a  map  or  plan  of  nndeiground 
works  of  the  companies  shall  be  made, 
and  copies  deposited  with  the  Clerk  of 
the  Peace  of  the  county  in  which  the 
works  are  situated,  to  he  open  to  the 
inspection  of  persons  interested.  See 
ss.  19,  20,  21. 
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an  interest  in  a  mine  has,  as  such,  primd  facie,  an  interest 
in  the  chamber  which  contains  the  minerals :  and  his  interest 
in  that  chamber  is  precisely  the  same  when  it  is  in  its  natural 
state  and  filled  with  minerals;  or  when  its  natural  state 
is  altered  by  workings,  and  it  consists  partly  or  wholly 
of  empty  space.^  It  has  accordingly  been  laid  down,  that, 
where  the  freeholder  of  land  grants  it,  excepting  the  mines, 
he  must  be  taken  to  except,  primd  facie,  the  actual  case 
in  which  the  minerals  are  inclosed.'  That  case  is,  by  the  excep- 
tion and  without  more,  altogether  out  of  the  grant,  and  within 
the  exception.  The  land  is,  in  fact,  severed  in  parallel  cubical 
layers.^  The  grantee  gets  the  layers  containing  the  land  above, 
the  land  below,  and  the  land  on  either  side,  of  the  mines; 
but  he  gets  no  more.  The  grantor  gets,  or  rather  never 
parts  with,  the  layer  containing  the  mines.^  And  no  extent 
of  working  by  the  grantor  can  transfer  to  the  grantee  the 
space  or  shell  which  may  be  created ;  or  any  interest  therein, 
proprietary  or  possessory.*  And  the  same  principle  applies 
where  the  freeholder  of  land  grants  it  by  way  of  lease,  except- 
ing the  mines ;  •  or  where  he  grants  the  mines  in  fee  simple, 
and  excepts  the  surface  ;  '^  or  apparently  where  he  grants  the 
mines  by  way  of  le««e,  and  excepts  the  surface  ; «  or  where  an 
Act  of  Parliament  severs  the  ownership  of  surface  and  mines. 


'  The  definitions  of  "  mine,"  given 
in  Johnson's  Dictionary  and  Whar- 
ton^s  Law  Lexicon  (antej  p.  1),  are 
consistent  with  this  result. 

'  See  Bowser  r.  Maclean,  2  De  G. 
F.  &  J.  420  ;  Proad  v.  Bates,  34  L.  J. 
Ch.  411  ;  Hamilton  v,  Graham,  L.  R. 
2  Be.  k  D.  166,  168 ;  Sardley  v.  Gran- 
yUle,  3  Ch.  D.  835 ;  Ramsay  v,  Blair, 

1  A  pp.  Cas.  705  ;  Atkinson  v.  King, 

2  L.  R.  (Ir.)  339. 

>  See  Eardley  v,  GranviUe,  3  Ch.  D. 
834,/7i?r  Jessel,  M.  R. 

*  Bowser  v,  Maclean,  2  De  G.  F.  &  J. 
420.  See  Proud  v.  Bates,  34  L.  J.  Ch. 
411 ;  Hamilton  v.  Graham,  L.  R.  2  Sc. 
k  D.  166;  BaUacorkish,  &c.,  Co.  v. 
Harrison,  L.  R.  5  P.  C.  62  ;  Eardley  v. 
Granville,  u.  «.,  834  ;  Ran^say  v.  Blair, 
1  App.   Cas.  701,  704  ;  Atkinson    v. 


King,  2  L.  R.  (Ir.)  339. 

'  See  ib.  In  Hamilton  v.  Graham, 
u^.fjjoid  Chelmsford  dissented  from  the 
view  of  the  majority  of  the  Lords,  con- 
sistlDg  of  Lords  Hatherley,  Westbury, 
and  Colonsay.  It  may  also  be  ob- 
served,  that  Lord  Colonsay  himself 
appears  (p.  182)  to  have  felt  a  doubt 
upon  the  correctness  of  the  specific 
proposition  stated  in  the  text.  But 
the  doubt  is  hardly  consistent  with 
the  other  parts  of  his  own  judgment, 
and  is  certainly  not  consistent  with 
the  other  cases  cited  in  n.  \ 

•  See  Proud  v.  Bates,  34  L.  J.  Ch. 
406,  411  ;  Hamilton  v,  Graham,  L.  R. 
2  Sc.  k  D.  166. 

7  See  Ramsay  17.  Blair,  1  App.  Cas.701. 

"  See  further,  on  this  point,  po^, 
p.  33  ;  and  Chap.  XI.,  Sect.  4  (a). 
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and  gives  the  fee  simple  of  the  surface  to  one  man,  and  the  fee 
simple  of  the  mines  to  another.^ 

There  does  not  appear  to  be  any  reason  why  the  proper  senses  Containiiig 
of  the  words  vein  and  seam  should  not,  in  these  respects,  be  as  ^^^  ^^ 
extensive  as  that  of  mina     Indeed  the  word  vein,  implying,  as  ^^  q««ry. 
it  does,  the  notion  of  tubularity,  is  probably  as  extensive  in  its 
primary  sense.    And  there  does  not  appear  to  be  any  reason 
why  a  similarly  extensive  meaning  should  not,  in  its  proper 
sense,  belong  to  the  word  quarry. 

Consistently  with  its  meaning  as  above  stated,  a  mine  or  Exception 
quarry  is  properly  the  subject-matter  of  an  exception,  and  is  *^n."^'^' 
not  properly  the  subject-matter  of  a  reservation.     An  exception 
is  part  of  the  thing  granted.    A  reservation  issues  out  of  the 
thing  granted,  such  as  a  rent     And  where  a  mine  or  quarry 
purports  to  be  reserved,  it  is,  in  fact,  excepted.^ 


Sect.  2.— MINERAL. 

(a)  Primd  fade  Sense. 

"  Mineral "   in  Johnson's  Dictionary  is  defined  as  "  fossile  Definitiona  of 
body ;  matter  dug  out  of  mines  "  ;   and  in  Jacob's  Law  Die-  ^^'^     ' 
tionary  as  **  anything  that  grows  in  mines  and  contains  metals." 
In  fact,  primarily,  mineral  means  the  thing  which  grows  in  a 
mine  ;^  and  its  frequent  sense  requires  that  thing  to  be  metal- 


*  8ee  Ballacorkish,  &c.,  Co.  v»  Har- 
rison, L.  R.  5  P.  C.  49. 

*  Bee  Cardigan  v.  Armitage,  2  B.  & 

C.  197,  207  ;  Fancy  v.  Scott,  2  M.  &  Ry. 
335 ;  Doe  v.  Lock,  2  A.  &  £.  706 ; 
Wickham  v.  Hawker,  7  M.  &  W.  63  ; 
Dnrliam,  kc.,  Co.  v.  Walker,  2  Q.  B. 
940;  McDonneU  v.  McKinty,  10  Ir. 
L..  R.  525 ;  Proud  v.  Bates,  84  L.  J. 
Ch.  406  ;  Hamilton  r.  Graham,  L.  R.  2 
Sc.JcD.16S;  Antrim  v.  Gray,  9  Ir.  Rep. 
£q.  520 ;  Eardley  r.  GranTille,  3  Ch. 

D.  S34.  An  exception  is  necessarily 
in  favour  of  the  person  who  conveys  ; 
bat  th«re  may  be  a  re-grant  to  a  third 
perwrn  by  a  person  in  whom  the  pro- 
perty is  once  vested :  gee  Denibon  «. 


HoUiday,  1  H.  &  N.  647.  In  many 
Acts  of  Parliament  "  mine "  is  ex* 
pressly  defined  :  see  e.g.,  6  &  7  WilL  4, 
c.  106,  8.  44  ;  18  &  19  Vict.  c.  32,  s.  2 ; 
21  &  22  Vict.  c.  109,  s.  8  ;  35  &  36 
Vict.  c.  76,  8.  72  ;  35  &  36  Vict.  c.  77, 
B.  41  ;  37  k  38  Vict.  c.  54,  s.  7 ;  45 
&  46  Vict.  c.  38,  s.  2.  "  Quarry  "  is  de- 
fined in  41  k  42  Vict.  c.  16,  4th  sch., 
part  2.  These  definitions  will  be  men- 
tioned in  their  proper  places. 

*  Bee  Proud  v.  Bates,  34  L.  J.  Ch. 
411  ;  Bell  v,  Wilson,  2  Dr.  k  Sm.  399  ; 
Ballacorkish,  &c.,  Co.  v.  Harrison,  L.  R. 
5  P.  C.  62  ;  Eardley  v,  Granville,  3  Ch. 
D.  834,  835. 
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ExtenBive 

primd/acie 

eenae. 


liferous.^  And,  in  strictness,  tbere  does  not*  seem  any  good 
reason  why  the  word  should,  primd  facie,  include  any  article 
which  is  not  obtained  from  the  earth  by  underground  workings.' 
The  authorities,  however,  show  that,  primd  facie,  the  woi-d 
mineral  must  be  taken  to  have  a  more  extensive  meaning  than 
its  etymology  would  seem  to  justify.  It  has,  in  fact,  been  laid 
down  that  mineral  will,  primd  fouyie,  include  every  substance 
which  can  be  got  from  underneath  the  surface  of  the  earth  for 
the  purpose  of  profit.^  And  this  is  apparently  the  strict  scien- 
tific meaning  of  the  word.^  Mineral  will,  therefore,  pri/md 
fade,  include  not  merely  such  articles  as  coal  and  ironstone 
and  freestone,'  but  fire  clay  and  china  clay  or  porcelain  clay,^ 
and  also  every  kind  of  stone,  flint,  marble,  slate,  brick  earth, 
chalk,  gravel,  and  sand  :^  provided  only  that  these  articles  are 
under  the  surface,  and  do  not  lie  loosely  upon  it.  And,  in 
this  respect,  it  is  immaterial,  that  the  article  in  question  is 
usually  worked,  or  can  only  be  profitably  worked,  by  open 
quarrying.®    Coprolites  also,  although  they  are  generaUy  sup- 


^  See  Rosse  v.  Wainman,  14  M.  & 
W.  872  ;  Darvill  v.  Roper,  3  Dr.  299  ; 
Listowel  I'.  Gibbings,  9  Ir.  C.  L.  Rep. 
233.  Mineral  means  primd  facie  me- 
tallic mineral  when  used  in  the  Act, 
18  &  19  Vict.  c.  32  :  see  8.  2.  But  in 
26  &  27  Vict.  c.  49,  mineral  includes 
non-metallic  mineral :  see  s.  37. 

'  See  ante^  p.  4. 

'  See  M.  R.  Co.  v.  Checkley,  4  Eq. 
26,  per  Lord  Romilly ;  Hext  v.  Gill, 
7  Ch..  712,  per  Mellish,  L.  J. ;  Gowan 
V.  Christie,  L.  R.  2  8c.  &  D.  277,  per 
Lord  Selbome ;  A.-G.  v.  Tomline,  6 
Ch.  D.  762 ;  Mid.  R,  Co.  v.  Haunch- 
wood,  &c.,  Co.,  20  ib.  555  ;  Tucker  v. 
Linger,  21  ib.  25,  35,  36 ;  Loosemore 
V.  Tiverton,  &c.,  R.  Co.,  22  ib.  42,  43. 

*  See  Darvill  r.  Roper,  3  Dr.  299. 

»  Bell  V.  Wilson,  1  Ch.  807  ;  Maw- 
son  V.  Fletcher,  6  ib.  91-93,  94  ;  Mid. 
R.  Co.  V.  Haunch  wood,  &c.,  Co.,  u.  8. 

•  Salisbury  v,  Gladstone,  6  H.  &  N. 
127;  M.  R.  Co.  v,  Checkley, «. «.;  Hext  v. 
Gill,M.  *. ;  A.-G.  f?.  Mylchreest,  4  App, 
Cas.  305  ;  Errington  «.  Met.  R.  Co.,  19 
Ch.  D.  671,678  ;  Mid.  R.  Co.  r.  Haunch- 


wood,  &c,  Co.,  H.  9.  In  Met.  R.  Co.  and 
Cotton's  Trustees  (45  L.  T.  103),  Jessel, 
M.  R.,  is  reported  to  have  said,  "  It 
has  never  been  held  that  London  clay 
is  a  mineral,'*  p.  104.  But  the  in- 
ference suggested  by  this  obseryation 
would  not  be  consistent  with  what  his 
lordship  said  in  the  subsequent  stage 
of  the  same  litigation,  nom.  Errington 
V,  Met.  R.  Co.,  u.  s, 

1  See  Cowley  v,  Wellesley,  lEq.669, 
35  Beav.  639;  M.R.  Co.  v,  Checkley, 
4  Eq.  25  ;  A.-G.  v.  Mylchreest,  4  App. 
Cas.  305 ;  Errington  v.  Met.  Ry.  Co., 
19  Ch.  D.  571 ;  Mid.  Ry.  Co.  v.  Haunch- 
wood,  &c.,  Co.,  20  ib,  555  ;  Tucker  o. 
Linger,  21  ib.  27, 36, 38, 39 ;  Loosemore 
V.  Tiverton,  &c  Ry.  Co.,  22  t*.  42,  43  : 
see  also  Church  v.  IncL  Comm.,  11  C. 
B.  N.  S.  680,  681.  According  to  the 
report  of  Brown's  Trusts  in  11  W.  K 
19,  limestone  seems  to  have  been  there 
held  not  to  be  a  mineral,  sed  qu. 

»  See  BeU  v.  Wilson,  I  Ch.  303,308  ; 
Hext  V.  Gill,  7  Ch.  699, 713  ;  Brringtou 
V.  Met.  Ry.  Co.,  u.  s.  571 ;  Mid.  Ry.  Co. 
V.  Haunch  wood,  &c.  Co.,  «.  *. 
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posed  to  be  merely  the  fossilized  dung  of  animals,  have  been  held  ^ 
to  be  minerals ;  and  have  been  recognized  as  such  in  at  least  one 
Act  of  Parliament'  And  where  in  a  grant  or  exception  the  Not  eMilj  n* 
words  **  mines  and  minerals  "  are  used,  the  word  "  mines  "  will 
not,  prima  faciey  be  held  to  be  the  governing  word ;  so  as  to 
restrict  the  meaning  which  would  otherwise  be  attached  to  the 
word  "  minerals."  '  And  in  cases  where  it  is  impossible  to  get,  or 
where  it  will  not  pay  to  get,  a  mineral  otherwise  than  by  quarry* 
ing  it,  the  circumstance  that  the  person  claiming  to  be  entitled 
to  it  is  not  entitled  to  get  it  by  quarrying,  is  not  of  itself  suffi- 
cient to  restrict  the  meaning  of  the  word  "  mineral."  ^  Nor  will 
the  proper  meaning  of  the  word  be  restricted  by  mere  evidence, 
that  in  the  vernacular  of  the  mining  or  commercial  world  at  the 
date  of  the  instrument  in  which  the  word  is  used  the  particular 
substance  in  question  would  not  have  been  included.'  It  has 
been  intimated,  that  there  will  be  a  greater  reluctance  to  con- 
strue the  wonl  minerals  in  a  limited  sense  in  cases  where  it  is 
followed  in  the  instrument  in  question  by  the  words  "  within 
aod  under"  than  in  cases  where  it  is  followed  by  the  word 
*'  ander"  alone.* 

Many  of  the  foregoing  propositions  are  well  illustrated  in  Bell  Bell  v.  Wilaon. 
▼.  Wihon^  There  an  indenture  of  release  upon  an  ordinary  sale 
oontained  the  following  exception : — "  all  mines  and  seams  of 
coal  and  other  mines,  metals,  or  minerals,  as  well  opened  as  not 
opened,  within  and  imder  the  said  closes  or  parcels  of  ground 
hereby  granted  and  released."  Underneath  the  surface  of  the 
closes  which  were  granted  were  two  large  beds  of  freestone ;  and 
the  defendant  claimed  the  right  to  work  this  freestone  as  being 
included  in  the  exception,  and  proceeded  to  work  it  by  open 


>  See  A.-0.  v.  Tomline,  5  Ch.  D.  760. 
Ct  Dut  V.  Moore,  9  L.  T.  N.  8.,  381, 
where  coprolites  were  held  not  to  be 
'"•Cone**  within  the  meaning  of  a 
K*T|gslioo  Act. 

s  See  41  Vict  c.  16,flch.  4,  part  2 
(Fbctories).  Mineral  does  not  appear 
to  fnclode  anything  which  is  in  effect 
pert  of  the  sarface :  aee  tfi/ra,  Sect. 
3(«). 

s  See  Bell  v.  Wilson,  «.  $.,  and  cf. 
the  decision  below,  2  Dr.  &  Sm.  402  : 


see  also  Hezt  v.  QiU,  7  Ch.  712  ;  and 
cf.  Mid.  £jr.  Co.  v.  Hannchwood,  &c., 
Co.,  20  Ch.  D.  562,  ante,  p.  9. 

«  Bell  V.  Wilson,  «.  #. ;  Hext  v.  GUI, 
«.  «. :  cf.  Mid.  Rj.  Co.  v.  Haunchwood, 
kc,  Co.,  «.  «. :  see  pp.  660,  661. 

*  See  Hext  v.  Gill,  J  Ch.  719. 

•  See  M.  R.  Ca  V.  Checklej,  4  Eq. 
26,  per  Lord  Romilly  ;  Hext  v.  Gill, 
7  Ch.  706  Ti.jper  Wickens,  V.  C. 

'  1  Ch.  303. 
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quarrying.  It  was  in  evidence  that  in  Northumberland^  the 
county  in  which  the  property  was  situated,  freestone  was  never 
known  to  be  got  by  mining  operations  as  distinguished  frota 
quarrying ;  and  it  was  admitted  that  it  would  not  pay  to  get 
the  freestone  otherwise  than  by  quarrying  it  It  was  held,  that 
the  defendants  were  not  entitled  to  work  by  open  quarrying.^ 
fiut  it  was  also  held,  that  the  freestone  was  included  in  the 

Hext  V.  Gill,  word  minerals.^  So  in  Hext  v.  GiU.^  There  the  lord  of 
a  manor  granted  the  freehold  in  a  copyhold  tenement  to  the 
copyholder,  excepting  "all  mines  and  minerals  within  and  under 
the  premises,"  &c  Under  the  tenement  was  a  bed  of  china  clay. 
No  china  clay  had  ever  been  gotten  out  of  the  manor  prior  to 
the  date  of  the  grant,  and  it  did  not  appear  that  its  existence  had 
at  the  date  of  the  grant  been  contemplated  by  either  party.  It 
was  shown  that  the  clay  could  not  be  got  otherwise  than  by 
quarrying  it.  It  was  held,  that  the  defendants  were  not  enti- 
tled to  work  by  quarrying.^  But  it  was  also  held^  that  the 
clay  was  includiBd  in  the  exception. 

"Mines  and        A  fortiori  the  proper  meaning  of  the  word  minerals  will  not 

Inclosure  Acta,  usually  be  restricted,  where,  upon  an  allotment  to  commoners, 
under  an  Inclosure  Act,  of  the  waste  lands  of  a  manor,  the 
''mines  and  minerals"  within  or  under  the  waste  lands  are 

Roase  V.  Wain-  reserved  to  the  lord.  Thus  in  Raaae  v.  WainmanJ^  certain 
waste  lands  in  a  manor  were  by  an  Inclosure  Act  taken  away 
from  the  lords  and  allotted  to  commoners ;  reserving  neverthe- 
less to  the  loixis,  "all  mines  and  minerals  of  what  nature  or  kind 
soever  lying  and  being  within  or  under  the  said  commons  and 
waste  grounds  in  as  fuU,  ample,  and  beneficial  a  manner  to  all 
intents  and  purposes  as  they  could  or  might  respectively  have 
held  or  enjoyed  the  same  in  case  the  said  Act  had  not  been 
made;  and  giving  to  the  lords  full  powers  of  working  "the 
said  mines  and  minerals,  and  carrying  away  the  lead  ore,  lead, 
coals,  ironstone,  and  fossils  to  be  gotten  thereout ; "  provided  that 
the  lords  should  keep  the  first  stratum  of  earth  "  separate  and 
not  mix  "  it  "  with  the  lower  strata."  It  was  held,  that,  notwith- 
standing the  use  of  the  word  fossils,^  the  lord  was  entitled  to  stone 

1  Seejio«/,Chap.  Xiy.,Sect3,«.(a).  *  14  M.  &  W.  859:  affirmed  nom. 

>  Reyersing  S.  C.  in  2  Dr.  &  Sm.  395.  Wainman  v.  Roese,  2  Exch.  800. 

'  7  Ch.  699.  •  See  infra  (J). 
*  SeepMtf  Chap.  XIV.,  Sect,  3,  r.  (o). 
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raised  by  means  of  open  quarrying  from  one  of  the  allotments. 
It  was  in  this  case  clear,  that  the  object  of  the  Act  was  to  give 
the  surface  for  cultivation  to  the  commoners,  and  to  leave  in 
the  lord  what  it  did  not  take  away  for  that  purpose.  So  in 
Middetkwaite  v.  WvrUer}  There  an  Act  for  inclosing  the  waste  Micklethwaite 
lands  of  a  manor  reserved  the  "  coals  and  other  minerals  "  to  the  ^* 
lord.'  The  defendant,  who  claimed  title  through  one  of  the 
allottees,  opened  a  quarry  under  his  allotment,  and  dug  a  con- 
siderable quantity  of  stones  thereout.  It  was  held,  that 
''  minerals "  included  the  stones  which  had  been  so  dug ;  and 
that  the  plaintiff,  who  was  the  lord  of  the  manor,  was  therefore 
entitled  to  damages  for  the  digging.^ 

(fi)  Restriction  of  primd  f<icie  Sense. 

However,  in  all  cases  the  primd  facie  meaning  of  the  word  Reatriction  of 
minerals  will  yield  to  the  intention  of  the  parties,  where,  from  ^je^,   ^'^^ 
the  language  of  the  instrument  in  question,  such  intention  is 
made  reasonably  clear>    For  example,  language  may  be  used  Langnage  of 
before  the  word  "  minerals,"  or  before  the  words  "  mines  and         ^^^  ' 
minerals,"  which  may  furnish  an  argument  for  restricting  such 
word  or  words  to  things  ejusdem  generla^    So,  the  use  after 
the  words  "  mines  and  minerals,"  of  such  words  as  "  quarries  and 
delfs  of  slagg,  slate,  or  stone,"*  or  "  sand,  quarries  of  stone,  brick 
earth,  and  gravel  pits,"^  or  other  words  specifying  particular  kinds 
of  minerals,  may  show  an  intention  to  use  the  word  minerals  in  a 
restricted  sense.     So  where  effect  cannot  be  given  to  a  particular 
clause  of  an  instrument  without  destroying  a  previous  clause,  an 
intention  may  be  considered  to  be  shown,  that  such  particular 
clause  should  have  a  narrower  meaning  than  it  would  otherwise 
hava® 

In  like  manner,  the  particular  cii-cumstances,  under  which  an  Oiicamstanoes 
instrument  of  severance  takes  effect,  may  show  an  intention  ^     ^®"^®®- 

>  6  Ezch.  644.  *  See  A.-G.«.  M7lchree8t,4  App.  Cas. 

s  Bee  iNue,  Chap.  X,  b.  (a).  294,  307,  308. 

»  Cf.  Hexf  u.  Om,  7  Ch,  712,  713.  7  gee  Tucker  v.  Linger,  21  Ch.  D.  26, 

*  See  Mid.  Rj.  Co.  v.  Hannchwood,  per  Kb,j,  J.;  35,  36,  per  Jessel,  M.  R.: 
Jbc,  Co.,  20  Ch.  D.  556  ;  Loosemore  v,  see,  however,  id,  38,  39,  40,  per  Cotton 
Tirerton,  lea.  By.  Co.,  22  Of,  42.  and  Lindley,  L.JJ. 

*  See  Hext  r.  Gill,  7  Ch.  713.  *  See  Bell  v,  Wilson,  1  Ch.  308. 


16 


MEAXIXG   OF 


[chap.  I. 


Darrill  v. 
Roper. 


Brown  v. 
Cfamdwick. 


to  restrict  the  pinmd  facie  meaning  of  "  minerals."  Thus,  in 
DarviU  v.  Roper, ^  two  persons,  Mr.  Boscawen  and  Lady  Dacre, 
entitled  in  equal  moieties  to  certain  estates,  agreed  to  partition 
them,  and,  for  that  purpose,  to  abide  by  a  valuation  to  be  made 
of  them;  'Hbe  mines  of  lead  and  coal  and  other  mines  or 
minerab  only  excepted."  The  valuation  was  accordingly  made  ; 
and  one  moiety  of  the  estates  was  conveyed  to  Mr.  Boscawen 
and  the  other  moiety  to  Lady  Dacre,  each  excepting  ''the  mines 
of  lead  and  coal  and  other  mines  or  minerals;"  and  one  of  the 
deeds  in  question  provided  that  the  profits  of  the  ''mines'* 
excepted  from  the  valuation  should  be  taken  between  the 
parties  according  to  their  several  estates  and  rights.  That 
portion  of  the  estates  which  was  allotted  to  Lady  Dacre 
contained  limestone  rock.  At  the  date  of  the  partition  this 
rock  was  being  worked,  but  was  of  small  value.  Subse- 
quently to  the  partition  it  was  extensively  worked,  and  its 
sale  yielded  a  large  profit.  The  rock  so  worked  was  worked 
by  open  quarries.  A  bill  was  filed  by  Mr.  Boscawen*s  repre- 
sentatives against  Lady  Dacre's  representatives  to  obtain  pay- 
ment of  a  portion  of  the  proceeds.  It  was  held,  that  the 
limestone  was  not  within  the  exception,  and  the  bill  was 
accordingly  dismissed.  So  in  Brown  v.  Chadwick}  There 
a  lease  contained  the  following  exception : — "  excepting  and 
reserving  unto  the  lessor  all  mines,  minerals,  and  other  royalties 
whatsoever,  with  liberty  to  search  for,  dig,  raise,  manufacture 
on  the  premises,  and  carry  away  the  same.*'  This  exception 
was  held  not  to  include  limestone  rock  which  was  worked  by 
means  of  open  quarries  at  the  date  of  the  lease.'  In  DarviU  v. 
Roper  the  intention  of  the  parties  to  limit  the  meaning  of  the 
word  "  minerals  "  was  perhaps  apparent  from  the  language  of 
the  deed  dealing  with  the  profits  of  the  excepted  mines.  More- 
over, the  stone  in  question  was  in  the  course  of  being  worked 
at  the  date  of  the  partition.  And,  in  addition,  it  was  evidently 
the  object  of  the  parties  to  divide  all  that  without  extreme 
difficulty  or  expense  it  was  possible  to  divide.  It  must, 
therefore,  have  been  the  intention  to  include  in  the  division 


>  3  Drew.  294. 

«  7  If.  C.  L.  Rep.  101. 


•  See  also  Listowel  r.  Gibbings,  9  Ir. 
C.  L.  Rep.  223. 


8KCT,  2.]  MIXERAL.  l7 

everything  that  was  apparent  or  could  be  easily  made  apparent 
on  or  near  the  surface.^  In  Brown  v.  Chadwick  the  limestone 
rock  was  being  worked  by  means  of  open  quarries  at  the  date 
of  the  lease. 

A  limited  construction  was  also  adopted  in  A,-G,  v.  Myl-  A.-G.  v.  Mylr 
chreest?  where  a  contest  arose  between  the  Crown  and  the  owners 
of  customary  tenements  in  the  Isle  of  Man  as  to  the  title  to 
the  clay  and  sand  in  the  tenements.  The  Act  of  Settlement  of 
the  Isle  "  saved  "  to  the  predecessors  in  title  of  the  Crown  all 
**  mines  and  minerals  of  what  kind  and  nature  soever,  quarries 
and  delfs  of  slagg,  slate,  or  stone."  The  Act  had  been  passed 
for  the  purpose  of  declaring  and  confirming  to  the  tenants  their 
ancient  customary  estates  ;  and  an  immemorial  custom  for  the 
customary  tenants  to  take  the  clay  and  sand  was  shown  to  exist. 
It  was  held,  that  the  saving  clause  did  not  comprise  the  clay  and 
sand.  So  in  Tucker  v.  Lirtger?  There  it  was  shown*  to  be  the  Tucker  v, 
custom  of  the  district  in  question  for  an  agricultural  tenant  to 
remove  the  flints  which  were  turned  up  in  the  ordinary  course 
of  ploughing,  and  to  sell  them  for  his  own  benefit.  A  farming 
lease  provided  that  the  lessee  should  not  commit  waste  nor  use 
the  land  for  other  than  agricultural  purposes,  and  it  excepted 
"all  mines  and  minerals,  sand,  quarries  of  stone,  brick  earth,  and 
gravel  pits."  It  was  held,  that  "  minerals  "  did  not  include  the 
flints  to  which  the  custom  applied,  although  it  might  include 
flints  not  got  according  t^o  the  custom.^ 

And  a  limited  construction  may  also,  in  doubtful  cases,  be  put  CostoxD  or 
upon  the  word  "  minerals,''  where  the  custom  of  the  country  has 
adopted  such  construction  ;^   or  where  continuous  subsequent 
usage  can  be  referred  to,  and  is  inconsistent  with  any  other 
construction. "^ 

'  See,  howeTer,  the  observations  on  now  under  appeal  to  the  House  of 

Bwill  V.  Roper  of  Jessel,  M.  R.,  in  Lords. 

Tucker  r.  Linger,  21  Ch.  D.  32.  «  See  Darvill  v.  Roper.  3  Drew.  801 ; 

'  4  App.  Cas.  294.  Bell  v.  Wilson,  2  Dr.  ic  Sm.  895,  402, 

'  21  Ch.  D.  18.  on  appeal,  1  Oh.  303  :  Hext  v.  Gill,  7 

*  Cotton,  L.  J.,  doubted  (see  pp.  37,  Ch.  705  n. ;  Tucker  v.  Linger,  21  Cb. 

38)  whether    the  custom    had   been  D.  86,  37. 

pwred.  7  A.-G.  v.  Mylohreest,  4"  App.  Cai. 

'  It  is  mideretood,  that  this  case  is  305,  308. 


18 


MKANINOS   OF 


[chap.  I. 


Containing 
chamber. 


(y)  C(y\itainiiig  ChaTnber. 

A  mere  grant  or  exception  of  "  minerals**  will  not  comprise 
the  chamber  which  incloses  them.  No  doubt,  according  to  the 
authorities,  "mineral**  cannot  be  confined  in  its  meaning  to 
the  product  of  a  mine  :^  but  its  meaning  has  never  been  so 
extended  as  to  include  anything  more  than  what  is  merely  the 
product  of  the  earth.  Where,  therefore,  the  freeholder  of  land 
grants  it,  excepting  the  minerals  thereunder,  and  not  excepting 
anything  further,  the  chamber  containing  the  minerals  is  com- 
prised in  the  grant,  and  not.  in  the  exception ;  and  the  grantor 
has  no  interest  whatever  in  the  space  or  shell  which  his  work- 
ing creates.^  However,  an  exception  in  such  words  as  "  all  and 
sundry  the  coal  and  limestone  **  is  equivalent  to  mines  of  coal 
and  mines  or  quarries  of  stone  ;'  and  an  exception  in  such  words 
as  "  the  whole  coal  stone  quarries  and  all  other  metals  and 
minerals  within"  means  the  whole  of  the  land  under  the 
surface.* 


ParticnUr 
kinds  of  mine- 
nli — metal. 


Stones. 


(8)  Particular*  kinds  of  Minerals. 

"  Metal  *'  is  a  word  of  less  extensive  meaning  than  "  mineral." 
"  All  metals  are  minerals,  but  all  minerals  are  not  metals."  ^ 
"  We  understand  by  the  term  metal  a  firm,  heavy,  and  hard 
substance,  opake,  fusible  by  fire,  and  concreting  again  when 
cold  into  a  solid  body,  such  as  it  was  before,  which  is  malleable 
under  the  hammer,  and  is  of  a  bright  glossy  and  glittering  sub- 
stance where  newly  cut  or  broken."  •    The  word  "  stones  '*  hardly 


1  See  ante  J  p.  12. 

'  See  Ramsay  v.  Blair,  1  App.  Cas. 
702,  704,  706  ;  Metrop.,  &c.,  R.  Co.  v. 
Cosh,  13  Ch.  D.  614,  per  Jessel,  M.  R. 
The  latter  is  a  dictum  as  to  b.  77  of 
Rail.  CI.  Cons.  Act,  1845;  under  which, 
however,  mines,  and  not  merely  mine- 
rals, are  deemed  to  be  excepted  :  see 
the  section  cited  ante^  p.  5,  n.  *'.  See 
also,  Ballacorkish,  &c.,  Co.  v.  Harrison, 
L.  B.  5  P.  C.  62  ;  Rardley  v.  Grnnville, 
3  Ch.  D.  834,  835  :  of.  the  meaning  of 
mine,  anfCf  pp.  9,  10,  11. 


*  See  Hamilton  v.  Graham,  L.  R. 
2  Sc.  k  U  166. 

*  See  Ramsay  v,  Blair,  1  App.  Can. 
703.  "  Mineral "  is  expressly  defined 
in  the  following  Acts  : — 18  &  19  Vict, 
c.  32,  s.  2  ;  21  &  22  Vict.  c.  109,  s.  8  ; 
26  &  27  Vict.  c.  49,  s.  37 ;  45  &  46  Vict, 
c.  38,  s.  2.  These  definitions  are  men- 
tioned in  their  proper  places. 

»  See  the  definition  of  "  mineral"  in 
Johnson's  Dictionary.  See  Roese  r. 
Wainman.  14  M.  &  W.  872. 

*  Johnson's  Dictionary.    The  deri- 


6E0T.  8.]  MINERAL  AND  SURFACB.  Id 

seems  to  require  a  definition.  It  may,  however,  be  mentioned 
that  difficulties  have  sometimes  arisen  under  Acts  of  Parlia- 
ment as  to  its  meaning.  Where  a  Navigation  Act  imposed  a 
toll  on  "  every  ton  of  butter  or  other  goods,  wares,  merchan- 
dize, and  commodities,"  and  a  lower  toll  on  **  every  ton  of  coals, 
cinders,  lime  and  limestone^  stone,  gravel  and  manure ; "  it  was 
held,  that  blocks  cut  with  wedges  from  a  quarry,  and  then  re- 
duced to  certain  dimensions  according  to  order,  and  squared 
with  a  pick-axe,  to  be  used  as  railway  sleepers,  were  liable  as 
''stones"  only,  and  not  as  ''merchandize;"  although  each 
block  was,  after  such  preparation,  worth  9d.  more  than  un^ 
wrought  stone  of  the  same  weight.^  But,  where  a  Navigation 
Act  gave  a  toll  of  Id,  per  ton  on  "  coals,  culm,  coke,  charcoal, 
or  other  fuel,  road  materials,  stone,  pebbles,  sand,  clay,  manure, 
limestone,"  and  a  toll  of  3c2.  on  other  "  goods,  wares,  or  merchan- 
dize," not  before  mentioned  ;  it  was  held  that  coprolites  were 
not  '•  stone,"  but  were  **  goods,  wares,  or  merchandize."  ^  The  PoasUg. 
word  "  fossils "  may,  in  a  strict  sense,  apply  to  stones  dug  or 
quarried.  Usually,  however,  it  appears  to  apply  only  to 
metaUic  minerals.^  The  expression  "produce"  of  mines  or ''Prodaoe'*o£ 
minerals  does  not  necessarily  mean  produce  in  its  native  state. 
Coke  may  be  such  produce,  although  by  combustion  its 
chemical  nature  is  changed.^ 


Sect.  8.— SURFACE,  SUBSOIL,  LAND,  CLOSE,  TENEMENT, 

HEREDITAMENT,  SOIL. 

(a)  Surface. 

"  Surface/*  or  superficies,  privid  facie,    means,   of   course,  Surface. 
nothing  more  than  the  mere  vestimenta  terrce.     No  portion, 
therefore,  of  the  actual  surface  of  th^*  earth  will  be  included  in 
"  mine,"  "  quarry,"  or  "  minerals."  *    And  if  the  article  in  question 

tation  of  the  word  from  furii  r&  ixxa  *  See  Bowes  v,  Bavensworth,  16  G. 

»  MDctioned    by  the  EncjclopiBdia  B.  518,  523. 

Hetropolitana.  *  See  Mid.  R.  Co.  v.  Haanchwood, 

1  Fisher  r.  Lee,  12  A.  k  E.  622.  ke,,  Co.,  20  Ch.  D.  555,  per  Kar,  J. 

«  Dant  V.  Moore,  9  L.  T.  N.  8.  381.  In  Bell  v.  Wilaon  (2  Dr.  k  ffm.  399), 

*  8ee  RoRHe  r.  Wainman,  14  M.  ^  V.-C.   Kinderslcy  said   that    mineral 

W.  872,  873.  would  include    the    mould    or  loam 

c  2 
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in  effect,  although  not  actually,  consists  of  the  surface  of  the 
earth,  it  ivill  not  be  included  in  any  of  those  words.  It  has 
accordingly  been  decided,  that  an  exception  under  an  Inclosure 
Act  in  favour  of  the  owner  of  land  of  ''all  mines,  minerals, 
stone,  and  other  substrata,'*  with  a  right  to  enter  the  said  lands 
''  for  the  purpose  of  opening  such  mines,  &c.,*'  will  not  include 
brick  earth,  which  forms  part  of,  or  by  lying  close  thereto  in 
effect  forms  part  of,  the  surface.^  However,  as  opposed  to  an 
underlying  mine,  "  surface  "  may  be  used  in  a  secondary  sense, 
to  denote  the  whole  of  the  soil  lying  over  such  mine,  whether 
such  soil  itself  contains  minerals  or  not^ 


SubM>U. 


(fi)  Subsoil. 

*'  Subsoil  "  includes,  primd  facie,  all  that  is  below  the  actual 
surface  down  to  the  centre  of  the  earth.*  It  is,  therefore,  a 
wider  term  than  "mines"  or  "quarries,"  or  even  than 
"  minerals."  *  And  an  exception  of  "  coals  and  coal  mines " 
will  only  comprise  that  portion  of  the  subsoil  which  actually 
consists  of  miues  of  coal,  and  will  not  comprise  any  intervening 
or  other  strata,* 


« 


(y)  Land,  Close,  Tenement,  Hereditament 
Land  "•  or  "  lands  "  will,  pHmd  facie,  include  mines  •  and 


Luid— Close 

Hereditomeot  quarries.^     But  it  is  doubtful  whether  a  coal  mine  is  "  land 


I* 


which  lies  more  immediately  at  the 
Burface,  and  on  which  the  yerdnrc 
grows  and  thrives.  But  qu.,  if,  with 
sach  an  extensive  meaning  as  this  a 
grant  would  not  be  altogether  de- 
stroyed by  an  exception :  see  Bell  v. 
Wilson,  1  Ch.  308. 

*  See  Church  v.  Incl.  Comma.,  11 
C.  B.  N.  S.  664. 

'  See  Humphreys  v.  Brogden,  12 
Q.  B.  742.  Where  a  *•  street"  be- 
comes vested  in  an  urban  autho- 
rity under  the  Pub.  Health  Act,  1875, 
they  do  not  acquire  the  ownership 
of  the  mines  :  see  Coverdale  v.  Charl- 
ton,  4   Q.   B.  D.   116,   121;    Rolls  r. 


Bt.  George,  14  Ch.  D.  796 ;  41  &  42 
Vict.  c.  77,  8.  27. 
»  Sec  Cox  V.  Glue,  5  C.  B.  549. 

*  See  Atkinson  v.  King,  2  L.  R.  (Ir.) 
339  :  see  ante,  p.  12. 

*  See  Ramsay  v.  Blair,  1  App.  Cas. 
704. 

*  Shep.  Touch.  90;  Newcomen  r. 
Coulson,  5  Ch.  D.  142,  143  ;  Smith  v. 
G.  W.  R.  Co.,  3  App.  Cas.  166,  180  ; 
Jie  Metrop.,  &c.,  R.  Co.  and  Cosh,  13 
Ch.  D.  612  ;  Errington  t>.  Metrop.  R. 
Co.,  19  ib,  568,  569,  570,  573,  575,  578. 

7  See  McDonnell  v.  McKinty,  10  Ir. 
L.  R.  514,  521,  524. 
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within  the  Pauper  Settlement  Act,  6  Geo.  4,  c.  57 ;  so  as  to 
enable  an  occupation  of  it  to  confer  a  settlement.^  "  Close  "  is 
a  word  sufficiently  wide  to  include  both  the  surface  and  the 
sabsoiL'    So  "  tenement "  or  "  hereditament "  includes  "  minea"  * 


(d)  Soil. 

"Soil,"  primd  facie,  includes  the  surface  and  all  that  is  Soil, 
below  it  down  to  the  centre  of  the  earth.*  Thus  in  Towrdey  v.  Towniey  v, 
Gibsfm,^  an  Inclosure  Act  directed  an  allotment  of  part  of  the 
lands  in  question  to  be  made  to  the  lady  of  the  manor  ''  in  lieu 
of  and  as  a  compensation  for  her  right  and  interest  in  and  to 
the  soil  of  the  residue  of  the  said  common  and  waste  grounds," 
and  the  residue  to  be  allotted  to  the  several  tenants  in  fee,  dis- 
chaiged  from  all  customary  tenures.  The  Act  then  contained 
a  saving  clause,  reserving  to  the  loixl  all  seignories,  rents,  fines, 
&c.,  and  all  other  royalties  and  manorial  jurisdictions  what- 
soever. It  was  held,  that  the  mines  under  the  allotments  made 
to  the  tenants  were  part  of  the  soil,  and  were  not,  therefore,  re- 
served to  the  lord.  And  the  mere  circumstance,  in  such  a  case, 
that  the  mines  are  in  lease  at  the  time  of  the  passing  of  the 
Act,  will  make  no  difference.* 

It  may,  however,  appear  from  the  context  of  the  instrument.  Pretty  r. 
in  which  the  word  "  soil "  is  used,  that  it  is  not  intended  to  bear  '' 
its  primary  signification.  Thus  in  Pretty  v.  Solly  ^  an  Inclosure 
Act  directed  allotments  for  public  and  specified  purposes,  and 
that  one-sixteenth  should  be  allotted  to  the  lord  of  the  manor 
"  in  lieu  of  and  in  full  compensation  for  his  and  their  right  and 
interest  in  and  to  the  soil  of  the  said  waste  lands,''  and  that  the 
remainder  of  the  common  lands  should  be  divided  amongst  the 
commoners  to  be  held  in  severalty.  It  was  then  declared,  that 
the  lord's  seignorial  rights  were  not  to  be  prej  udiced  except  as 

>  See  R.  r.  West  Ardslcy,  4  B.  &  8. 95.  *  See  Pretty  v.  Solly,  26  Beav.  612  ; 

«  See  Cox  v.  Glue,  5  C.  B.  661.  Wakefield  t;.  Buccleuch,  4  Eq.  624  ; 

s  See  Dunn  v.  Birmingham  Canal  Rolls  v.  St.  Geoi^,  14  Ch.  D.  796. 

Ca.  L.  R  8  Q.  B.  47,  48  ;  Errington  v.  *  2  T.  R.  701. 

Metrop.  R.  Co.,  19  Ch.  D.  568 ;  Loose-  «  Bee  Townley  r.  Gibson,  2  T.  R. 

more  T.  Tirerton,  &c..  R.  Co.,  22  Ch.  701. 

a  43.  ^  26  Bcav.  606, 
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Baoelench  v. 
Wakefield. 


to  the  soil,  and  that  the  lord  might  thereafter  enjoy  all  rents, 
heriots,  &c.,  "  and  all  mines,  minerals,  quarries,  and  other  royal* 
ties,"  as  if  the  Act  had  not  passed.  It  was  held,  that  the  word 
"  soil "  was  used  as  distinct  from  "  land,"  and  as  equivalent  to 
''surface;"  and  that  the  lord  was  entitled  under  the  reserva- 
tion to  the  mines  under  all  the  lands  dealt  with  by  the  Act. 
So  in  BvAxleuch  v.  Wakefield}  There  a  local  Inclosure  Act 
directed  allotments  to  be  set  out  with  the  ground  and  soil 
thereof  for  specified  public  purposes,  and  authorized  the  sale  of 
a  sufficient  portion  of  the  wastes  to  pay  the  expenses  of  the 
inclosure.  It  then  directed  a  portion  of  the  remainder  of  the 
wastes  to  be  allotted  to  the  lord  as  a  compensation  for  his 
interest  in  the  "  soil,"  and  the  residue  of  the  wastes  to  be  allotted 
amongst  the  commoners.  The  43rd  section  reserved  to  the  lord 
all  mines  and  minerals  imder  the  lands  thereby  directed  to  be 
divided  and  inclosed  with  working  powers.  The  General  Act* 
(incorporated  with,  so  far  as  not  controlled  by,  the  Local  Act) 
enacted,  that  every  allotment  set  out  and  sold  to  a  purchaser  to 
defray  the  expenses  of  a  local  inclosure  should  be  absolutely 
discharged  from  all  common  and  other  rights  thereon  "or 
therein,"  and  be  vested  in  the  purchaser  in  fee  absolutely.  It 
was  held  that  what  was  sold  to  pay  the  expenses  of  the  inclo- 
sure was  only  the  surface  and  was  subject  to  the  reservation 
contained  in  the  43rd  section.' 


Open  mine  or 
quarry — 
generally. 


Sect.  4.— OPEN  AND  NEW  MINES  AND  QUARRIES. 

To  constitute  an  open  or  old  mine^  or  quarry,  there  must 
have  been  a  previous  general  dedication  thereof  by  a  person 
acting  within  his  lawful  rights,  for  the  purpose  of  making  a 
profit  from  the  produce.*  To  enable  such  person  to  so  act  it  is 
not  necessary  that  he  should  be  the  author  of  the  settlement  in 
question.     If,  for  instance,  there  is  a  settlement  of  land  con- 


J  L.  R.  4.  H.  L.  377. 

«  41  Geo  3,  c.  109,  8.  32. 

>  Affirming,  on  this  point,  Wakefield 
r.  Bnccleuch,  4  Eq.  613. 

*  In  strictness,  the  woixi  "  mine," 
where  an  unopened  mine  is  spoken  of. 


appears  to  be  nsed  in  a  secondary 
sense  :  see  an/^,  p.  2. 

'  See  Coppinger  v.  Gabbins,  3  J.  Jc 
L.  417  ;  Elias  r.  Griffith,  8  Ch.  D.  532, 
nom.  Klias  v,  Snowdon,  &c.,  Ck>.,  4 
App.  Cas.  454. 
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taining  unopened  mines  on  one  in  tail^  or  for  life  without  im- 
peachment of  waste,  with  remainder  to  another  for  life;  and  the 
tenant  in  tail  or  for  life  in  possession  opens  and  works ;  the  re* 
mainderman  will,  on  the  death  of  the  tenant  in  tail  without 
issue  and  without  disentailing,  or  on  the  death  of  the  tenant  for 
life  in  possession,  be  entitled  to  treat  the  mines  as  open.^ 

If  the  profit  from  the  produce  has  been  made  by  means  of  Sales— lease 
sales,  it  is  clear,  that  the  mine  or  quarry  in  question  would  be  ~~ 
treated  as  open.'  And  where  a  general  dedication  for  the  pur- 
pose of  profit  and  sale  has  been  shown,  the  mine  or  quarry  will 
be  considered  open,  although  no  profit  may,  in  fact,  have  been 
made.'  If  a  profit  has  been  made  by  means  of  a  lease  of  the 
mine  or  quarry,  under  which  the  lessee  has  actually  worked,  it 
is  also  clear,  that  the  mine  or  quarry  would  be  treated  as  open.^ 
And  it  should  not,  it  is  submitted,  in  such  a  case  be  deemed  ma- 
terial, whether  the  lessor  has  reserved  a  share  of  the  profits,  or 
has  merely  reserved  a  dead  rent.^  It  does  not,  however,  seem 
to  be  essential,  that  the  profit  should  be  made  by  means  of  sales 
or  a  lease.  Use  is  also  a  perception  of  profit.  And  if  there  has 
been  a  working  and  use  of  minerals,  not  limited  to  any  special 
or  restricted  purpose,  the  mine  or  quan-y  in  question  would 
probably  be  treated  as  open.^ 

A  mine  or  quarry  or  clay  pit  cannot  be  said  to  be  open,  if.  No  actual 
although  preparations  had  been  made  for  opening  it,  it  has  ^riaM~ 
never  in  fact  been  opened  ;^  or,  if,  being  the  subject  of  a  lease  ^'^"^fiP— 
reserving  a  share  of  the  profits,^  or  even  a  dead  rent,'  no  actual  openings. 

*  See  ClaveriDg  r.  ClaveriDg,  Mosely,  this  fact.    No  opinion  was  however 

223 ;  2  P.  Wms.  389.  intimated  by  any  of  the  Lords,  that 

'  See  Elias  v.  Snowdon,  &c.,  Co.,  4  the  actual  decision  would  have  been 

App.  Cas.  461,  per  Lord  Cairns,  465,  different,  if  the  reservation  had  been 

fer  Lord  Selbome.  See  also  Coppinger  by  way  of  dead  rent.    See  and  con- 

V.  Gubbins,  3  J.  &  L.  417,  per  Lord  sider  in  connexion  with  this  point, 

^  Leonards ;  Elias  v.  Gritfitb,  8  Ch.  Stoughton  v.  Leigh,  1  Taunt.  402  ;  a 

1>.  532, /ler  James,  Cotton  &  Thesiger,  case  of  dower. 

LJJ.  •  Elias  V.  Snowdon,  &c.,  Co.,  4  App. 

*  RUas  t.  Griffith,  8  Ch.  D.  521,  532,  Cas.  466,  per  Lord  Selbome. 

M3  ;  ct  Spencer  v.  Scurr,  31  Beav.  '  See  Viner  v.  Yaughan,  2  Beav.  469, 

334.  470. 

*  See  cises  cited  in  n.  *.  "  Sec  Elias  v.  Snowdon,  &c.,  Co.,  4 

*  Id  Elias  v.  Snowdon,  &c.,  Co.  (4  App.  Cas.  454,  460,  461,  465. 

App.  Cas.  454),  the  reservation  was  of  »  See  Elias  v.  Snowdon.  &c.,  Co.  v.  .t. ; 
>  tbaie  of  the  profits,  and  Lord  Cairns  and  cf .  Stoughton  v.  Leigh,  1  Taunt. 
i&  his  opinion  {A^l^  Uud  stress  upon      402,  410. 
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MEANINGS    OF   OPEN   AND    NKW 


[chap.  I. 


New  Heam  or 
■haft 


opening  has  taken  place  thereunder.  Nor  can  a  mine  or  quarry 
be  said  to  be  open,  if,  although  openings  have  taken  place,  they 
can  be  shown  to  have  been  purely  experimental.^  A  mine  or 
quarry  cannot  be  said  to  be  open,  if  it  has  merely  been  worked 
or  used  for  the  purpose  of  supplying  fuel  or  the  means  of  repair 
to  some  particular  tenement,  or  for  some  other  definite  and 
restricted  purpose.'  So  a  coal  mine  cannot  be  said  to  be  open  on 
the  mere  ground,  that  a  permission  has  been  given  to  tenants  to 
scrape  or  scour  for  the  coal  at  the  places  where  it  cropped  out 
at  the  surface.^  And  a  gravel  pit  cannot  be  said  to  be  open 
on  the  mere  ground,  that  a  surveyor  of  highways  has  dug  and 
carried  away  gravel  thereout  for  public  purposes.^  And  the 
mere  facts  ;  that  the  surveyor  was  bound  by  statute,  after  taking 
the  gravel,  to  slope  down  the  ground  ;  and  was  liable  to  penal- 
ties for  not  so  doing ;  and  that  the  owner  was  bound  to  enforce 
such  penalties ;  and  that  these  duties  were  neglected  ;  will  not 
constitute  the  pit  an  open  pit.^  A  mine  or  quarry  cannot  be 
said  to  be  open,  if  the  workings  in  question  have  been  wrong- 
ful* A  fortiori,  if  they  have  be^n  workings  by  way  of  trespass 
by  a  stranger.7 

A  new  seam  opened  in  an  open  mine,  and  capable  of  being 
worked  by  the  old  shaft,  is  itself  considered  an  open  mine.^ 
And  where  a  mine  or  quaiTy  is  once  open,  the  sinking  of  a  new 
pit  or  shaft  on  the  same  seam  or  vein,  or  the  breaking  ground  in 
a  new  place  on  the  same  rock,  is  not  necessarily  the  opening  of 
a  new  mine  or  a  new  quarry.'  However,  where  a  mine  has  been 
opened  for  the  purpose  of  winning  coal,  to  work  a  contiguous 
mine  of  lead  or  ironstone,  by  means  of  a  new  shaft,  would 
probably  be  an  opening  of  a  new  mine.^® 


1  1*  lias  V,  Snowdon,  &c.,  Co.,  4  App. 
Cas.  464,  465. 

'  Elias  V.  Snowdon,  &c.,  Co.,  4  App. 
Caa.  459,  465. 

>  Stepney  v.  Chambers,  W.  K.  1866, 
p.  401, 

*  Huntley  v.  Russell,  13  Q.  B.  572, 
591.  The  dicta  to  the  contrary  in 
Ross  V.  Adcock.  L.  R.  3  C.  P.  670, 671, 
cannot^  it  is  submitted,  be  sustained. 

*•  Huntley  4"*  Russell,  v,  *.- 

•  Barilett  p.  PhUlips,  4  De  G.  &  J. 


421  ;  Ross  v.  Adcock,  «. «.,  665  ;  Eliaa 

V.  Snowdon,  &c.,  Co.,  4  App.  Cas.  459. 

7  Elias  r.  Snowdon,  &c.,  Co.,  u.  <. 

•  Spencer  r.  Scurr,  31  Beav.  334. 

•  See  Clavering  v.  Clayering,  Moee- 
ly,  223 ;  2  P.  Wms.  388  ;  Bagot  v. 
Bagot,  32  Beav.  617 ;  Cowley  v.  Wei- 
lesley,  1  Eq.  659,  35  Beav.  639  ;  Elias 
V.  Snowdon,  &c.,  Co.,  4  App.  Cas.  454, 
466.  Cf.  Ferrand  v.  Wilson,  16  L.  J. 
Ch.  41,53;  S.  C.  4  Ha.  388. 

»o  Spencer  r.  Scuit,  k.  <f.,  337.    An 
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It  would  seem  that  a  dormant  or  abandoned  mine  or  quarry  Dormant  mine 
cannot  be  said  to  be  open,  where  the  previous  working  has  been  °'  *l"*^' 
stopped  with  a  view  to  the  permanent  advantage  of  the  estate.^ 
Where,  however,  the  previous  working  has  been  stopped  merely 
from  inability  to  carry  it  on  at  a  profit,  it  would  seem,  that  the 
mine  or  quarry  may  be  considered  open.^  "  A  mine  not  worked 
for  twelve  months  or  two  years  before  he  "  (the  tenant  for  life) 
**  became  possessed  of  the  property  must  still  be  considered 
to  be  an  open  mine.  A  mine  not  worked  for  a  hundred  years 
could  not,  I  think,  be  properly  so  treated  :  and  my  present 
opinion  is  that  a  mine  which  had  not  been  worked  for  twenty  or 
thirty  years  from  the  loss  of  profit  attending  the  working  of  it, 
but  which,  from  the  rise  in  price  of  iron  and  coal,  had  become 
remunerative,  might "  be  considered  open.^ 


Sbct.  5.— colliery. 

"  Colliery  "  is  defined  in  Johnson's  Dictionary  as  "  the  place  CoUierj. 
where  coals  are  dug";  and  Webster's  and  Worcester's  Die* 
tionaries  contain  similar  definitions.  Colliery  is,  however,  a  word 
sufficiently  wide  to  include  all  contiguous  and  connected  veins 
and  seams  of  coal  which  are  worked  as  one  concern,  without 
regard  to  the  closes  and  pieces  of  gi*ound  under  which  they  are 
carried.^  Indeed  it  is  apparently  wide  enough  to  include  the 
engines  and  machinery  in  the  "contiguous  and  connected 
veins/'  as  well  as  those  veins  themselves.  Webster  in  defining 
"  colliery  "  refers  to  "  coalery ; "  and  he  defines  "  coaleiy  "  as  "  a 
coal-mine,  coal-pit,  or  place  where  coals  are  dug,  with  the 
engines  and  machinery  used  in  discharging  the  water  and 
raising  the  coaL" 


inquiiy  wiU,  if  neoeasary,  be  directed 
to  ascertain  the  purposes  for  which  a 
new  pit  or  shaft  was  sank.  For  the 
form  of  soch  inquiry,  see  Begot  v. 
BagDt,  Set  ISS. 

1  See  Viner  v.  Yaaghan,  2  Beav. 
469,  470 ;  Bagot  v.  Bagot,  32  Beay. 
609,  517. 

^  Bagot  V.  Bagot,  s.  », 

*  Bagot   r.    Bagot,  «.  «.,  per  Lofd 


BomiUj.  Ci  Stooghton  v,  Leigh,  1 
Taunt.  410  ;  Millettv.Davey.Sl  Beav. 
470, 471,478.  An  inquiry  will,if  neces- 
sary,  be  directed  to  ascertain  the  time 
during  which,  and  the  circumstances 
under  which,  a  mine  remained  un- 
worked.  For  the  form  of  such  inquiry, 
see  Bagot  v.  Bagot,  Seton,  187,  188. 
*  See  Hodgson  ».  Field,  7  East,  620. 


CHAPTER    II. 


PROPERTY    AND    POSSESSION. 


eve 


beneath. 


sbct.  1.— property— generally. 

Surface  owner  Primd  fdcie,  the  owner  of  the  surface,  wheresoever  situate  in 
presumptively  England  OF  Wales,  is  entitled,  ex  jure  naturae,  to  everything 
^^^^rvSbin**  beneath  or  within  it,  down  to  the  centre  of  the  earth,  except 
mines  of  gold  and  silver.^  And  the  principle  of  this  rule  of  law 
applies,  although  the  surface  may  have  been  acquired  by 
prescription.^  And  where  the  residue  of  a  long  tei*m  is  enlarged 
into  a  fee  simple  under  the  Act  44  &  45  Vict.  c.  41,  s.  65,  the 
fee  simple  includes  the  fee  simple  in  all  mines  and  minerals, 
which  at  the  time  of  enlai'gement  have  not  been  severed  in 
right  or  in  fact,  or  have  not  been  severed  or  reserved  by  an 
Inclosure  Act  or  award;  whether  the  term  was  originally  created 
without  impeachment  of  waste  or  not.'  It  cannot,  however,  be 
said,  that,  if  a  person  is  shown  to  be  the  owner  of  mines,  his 
ownership  of  the  surface  is  to  be  presumed.*  A  statement  by  the 
predecessor  in  title  of  a  person  who  claims  minerals,  that  the 


»  Case  of  Mines,  Plowd.  336 ;  Hodg- 
klnson  v.  Fletcher,  3  Doiigl.  33,  34 ; 
Curtis  v.  Daniel,  10  East,  274  ;  Barnes 
«.  Mawson,  1  M.  &  S.  84 ;  Lewis  v. 
Branthwaite,  2  B.  &  Ad.  443  ;  R.  r. 
Pitt,  5  B.  &  Ad.  571 ;  Rowe  v.  Grenfel, 
Ry.  ic  M.  398;  Rowe  v,  Brenton, 
Cone.  315;  Harris  v,  Ryding,  5  M. 
&  W.  72  ;  Acton  v,  Blandell,  12  ih. 
354  ;  Rogers  v.  Brenton,  10  Q.  B.  49, 
50 ;  Cox  V,  Glue,  5  C.  B.  548  ;  Keyse 
V.  Powell,  2  E.  &  B.  144  ;  Smith  v. 
Lloyd,  9  Ezch.  574  ;  Rowbotham  v, 
Wilson,  8  H.  L.  C.  360  ;  Bowser  v. 
Maclean,  2  De  G.  F.  &  J.  419  ;  Mar- 
shall r.  Ulleswater  Co.,  3  B.  4:  S. 
748 ;  Wakefield  v.  Buccleuch,  4   £q. 


624 ;  Smith  r.  Darby,  L.  R.  7  Q.  B. 
722  ;  Seddon  v.  Smith,  36  L.  T.  N.  a 
169 ;  Newcomen  v.  Coulson,  5  Ch.  D. 
142,  143  ;  Taylor  v,  St.  Helen's  6  Cli. 
D.  274,  277  ;  Atkinson  v.  King,  2  L. 
R.  (Ir.)  339  ;  Sgremont  Bnrial  Boattl 
V,  Egremont,  &c,  Co.,  14  Ch.  D.  160. 
As  to  mines  of  gold  and  silver,  see 
ififra^  p.  40. 

s  Seddon  v.  Smith, ».  9. :  of.  Walker  v, 
Jetterys,  1  Ha.  349. 

'  See  the  section.  As  to  impeach- 
ment of  waste,  see  pMt,  Chap.  III., 
Sect.  2,  *. 

*  See  Tyrwhitt  v.  Wynne,  2  B.  Ic 
Al.  554 ;  Marshall  t;.  Ulleswater,  &;c., 
Co.,  3  B.  &  S.  748. 
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overlying  surfitce  was  in  other  hands^  is  admissible  in  evidence 
against  him.^ 

However,  the  right  of  property  in  the  surface  and  in  the  under-  PreBumptiott 
lying  mines  may  be  shown  to  be  in  different  hands.^  Nothing 
is  more  common  than  to  sell  or  demise  a  piece  of  land,  except- 
ing the  mines ;  or  to  sell  or  demise  a  piece  of  land,  excepting 
the  suriace;  and  the  instrument  of  severance  may  be  producible. 
And  many  Acts  of  Parliament  have  been  passed  severing  the 
ownership  of  a  surface  from  that  of  the  underlying  mines.  The 
presumption  as  to  ownership  may,  moreover,  be  rebutted  by 
evidence  of  long  actual  separate  enjoyment  of  the  surface  and 
the  mines  by  different  owners.^  And  the  separate  enjoyment 
of  the  particular  mines  in  question  may  be  evidenced  by  acts  of 
taking  minerals  under  other  lands  within  the  same  boundai-y; 
it  being  difficult,  if  not  impossible,  to  show  such  acts  in  respect 
of  every  part.^  In  like  manner  the  different  strata  of  the 
sub-soil  may  be  shown  to  be  the  subjects  of  different  rights.*^ 
Where  the  surface  and  the  underlying  mines,  or  the  different 
strata  of  the  sub-soil,  are  differently  owned,  they  are  "  separate 
tenements  with  all  the  incidents  of  separate  ownership."^  And 
the  mines  or  each  stratum  may  be  held  in  fee  simple,*^  or  fee 
tail,®  or  otherwise  as  in  the  case  of  surface  property .• 

All  land  registered  under  the  Land  Transfer  Act,  1875,^^  is.  Land  Tnmafer 
unless  under  the  provisions  of  the  Act  the  contrary  is  expressed    ^ 
on  the  register,  to  be  deemed  to  be  subject  to  all  rights  to  mines 
and  minerals,  and  rights  of  entry,  search,  and  user,  and  other  inci- 
4^ntal  rights  and  reservations,  for  the  time  being  subsisting 
with  reference  thereto.    But  when  it  is  proved  to  the  satiBfaction 


>  Sec  Oreaae  v.  Barrett,  1  Cr.  M.  & 
R.919. 

3  Rich  V.  Johnson,  2  8tr.  1142  (a 
case  of  a  manor  and  the  underlying 
mines);  Bowe  v.  Grenfel,  Rj.  &  M. 
3»S;  Hodgkinaonv.  Fletcher,  3  Dougl. 
34  ;  Harris  v.  Ryding,  5  M.  &  W.  72  ; 
Cox  V.  Glue,  6  C.  B.  548 ;  Keyse  v, 
Powell,  2  £.  &  B.  144. 

'  See  Humphreys  v.  Brogden,  12  Q.  B. 
739 :  see  also  Bowe  r.  Grenfel,  «  s. ; 
C'ortis  V.  Daniel,  10  East, 273  ;  Barnes  v. 
HawBoa,  1  M.&  S.  84  ^  Cox  v.  Glae,  u.  *. 


^  Barnes  v.  Mawson,  u,  «. 

»  Cox  V,  Glue,  5  C.  B.  549. 

•  See  Rowbotham  v.  Wilson,  8  E.  & 
B.  142,  per  Watson,  B.j  Hamilton  v. 
Graham,  L.  R.  2  Sc.  &  D.  166  :  see  also 
Seaman  v.  Vawdrey,  16  Ves.  392 ;  and 
ct  Guest  V.  East  Dean,  L.  R.  7  Q.  B. 
337. 

7  See  Stoughton  r.  Leigh,  1  Taunt. 
402. 

8  See  Port  r.  Turton,  2  Wils.  172. 
»  See  ih, 

w  38  &  39  Vict.  c.  87. 
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of  the  registrar  that  the  right  to  any  mines  or  minerals  is 
vested  in  the  proprietor  of  the  land  registered  or  about  to  be 
registered,  the  registrar  may  register  such  proprietor  as  pro- 
prietor of  the  mines  and  minerals  as  v^ell  as  of  the  land.  And 
when  it  is  proved  that  the  right  to  any  mines  or  minerals  is 
severed  from  any  land  registered  or  about  to  be  registered,  the 
registrar  may,  on  the  application  of  the  person  entitled  to  any 
such  mines  and  minerals,  register  him  as  the  proprietor ;  and, 
upon  such  registration  being  effected,  he  must  enter  a  reference 
thereto  on  the  register  of  the  land.  And  when  the  existence  of 
rights  to  mines  and  minerals  or  the  incidental  rights  is  proved, 
the  registrar  may  enter  notice  thereof  on  the  register.^  The 
registrar  may  register  the  proprietor  of  mines  or  minerals  severed 
from  the  land  in  the  same  manner  and  with  the  same  incidents 
as  in  the  case  of  land,  or  as  near  thereto  as  circumstances  admit^ 


Sect.  2.— PROPERTY— ROADWAYS  AND  WATERWAYS— RIVERS— SEA 

AND   SEA-SHORE. 

(o)  Roadways  generally. 

Roadways—  The  principle  as  to  the  presumption  of  ownership  is  not  con- 
generaliy.  fined  to  cases  where  the  surface  owner  is  in  uninterrupted  or 
exclusive  enjoyment  of  the  surface.  In  the  case  of  a  highway, 
for  example,  where  the  public  pass  and  repass  at  pleasure,  the 
property  in  the  subjacent  mines  is,  primd  facie,  in  the  free- 
holder of  the  adjacent  soil,^  as  being  the  freeholder  of  the 
highway.*  And  the  same  presumption,  which  prevails  in  the 
case  of  a  public  highway,  prevails  in  the  case  of  a  private  way.' 
The  soil  in  roads  set  out  under  an  Inclosure  Act,  and  with  it 

1  S.  18.  be  extremely  valuable,"  Goodtitle  v, 

«  S.  82.  Alker,  1   Burr.  143,  jfer  Lord  Mans- 

»  1   Rolle'8   Abr.  392,  B.  1   &  2  ;  field. 

Goodtitle  v.  Alker,  1  Burr.  143  :  "  the  *  2  Inst.  706  ;  Lade  t.  Shepherd,  2 

king  has  uothing  but  the  passage  for  8tr.  1004.    Cf.  the  Sc.  case  of  Waddell 

himself  and  his  people,  but  the  free-  v.  Buchan,  6  Scss.  Cas.  (3rd  ser.)  690. 

hold  and  all   profits    belong  to   the  »  Holmes  v.  Bellingham,  7  C.  B.  N.  5?. 

owner  of  the  boil.     So  do  all  the  trees  829. 
in  it  and  ipiucs  under  it  which  mar 
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the  mines  therein,  belong,  pi^md  facie,  to  the   lord  of  the 
manor,  and  not  to  the  owner  of  the  adjoining  inclosure.^ 

Various  Acts  of  Parliament  relating  to  ways  and  roads  con-  Gen.  Highways 
tain  specific  provisions  as  to  mines.     Thus,  the  Gen.  Highways 
Act,'  after  providing  for  the  widening  of  narrow  highways  by 
purchasing  ground  from   the   adjoining  owner,   saves  to  the 
owner  of  such  ground  all  mines,  minerals,  and  fossils  lying  under 
the  same,  which  can  be  got  without  breaking  the  surface.'    The 
High.  (Turnpike)  Act,  3  Geo.  4,  c.  126,  after  providing  that,  on  Highw. 
the  completion  of  a  new  road,  the  old  highway  is  to  be  stopped  Acts. 
up  and  the  land  sold,  reserves  all  mines,minerals,and  fossils  lying 
under  the  old  road  to  the  persons  who  would  have  been  entitled 
to  the  same  if  the  old  road  had  continued.^    The  High.  (Turn- 
pike) Act,  7  &  8  Geo.  4,  c.  24,  reserves  all  mines  of  iron,  tin, 
lead,  copper,  coal,  and  other  minerals  in  or  under  any  land  to  be 
used  for  any  turnpike  road  to  the  persons  who  would  have  been 
seised  of  or  entitled  to  the  same  in  case  the  Act  for  making 
such  road  had  not  been  passed,  with  liberty  to  dig  for  and  work 
the  same  in  the  manner  usual  in  the  district,  without  doing 
damage  to  such  road  or  any  part  thereof.^    And  the  High,  and  Highw.  and 
Locom.  Am.  Act,  1878,*  reserves  all  mines  and  minerals  of  any  1878. 
description  whatsoever  under  any  distumpiked  road  or  highway, 
which  has  or  shall  become  vested  in  any  urban  sanitary  authority 
by  virtue  of  s.  68  of  the  Pub.  Health  Act,  1848,  or  s.  149  of  the 
Pub.  Health  Act,  1875,  to  the  persons  who  would  be  entitled 
thereto  in  case  such  road  or  highway  had  not  become  so  vested  ; 
and  empowers  such  pereons  to  work  and  get  the  same,  as  if  the 
road  or  highway  had  not  become  so  vested,  doing  no  damage  to 
the  road  or  highway  ;  and  these  provisions  extend  to  the  Isle  of 
Vigbt  and  to  South  WalesJ 


(fi)  Railways  and  Waterwoi'ke. 

A  railway  company  purchasing  under  the  compulsory  powers  Railways  and 
of  the  Rail.  CL  Cons.  Act,  1845  »  are  not  entitled  to  any  mines  ^^''''''^ 

>  See  Seddon  v.  Smith,  36  L.  T.  N.  8.  *  S.  18. 

IW,  1«9-  •  41  &  42  Vict.  c.  77. 

*  5  Jb  6  Wm.  4,  e.  50.  7  S.  27.    See  Rolls  v.  St.  GeoT^e, 
'  P.  «2.  14  Ch.  D.  794,  799  ;  ante,  p.  20  n.  «. 

•  8.  88.  >  8  &  9  Vict.  c.  20. 
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of  coal,  ironstone,  slate,  or  other  minerals  under  any  land  pur- 
chased by  them,  "  except  only  such  parts  thereof  as  shall  be 
necessai'y  to  be  dug  or  carried  away  or  used  in  the  construction 
of  the  works/'  unless  the  same  shall  have  been  expressly  pur« 
chased.^  And  the  Wat.  CI.  Act  ^  contains  provisions  substantially 
identical'  The  words  "  necessary  to  be  dug  or  carried  away 
or  used  in  the  construction  of  the  works"  may  entitle  a  company 
to  use  clay  dug  out  of  a  cutting  on  the  land  of  one  person  in 
order  to  construct  an  embankment  on  the  land  of  another.^ 
But  they  do  not  entitle  a  company,  who  carry  a  railway  upon  an 
embankment  over  the  land  of  one  person,  to  excavate  mer- 
chantable clay  from  that  land,  and  use  it  to  puddle  bridges 
which  they  are  building  on  other  land.^ 


Kirers. 


(y)  Rivers^ 

The  right  of  property  in  mines  lying  beneath  rivers  is,  pinmd 
facie,  determined  in  the  same  manner  as  in  the  case  of  ways 
and  roads.  The  bed  of  all  navigable  rivers  ^  up  to  high-water 
mark  belonging,  prinid  faciei  to  the  Crown,®  the  subjacent 
mines  and  quarries  belong,  prirad  facie,  to  the  Crown.'  Where 
the  river  is  not  navigable,  the  soil  usque  ad  medium  fUti/m 
aquce,^^  and,  accordingly,  the  mines  lying  beneath  such  soil, 
belong,  pinvid  facie,  to  the  adjoining  freeholder.^^ 


1  S.  77,  cited  anfff  p.  5,  n.  ".  See 
O.  W.  R.  Co.  r.  Bennett,  L.  R.  2  H.  L. 
38,  41 ;  Dixon  v.  Cal.,  &c.,  Companies, 
6  App.  Cas.  829.  They  have  power  to 
purchase  :  see  j^ost,  Chap.  VII.  Part  A. 
Sect.  6. 

»  10  &  11  Vict  c  17. 

»  Su.  12, 18. 

<  See  Looaemore  v.  Tiverton,  &c., 
R.  Co.,  22  Ch.  D.  33,  34,  per  Fry,  J. 
See,  however,  Jamieson  t;.  North  Brit 
R.  Co.,  6  Scot  L.  R.  188 ;  a  decision 
under  the  Scotch  Act,  8  &  9  Vict  c.  33. 

»  Loosemore  v.  Tiverton,  &c.,  R.  Co., 
22  Ch.  D.  26,  per  Fry,  J. 

•  For  a  cane  involving  the  owner- 
ship of  minerals  deposited  npon  the 


beds  of  a  pool  by  a  stream  which  sup- 
plied it,  see  Thomas  v.  Jones,  1  Y.  & 
C.  C.  C.  510. 

'  The  flux  and  reflux  of  the  tides  are 
primd  facie  evidence  of  a  navigable 
river.  Miles  v.  Rose,  5  Taunt  705 ; 
Murphy  v.  Ryan,  2  Ir.  L.  R,  C.  P.  143. 

*  Lyon  V,  Fishmongers'  Co.,  1  App. 
Cas.  673,  682. 

•  See  The  Crown  Lands  Act,  1866, 
29  J^  30  Vict  c  62,  s.  21. 

>o  Hale  de  Jure  Maris,  Ch.  1  ;  Wis* 
hart  V.  Wyllie,  1  Macq.  389  ;  Bickeit 
V.  Morris,  L.  R.  1  Sc.  &  Div.  47 ;  Lyon 
17.  Fishmongers*  Co.,  1  App.  Cas.  682. 

"  As  to  rivers  in  Cornwall,  see  in/^a, 
Sect.  5  (7). 
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(6)  Sea  and  Sea-shore. 

So  in  the  case  of  the  sea.  The  Crown  is  entitled,  primd  fade,  Sea  and  sea- 
shore. 
to  the  soil  of  the  sea  adjoining  the  coasts  of  the  United  King- 
dom;^ and^  in  consequence,  to  all  the  mines  subjacent  thereto.^ 
So,  generally,  in  the  case  of  the  sea-shore.     The  Crown  is,  in 
general,  entitled  to  that  part  of  the  sea-shore,  which  extends 
from  low-water  mark  up  to  the  ordinary  high-water  mark.* 
And  by  ordinary  high-water  mark  is  meant  the  line  reached  by 
the  average  of  medium  high  tides  between  the  spring  and  the 
neap  in  each  quarter  of  a  lunar  revolution  during  the  whole 
year.*   That  part  of  the  sea-shore,  which  extends  from  low-water 
mark  up  to  ordinary  high-water  mark,  may,  however,  be  shown 
to  belong  to  the  adjoining  owner.^     That  part  of  the  seashore, 
which  lies  between  ordinary  high-water  mark  and  the  highest 
limit  of  the  tide,  belongs,  pHmd  fadey  to  the  adjoining  owner.* 
The  ownership  of  the  sea-shore  shifts  to  the  Crown  or  to  the 
adjoining  owner,  according  as  the  sea  encroaches  or  recedes  by 
slow  and  insensible  steps.    But  a  rapid  and  perceptible  alluvion 
belongs  to  the  Crown.^     And  the  mines  beneath  the  sea-shore 
belong  primd  foMe  to  the  adjoining  owner  or  to  the  Crown 
according  as  the  soil  superjacent  to  such  mines  belongs  to  such 
owner  or  to  the  Crown.® 


1  A.-0.  r.  Chambers,  A.-G.  v,  Boes, 
4  De  G.  M.  &  O.  206. 

'  As  to  the  0ea  near  Cornwall,  see 
f«/^»  Sect.  5  (7). 

'  Scratton  p.  Brown,  4  B.  &  C.  495  ; 
Lopes  V.  Andrew,  3  M.  &  Rj.  329  n. ; 
Lowe  V.  GoTett,  3  B.  k.  Ad.  863  ;  A.-G. 
V.  Chambers,  A.-G.  r.  Bees,  4  De  G.  M. 
fc  G.  206,  4  De  G.  &  J.  55,  73. 

*  A.-G.  «.  Chambers,  A.-G.  v.  Rees, 
4  De  0.  M.  &  G.  206, 4  De  G.  &  J.  73. 

*  SciattoD  V.  Brown,  4  B.  &  C.  496 
Lopez  V.  Andrew,  3  M.  &  By.  329  n. 
Beaufort  r.  Swansea,  3  Exch.  413 
Calmady  v.  Rowe,  6  C,  B.  861 ;  A.-G. 


V,  Hanmer,  27  L.  J.  Ch.  837  ;  Con- 
stable  V,  Nicholson,  14  C.  B.  N.  S. 
230. 

•  Lowe  V,  Gorett,  3  B.  &  Ad.  869, 
870,  871  ;  A.-G.  v.  Chambers,  A.-G. 
V.  Bees,  h.  ». 

^  A.-Q.  r.  Chambers,  A.-G.  v.  Bees, 
4  De  G.  &  J.  66,  et  seq, 

»  lb.,  4  De  G.  M.  &  O.  206  ;  4  De 
G.  &  J.  73 ;  Lopez  v.  Andrew,  v.s,:  see 
A.-G.  V,  Chambers,  12  Beav.  169  ;  B. 
V.  Keyn,  2  Exch.  D.  199  ;  The  Crown 
Lands  Act,  1866,  29  &  30  Vict.  c.  62, 
s.  21.  As  to  the  seashore  in  Cornwall, 
aee  infra.  Sect,  6  (7), 
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Sect.  3. -PROPERTY  AND  POSSESSION— REVERSIONS  AND 
REMAINDERS— LIFE  TENANCIES  AND  LEASEHOLDS. 

Where  lands  are  granted  for  life,  leaving  a  reversion  in  fee 
simple  vested  in  the  grantor ;  or  where  lands  are  settled  upon 
one  for  life,  with  remainder  to  another  in  fee  simple  or  fee  tail ; 
the  reversioner  or  remainderman  has  the  general  property  and 
right  of  inheritance  in  the  subsoil  and  in  the  mines  or  quarries 
which  it  may  contain,  as  part  of  his  right  in  respect  of  the  entire 
solum  from  the  surface  down  to  the  centre  of  the  earth.  But 
the  tenant  for  life  has  the  right  of  possession  or  temporary  enjoy- 
ment, as  part  of  his  right  in  respect  of  the  entire  solum  in  like 
manner.^  And  the  position  of  a  tenant  for  years,  or  from  year 
to  year,  or  even  of  a  tenant  at  will,  is  precisely  similar  in  this 
respect  to  that  of  a  tenant  for  life.*  However,  during  the 
continuance  of  a  statutory  term  under  the  Irish  Act,  44  &  45 
Vict  c.  47,  all  mines  and  minerals,  coals  and  coal  pits,  subject 
to  such  rights  in  respect  thereof  as  the  tenant  under  the  imme- 
diately preceding  tenancy  was  entitled  to  exercise,  are  exclusively 
reserved  to  the  landlord.*  And,  on  the  other  hand,  where  the 
residue  of  a  long  term  is  enlarged  into  a  fee  simple  under 
the  Act  44  &  45  Vict.  c.  41,  s.  65,  the  fee  simple  includes  the 
fee  simple  in  all  mines  and  minerals ;  whether  the  term  was 
originally  created  without  impeachment  of  waste  or  not.* 
Where  B.  became  tenant  fi-om  year  to  year  of  a  close  contain- 
ing an  unopened  mine,  and  entered  into  occupation  of  the 
surface  ;  and  in  1821,  pending  the  tenancy,  the  lessor  demised 
the  mine  as  a  separate  tenement  to  B.  and  P. ;  and  in  1832 
B/s  tenancy  from  year  to  year  ceased ;  and  no  working  took 
place  until  1847  ;  it  was  held,  that,  before  1821,  B.  had  been  in 
possession  of  the  mine  ;  that  by  the  demise  in  1821  he  became 


*  See  Attersoll  v.  Stevens,  I  Taunt. 
188, 193  ;  Lewis  v.  Branthwaite,  2  B. 
k  Ad.  437,  443,  445  ;  Keyse  v.  Powell. 
2  E.  &  B.  144.  Gf.  the  6th  resolution 
in  Bowies'  Case,  Lead.  Cas.  Con  v.  37  ; 
A.-G.  1?.  Marlborouph,  3  Madd.  538. 

2  Lewis  V.  Bi-anthwaite,  v,s. ;  Raine  r. 


AldersoD,  6  Scott,  698,  699  :  Keyse  v. 
Powell,  «.  jf. 

»  S.  5. 

^  See  the  section.  As  to  im|>each- 
ment  of  waste,  see  po^ti  Chap.  III., 
Sect.  2,  b. 
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possessed  without  actual  entry ;  that  such  possession  enured  for 
the  benefit  of  B.  and  P. ;  and  that,  accordingly,  B.  and  P.  were 
both  in  possession  from  1821,  and  did  not  hold  a  mere  interease 
termini} 
And  the  principles  applicable  to  lands  which  happen  to  con-  Mines  or  quar- 

.   •  •  •  *  11  1     A         •  !      ries — property 

tain  mines  or  quames,  must  equally  apply  to  mines  or  quames  ^nd  posses^ 
themselves  as  a  separate  tenement.    The  lessee  for  years  of  a  "^^"' 
particular  mine  or  quarry  has  the  right  of  possession ;  while 
the  reversioner  has  the  right  of  property.     And  the  same 
principles  apply  to  minerals,  so  long  as  they  remain  unsevered  Minerals— 
and  part  of  the  inheritance.'    Nor  are  such  principles  affected  ^^^^on " 
even  in  the  cases  where  a  tenant  for  life  or  years  is  entitled  to 
work  them.'    Before  severance  he  has  a  power  only  and  not  an 
interest.^    It  follows,  that  even  in  such  cases,  if  the  tenant  for 
life  or  years  abstains  from  exercising  his  right,  or  only  partially 
exercises  it,  the  minerals,  or  such  of  them  as  remain  unworked, 
devolve  on  the  expiration  of  his  interest  on  the  reversioner  or 
remainderman.^ 

The  rights  of  property  and  possession  comprise  respectively  Containing 
rights  in  respect  of  the  chamber  which  incloses  the  minerals,  pro^rty  and 
Ab  soon  as  a  space  or  vacuum  Lb  created  by  the  working  of  the  P<»8«»»o»>- 
minerals,  the  right  of  property  in  such  space  or  vacuum  becomes 
vested  in  the  reversioner  or  remainderman,  but  the  right  of 
possession  becomes  vested  in   the  tenant  for  life  or  years.* 
And  the  principles  applicable  to  land  which  happens  to  contain 
a  mine  or  quany  must  equally  apply  to  a  mine  or  quarry  itself 
as  a  separate  tenement.     In  the  case,  therefore,  of  a  minings 
lease,  strictly  so  called,  as  soon  as  the  lessee  by  his  working  has 
create  a  space  or  vacuum,  although  the  right  of  property 
therein  becomes  vested  in  the  lessor,  the  right  of  possession 
becomes  vested  in  the  lessee.^ 


*  Keyse  v.  PoweU,  2  B.  &  B.  132, 
I4«. 

'  See  AttenoU  v.  Sterens,  1  Taunt. 
193, 198,  199 ;  Davis  v.  Marlboroagh, 
2  Swmmii.  147  n. :  see  also  the  7th  reso- 
liita<m  in  Bowles*  Case,  L.  C.  Conv.  87. 

'  Ih,,  see  pottt  Chap.  III.,  Sect  2,  a, 

(•) ;  *,  (i3> 

*  See     DaTiB   r.    Marlborough,    2 

Siranat.   147,  n.  :  see  also  Attersoll 


V,  Stevens,  1  Taunt,  193,  198,  199  { 
Doe  V.  Powell,  8  Scott,  N.  B.  693. 

*  See  and  consider  Cockerell  v, 
Chombley,  10  B.  k  C.  672. 

*  See  Lewis  v,  Branthwaite,  2  B.  & 
Ad.  437 ;  Koyse  v.  Powell,  2  E.  &  B. 
144  ;  in  connexion  with  Eardley  v. 
Granville,  3  Ch.  D.  826. 

7  See  further,  on  this  point,  pott^ 
Chap.  XL,  Sect.  4  (o). 
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Sect.    4.— PROPERTY   AND   POSSESSION— MANORIAL   OR 
ENFRANCHISED   OR   INCLOSED    LANDS. 

(a)  Copyholds. 

The  right  of  property  in  mines  or  quarries  beneath  or  within 
the  copyhold  tenements  of  a  manor  is,  in  general,  vested  in  the 
lord  as  having  the  freehold  of  inheritance  in  him.^  But  it  may 
by  immemorial  custom  be  vested  in  a  copyholder  of  inheritance ; 
or  for  life,  with  power  to  renew  or  to  nominate  a  successor.* 
A  grant  of  copyholds,  however,  includes  a  grant  of  the  sub- 
soil, with  all  the  mines  or  quarries  therein  contained,  as  part  of 
the  grant  in  respect  of  the  entire  solum  from  the  surface  down 
to  the  centre  of  the  earth.  The  possession  of  mines  or  quarries 
beneath  or  within  a  copyhold  tenement,  and  of  the  subsoil  con- 
taining them,  is,  accordingly,  as  part  of  the  entire  solum,  vested 
in  the  copyholder.^  In  fact  the  right  of  a  copyholder,  who  has 
always  been  regarded  as  at  least  a  tenant  at  will,  cannot,  in 
this  respect,  be  less  than  the  right  of  an  ordinary  tenant  at 
will*    The  property  in  the  minerals  (as  well  as  the  mines  or 


'  Winchester  «.  Knight,  1  P.  Wma. 
406  ;  Orey  v.  Northumberland,  17 
Yes.  282  ;  Bourne  v,  Taylor,  10  East, 
189  ;  Rowe  v,  Brenton,  Cone  313 ; 
S  B.  &  C.  737  ;  3  M.  &  R.  133  ;  Dear- 
den  v»  Byans,  5  M.  &  W.  11 ;  Lewis 
V,  Branthwaite,  2  B.  &  Ad.  487  ;  Keyse 
V.  Powell,  2  E.  &  B.  132 ;  Bowser  v. 
Maclean,  2  De  G.  F.  k  J.  419  ;  Hext 
V.  0111,  7  Ch.  713 ;  Eardley  v.  Gian- 
TiUe,  3  Ch.  D.  826,  832  ;  A..G.  v. 
Tomline,  6  Ch.  D.  760, 762.  Cf .  Green- 
wich Hospital  v.  Blackett,  12  Jar. 
161. 

'  See  Scriv.  Cop.  262 ;  SaUsbury  v. 
Gladstone,  6  H.  &  N.  129.  In  the 
manor  of  Wakefield  (Yorkshire)  the 
mines  and  minerals  belong  to  the 
copyholders :  see  Roe  v,  Vernon,  5 
East,  62  ;  Price  v,  Macaulay,  2  De  G. 
M.  &  G.  843,  344;  Day.  2,  p.  601,  n. 
The  same  is  apparently  the  case  in 


the  manor  of  Abercame  (Monmouth)  : 
see  Keyse  v.  Powell,  2  E.  &  6.  132 ; 
Phillips  V,  Hpmfray,  6  Ch.  771 :  see, 
however;  Moggridge  v.  Hall ;  Llan- 
over  V.  Homfray ;  Phillips  v,  Uan- 
over,  13  Ch.  D.  380.  As  to  the  manor 
of  Great  Broughton,  see  Mawson  v. 
Fletcher,  10  Eq.  212,  214,  219  ;  6  Ch. 
91,  94. 

'  See  Player  v.  Roberts,  Sir  W. 
Jones,  243 ;  Gilb.  Ten.  327 ;  Grey  v. 
Northumberland,  13  Yes.  236,  17  i^. 
282  ;  Bourne  v.  Taylor,  10  East,  189  ; 
Rowe  V,  Brenton,  Cone.  313 ;  Whit- 
church V.  Holworthy,  4  H.  &  S.  340 ; 
Lewis  V.  Branthwaite,  2  B.  &  Ad.  444  \ 
Keyse  v.  PoweU,  2  E.  &  B.  132  ;  Bow. 
ser  V,  Maclean,  2  De  G.  F.  &  J.  420  ; 
Eardley  v.  Granville,  3  Ch.  D.  832  ; 
A.-G.  V.  TomUne,  6  Ch.  D.  762. 

*  See  Lewis  v.  Branthwaite,  it.  «.  ; 
V,  Powell,  U.S,:  see  ante,  p.  32. 
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quarries)  beneath  or  within  a  copyhold  tenement  is,  in  general, 
vested  in  the  lord.* 

Upon  a  grant  of  copyholds ;  as  upon  an  ordinary  grant,  ex-  Containing 
cepting  the  underlying  mines ; '  the  grantor  retains  not  merely  property  and 
the  property  in  the  underlying  minerals,  but  the  property  in  !*■"*"**"»• 
the  chamber  which  incloses  them.    But  the  possession  of  such 
chamber,  like  the  possession  of  the  inclosed  minerals,  and  of  the 
subsoil  generally,'  becomes  vested,  prirnd  facie,  in  the  copy- 
holder.^   As  soon,  therefore,  as  a  space  or  vacuum  is  created  by 
the  working  of  manorial  mines,  the  right  of  property  in  such 
space  or  vacuum  becomes  vested  in  the  lord,  but  the  right  of 
possession  becomes  vested  in  the  copyholder.^ 


(/3)  CustoTTUiry  Freeholds. 

The  right  of  property  in  mines  or  quarries  beneath  or  within  Customary 
costomaiy  freeholds  is  in  general  vested  in  the  lord ;  and  the  p'J^^^'^a 
right  of  possession  in  the  tenant*  Indeed,  the  fact,  that  a  P**^"®"^®**- 
tenant  has  no  right  of  property  in  mines  or  quarries  is  often 
material  in  showing  that  his  holding  is  that  of  a  customary,  and 
not  of  an  ordinary,  freeholder.  Thus,  in  an  action  for  taking 
coal  under  a  copyhold  tenement,  the  tenants  showed  by  old 
aarrenders,  admissions  and  decrees,  that  they  were  copyholders 
of  inheritance  with  fines  certain,  holding  according  to  the  cus- 
tom of  husbandly  of  the  manor,  but  without  stating  them  to 
hold  at  the  will  of  the  lord.  Evidence  was  produced  on  the 
other  hand,  that  for  more  than  100  years  the  lord  and  his  pre- 
decessors had  leased  coal  under  copyholds  in  different  parts  of 
the  manor  and  received  rents  therefor,  and  that  the  lessees,  and 
not  the  copyholders,  had  taken  the  coaL  It  was  held,  that  this 
explained  the  nature  of  the  tenure  according  to  the  custom  of 
husbandry  of  the  manor,  and  showed  that  the  freehold  was  in 
the  lord,  and  not  in  the  tenants.^    However,  the  right  of  pro- 

I  See    Hezt    r.  GiU,   7  Ch.    712;         «  Heeib. 
A.^.  «.  Tomline,  6  Ch.  D.  762,  768.  •  See  Winchester  r.  Knight,    1  P. 

>  BeeamU,p.3S.  Wms.   406;   PortUind  v.  Hill,  2  Eq. 

s  See  ante,  p.  34.  765,  777. 

*  Eardley   r.   QranYille,   3  Ch.  D.  '  See  Brown  r.  Rawlina,   7  East, 

409. 
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perty  in  mines  or  quarries  beneath  or  within  customary  free- 
holds may  be  shown  to  be  vested  in  the  tenant.^ 


Enfraochise' 
menu. 


Wastes. 


(y)  Enfranchisements. 

Where  copyhold  tenements  are  voluntarily  enfranchised,  the 
person  who  obtains  the  enfranchisement  becomes  entitled, 
primd  facie,  to  the  mines  and  quarries  therein ;  the  right  of 
property  in  which  becomes  divested  from  the  lord.*  However, 
with  respect  to  copyholds  enfranchised  under  the  Act  4  &  5 
Vict  c.  35,  the  determination  of  disputes  by  the  Copyhold 
Commissioners  cannot,  directly  or  indirectly,  affect  any  right 
to  mines  and  minerals ;  and  no  commutation  can  affect  any 
rights  of  lords  of  manors  to  mines  and  minerals  or  quarries, 
unless  expressly  commuted.'  And  with  respect  to  copyholds 
compulsorily  enfranchised  under  the  Act  15  Sa  16  Vict.  c.  51, 
no  enfranchisement  can  affect  the  rights  of  any  lord  or  teuant 
to  mineSy  minerals,  or  quarries,  or  to  any  easements  or  rights 
incident  to  the  working  thereof,  unless  with  the  express  consent 
in  writing  of  such  lord  or  tenant^ 

(d)  Wastes. 

The  property  in  all  mines  and  quarries  beneath  and  within 
the  waste  or  common  of  a  manor  is  vested,  prvmA  facie,  in 
the  lord  as  the  freeholder  thereof.^  But  of  course,  in  an  action 
to  determine  the  ownership  of  land  alleged  to  form  part  of  a 
waste,  acts  of  ownership  by  the  lord  in  respect  of  minerals 
under  other  parts  of  the  waste  are  not  receivable  in  evidence, 
until  it  is  fii'st  shown  that  the  land  in  question  forms  part  of 
one  entire  waste  to  which  those  acts  are  applicable.'  How- 
ever, the  right  of  property  in  mines  or  quarries  beneath  or 
within  the  waste  may  be  shown  to  be  vested  in  the  tenants  of 
the  manor.7 


>  See  Curtis  v.  Daniel,  10  ib,  273. 
'  See  and  consider  Townley  v.  Oib- 
Bon,  2  T.  B.  701. 
s  Ss.  39,  82. 

*  S.  48. 

*  See  Filewoodv.  Palmer,  6  Yin.  Abr. 
p.  8,  §  33  ;  Moselj,  172 ;  Helm.  M88. 
£.  53,  Line.  Inn  Library  ;  Townley  r. 


Gibson,  2  T.  R.  705 ;  Place  r.  Jackson, 
4  D.  &  By.  818  ;  Boberts  r.  Haines,  6 
B.  &  B.  652 ;  A..0.  v.  Hanmer,  27  L. 
J.  Ch.  840 :  cf.  Hoekins  v.  Bobbins, 
1  Vent.  123 ;  nom.  Hopkins  v.  Bobin- 
son,  2  Ley.  2. 

•  Tyrwhitt  v.  Wynne,  2  B.  &  Al.  654. 

7  Sec  Curtis  v.  Daniel,  10  East,  273. 
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(e)  Indosures. 

Where  an  inclosure  takes  place,  the  right  of  property  in  the  Indosures. 
mines  and  quarries  within  the  inclosure  becomes  vested,  primd 
facie,  in  the  allottees  of  the  surface,  as  such  allottees.^  And  if 
the  lord,  or  any  person  claiming  under  him,  attempts  to  inter- 
fere with  the  allottees'  right,  he  may  be  restrained.'  However, 
upon  the  occasion  of  an  inclosure,  special  provisions  are  usually 
made  as  to  the  property  in  the  mines  and  minerals.'  And  with  Incloeare 
respect  to  land  inclosed  under  the  Inclosure  Acts,^  where  the 
right  to  mines  and  substrata  exists  as  property  distinct  from 
property  in  the  surface,  and  is  not  compensated  upon  the  in- 
closure, the  inclosure  does  not  affect  the  property  in  such  mines 
and  substrata,  or  any  incidental  rights  or  easements ;  and  where 
any  mines  or  substrata,  or  the  right  of  searching  for  or  getting 
the  same,  has  been  leased  or  agreed  to  be  leased  as  property 
distinct  from  the  property  in  the  surface,  with  or  without  inci- 
dental powers  over  the  surface,  the  inclosure  does  not  affect  the 
rights  of  the  lessee.^ 


Sbot.  5.— property  — PARTICULAR    LOCALITIES. 

(a)  St  Briavels — Derbyshire — Isle  of  Man. 

The  right  of  property  in  all  mines  and  quanies  (with  certain  st  Briavela. 
few  exceptions)  of  every  description  throughout  the  Forest  of 
Dean  and  the  other  portions  of  the  Hundred  of  St.  Briavels,  in 
the  County  of  Gloucester,  is  vested  in  the  Crown.'  The  right  Derbyahire. 
of  property  in  the  mines  and  veins  of  lead  ore  in  a  district 
within  the  Hundred  of  High  Peak,  in  the  county  of  Derby, 
called  the  King's  Field,  and  in  certain  other  parts  of  the  same 
Hundred  ;  and  in  a  district  within  the  soke  and  wapentake  of 
Wirksworth,  or  Low  Peak,  in  the  same    county,  called   the 

>  See  Townley  v.  Gibeon,  2  T.  R.  *  See  po»t,  Chap.  VII.,   Part   B., 

701 :    Bee  p.  706  ;   Doe  r.  Davidaon,  Sect.  2,  b, 

2  M.  fc  S.  175,  188, 190.  »  8  Jc  9  Vict  c.  118,  s.  98. 

'  See  Ackroyd  v,  Briggs,  13  L.  T.  *  See  the  preamble  of  1  &  2  Vict. 

K.  8. 521.  c.  43  ;  post,  Chap.  XX.,  a, 

'  See  Doe  r.  Davidson, ».  #. 
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Isle  of  Man. 


King's  Field,  is  vested  in  the  Crown.*  The  right  of  property  in 
the  mines  and  veins  of  lead  ore  in  the  manors  of  Ashfoixl, 
Hartington,  Peak  Forest,  Tideswell,  Crich,  Stoney  MiddletoA 
and  Eyam,  Youlgrave,  and  Litton,  in  the  same  county,  is  in 
piivate  hands.^  The  right  of  property  in  the  mines  and 
quaiiies,  and  in  the  minerals  (not  being  clay  or  sand),  in  the 
customary  estates  of  inheritance  in  the  Isle  of  Man  is  vested  in 
the  Crown.* 


Corniflh 
manon. 


03)  Aaaesaional  avd  other  Manors  in  CornwdU. 

The  possessions  of  the  Duchy  of  Cornwall,  granted  to  the 
Black  Prince  by  Edward  the  Third,^  formerly  consisted 
in  part  of  the  seventeen  assessional  manors  of  Helston- 
in-Trigg,  Penmayne,  Tintagel,  Restormel,  Penlyne,  Penk- 
neth,  Talskedy,  Liskeard,  Rillaton,  Stoke  Climsland,  Tre- 
maton,  Tewington,  Tybesta^  Moresk,  Tywamhaile,  Helston-in* 
Eerrier,  and  Calstock.  But  the  last  six  of  these  have  been  sold 
for  the  redemption  of  land-tax ;  with  an  exception,  however,  of 
the  mines  and  metallic  minerals  thereunder.^  The  lands  of 
these  seventeen  manors  consist,  or  consisted  prior  to  the  Act 
7  &  8  Vict.  c.  105,  partly  of  freehold  tenements,  partly  of  con- 
ventionary  tenements,  and  partly  of  wastes.*  The  right  of 
property  in  the  mines  and  minerals  under  the  freehold  tene- 
ments has  always  belonged  to  the  tenants.^  The  lord  of  the 
manor  of  Tywarnhaile  Tyas,  in  Cornwall,  is  entitled  to  a  moiety 
of  all  tin  mines,  tin  ore,  tin  dues,  and  tin  toll  under  the  demesne 
and  conventionary  lands  of  the  assessional  manor  of  Tywam- 
haile ;  and  the  Uuke  of  Cornwall  is  entitled  to  a  moiety  of  all 
like  mines,  ore,  dues,  and  toll  under  the  lands  within  the  manor 


>  See  the  preambles  of  14  &  15  Vict, 
c.  94 ;  16  &  16  Vict  c.  163  (local) ; 
pott.  Chap.  XXI.,  Sect.  1,  a. 

2  See  the  preamble  of  15  &  16  Vict, 
c.  163  ;  post.  Chap.  XXI.,  Sect.  1,  a, 

3  See  poftt,  Chap.  XXI.,  Sect.  2,  (a). 
^  See    Rowe    v,    Brenton,    Cone. 

Introd.  IX. ;  Create  v.  Barrett,  1  C. 
M.  &  R.  921  ;  preamble  of  7  &  8  Vict, 
c.  105. 


•  See  Rowe  v.  Bienton,  Cone. 
Introd. ;  preamble  of  7  dc  8  Vict, 
c.  105,  and  schedoles  thereto. 

'  Rowe  V,  Brenton,  Cone.  316.  See 
also  Crease  v,  Barrett,  it.  #.,  922.  In 
the  latter  case  the  ancient  answers  of 
conventionary  tenants  of  a  manor 
were  received  in  evidence  against  the 
freeholders  of  the  manor. 
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of  Tywarnhaile  Tyas ;  and  the  lord  and  the  Duke  are  empowered 
by  agreement  in  writing,  enrolled  in  the  duchy  oflSce,  to  deter- 
mine all  questions  arising  between  them  respecting  such  rights.^ 
Subject  to  such  right  of  the  lord  of  the  manor  of  Tywarn- 
haile Tyas,  the  Duke  of  Cornwall  is  entitled  to  all  mines  and 
metallic  minerals  under  the  conventionary  or  former  conven- 
tionaiy  lands  of  the  imsold  assessional  manors ;  to  all  mines, 
minerals,  stone,  and  substrata  imder  the  waste  and  other 
demesne  lands  of  the  same  manors ;  to  all  mines  and  metallic 
minerals  under  the  conventionary  or  former  conventionary  lands 
and  former  waste  or  demesne  lands  of  the  sold  assessional 
manors ;  and  to  all  mines,  minerals,  stone,  and  substrata  under 
all  other  lands  of  the  unsold  manors,  and  all  mines  and  metallic 
minerab  under  all  other  lands  of  the  sold  manors,  which  by  the 
award  under  the  Act  7  &  8  Vict  c.  105  were  determined  to 
belong  to  the  Duke.* 


(y)  Sea,  Sea-ahore,  and  Rivera  near  or  in  CormixM* 

All  *'  mines  and  minerals  "  lying  under  the  sea-shore  between  CornUh  sea, 
high-  and  low-water  marks  in  CornwaU,  and  under  estuaries  riyen. 
and  tidal  rivers  and  other  places  (below  high-water  mark)  even 
below  low-water  mark  in  Cornwall,  are,  as  between  '  the  Queen 
and  the  Duke  of  Cornwall,  vested  in  the  Duke  in  right  of  the 
Duchy>  But  from  these  are  excepted  '^  mines  and  minerals " 
in  land  below  high-water  mark,  which  is  parcel  of  any  manor 
belonging  to  her  Majesty  in  right  of  her  Crown.^    All  "  mines 


>  11  ft  12  Viet  c  S3,  &  2.  See, 
before  tlie  Act,  Cmtis  v.  Daniel,  10 
£Mt,273. 

s  7  ft  S  Vict,  c  105,  88.  63,  54  ;  the 
echednles  thereto,  and  the  awarda 
tbereimder  ;  11  ft  12  Vict.  c.  83,  s.  1. 
Where  diacrepaacies  exist  between  the 
acbednles  and  mape  annexed  to  the 
awards,  they  are  to  be  settled  by  refer- 
enoe  to  the  ma|)6 :  11  ft  12  Vict  c.  83, 
a.  1.  Bowe  «.  Brenton  (Ck)nc. ;  8  B. 
ft  C.  737)  had  preyiously  decided,  that 
eopper  ore  raiaed  from  mines  in  the 
conYentionary  tenements  of  one  of  the 


sold  assessional  manors  belonged  to 
the  Crown  in  right  of  the  Duchy. 

'  As  to  the  oonstraction  to  be  placed 
on  these  words,  see  Peniyn  «.  Holm, 
2  Exch.  D.  332. 

^  The  Ck>mwall  Sabm.  Mines  Act, 
1858,  21  ft  22  Vict  c.  109,  s.  1.  Bee, 
as  to  the  origin  of  this  Act,  B.  v. 
Keyn,  2  Exch.  D.  156,  156,  157,  199, 
200,  201.  The  lines  of  high  and  low 
water  marks  are,  if  necessary,  deter- 
minable by  arbitration :  see  s.  7  of 
the  Act 

•  S.  1. 
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and  minerals"  below  low-water  mark  under  the  open  sea 
adjacent  to,  but  not  part  of>  Cornwall,  are,  as  between  the  Queen 
aud  the  Duke,  vested  in  her  Majesty  in  right  of  her  Crown.^ 


Crown  pre- 
sumptively 
entitled  to 
mines  royal. 


Fresuniption 
rebuttable. 


Sect.  6.— PROPERTY    IN    MINES    ROYAL. 

The  right  of  property  in  all  mines  of  gold  and  silver  within 
the  realm,  whether  they  be  in  the  lands  of  the  Crown  or  of 
subjects,  is  vested,  primd  fade,  in  the  Crown,  by  prerogative.' 
In  fact,  mines  of  gold  and  silver  are  properly  called  "  mines 
royal,"  and  mines  of  all  other  substances  *'  base  minea*'  And  it 
was  formerly  the  law,  that,  if  gold  or  silver  was  contained  in 
base  metal  in  the  land  of  a  subject,  not  merely  the  gold  or 
silver,  but  such  base  metal  also,  belonged  to  the  Crown  by  pre- 
rogative.' Now,  however,  no  mine  of  copper,  tin,  iron,  or  lead, 
can  be  taken  to  be  a  royal  mine,  although  gold  or  silver  may 
be  extracted  thereout ;  *  and  the  owner  of  every  such  mine  may 
hold  and  work  the  same  accordingly.^  But  the  Crown,  and  all 
persons  claiming  Any  royal  mines  under  the  Crown,  have  the 
right  of  pre-emption  of  the  ore  of  any  such  mine  in  any  part  of 
England  or  Wales  or  Berwick-on-Tweed  (other  than  tin  ore  in 
Devon  and  Cornwall),  at  certain  specified  rates  of  payment.* 
However,  the  presumption  that  the  right  of  property  in  mines 
royal  is  vested  in  the  Crown  may  be  rebutted  by  evidence  of 
ownership  in  a  subject.  A  mine  royal  is  not  an  incident  inse- 
parable from  the  Crown,  but  may  be  severed  from  it  by  apt  and 
precise  words.^  And  if  the  crown  has  a  mine  royal  in  the  land 
of  a  subject  and  makes  a  grant  of  "  mines "  simpliciter,  the 
mine  royal  will  pass :  for  otherwise  the  grant  would  be  without 
effect ;  the  Crown,  as  such,  not  being  entitled  to  the  base  mines 
in  the  land  of  a  subject.®     If,  however,  the  Crown  makes  a 


1  S.  2.  *'  Mines  and  minerals/'  for 
the  above  purposes,  include  quarries, 
veins,  or  beds  of  stone,  and  substnita 
of  any  other  nature,  and  the  ground 
and  soil  in,  upon,  or  under  which  such 
mines  and  mineitds,  quarries,  veins, 
or  beds  of  stone  and  other  substrata 
lie :  8.  8. 

'  Case  of  Mines,  Plowd.  236  ;  Case 


of  Saltpetre,  12  Rep.  12. 

3  Case  of  Mines,  u.  s. 

<  See  1  W.  &  M.  c.  30,  s.  3. 

»  See  5  W.  &  M.  c.  6,  s.  1. 

«  6  W.  &  M.  c.  6,  s.  2  ;  66  Geo.  3, 
c.  134. 

7  Case  of  Mines,  Plowd.  336. 

»  lb.  337. 
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grant  of  **  mines "  aimpliciter  in  a  piece  of  Crown  land,  and 
there  are  mines  royal  and  base  mines  therein^  the  base  mines 
only  will  pass :  for  the  common  intent  of  the  grant  is  thereby 
satisfied^  The  principle,  that  a  gmnt  by  the  Crown  of 
lands  will  not  pass  gold  or  silver  mines  therein,  unless  they 
are  expressly  granted,  applies  to  a  grant  of  lands  in  the 
Colonies.* 


Sect.  7.— CONSTRUCTIVE  POSSESSION. 

Where  the  entry  into  possession  of  part  of  a  mine  or  qnarry  CoiwtrnctiYe 
is  rightful  or  under  a  colour  of  right,  the  possession  of  the 
whole  may  be  presumed.'^  And  a  person  in  actual  physical 
possession  of  part  of  a  mine  or  vein,  who  has  an  agreement  for 
a  lease  of  the  whole,  and  who  can  compel  the  lessor  to  perform 
it,  will  be  treated  as  constructively  in  possession  of  the  re- 
mainder :  *  although,  whether  such  possession  will  constitute  a 
tenancy  from  year  to  year  appears  doubtful.^  And  acts  of 
ownership  by  a  wrongdoer  in  parts  of  the  sub-soil  of  a  single 
and  undivided  piece  of  land  may  be  evidence,  that  he  has  taken 
possession  of  the  whole.^  In  like  manner  rightful  possession  of 
one  mine  within  tin-bounds  is  a  sufficient  possession  of  all  the 
mines  within  them.^  However,  physical  possession  by  a  wrong- 
doer of  part  of  a  mine  or  vein  does  not  create  any  conclusive 
presumption  of  his  possession  of  the  whole.®  And  a  pei-son 
alleging  himself  to  have  an  agi-eement  for  a  lease  of  the  whole, 
if  he  cannot  compel  his  lessor  to  perform  it,  is  in  the  same  posi- 
tion as  a  wrongdoer.*    And  mere  physical  possession  of  one 


'  /&.,  Case  of  Alton  Woods,  1  Rep. 
41  a(ii.),  46  b. 

'  See  Woolley  v.  A.-G.  of  Victoria, 
2  App.  Caa.  163.  As  to  mines  royal  in 
Soutland,  and  settlements  by  a  Crown 
grantee  of  lands  contained  therein, 
feee  Breadalbane  v.  Jamieson,  2  Sess. 
Cas.  (4th  ser.)  826. 

'  See  McDonnell  v.  McKinty,  10  Ir. 
U  IL  527.  See  also  Taylor  v.  Parry, 
1  Scott,  N.  K.  676;  W^ild  v.  Holt, 
9  M.  &  W.  672. 


<  Davis  V.  Shepherd,  1  Ch.  416. 
»  See  p.  420. 

•  See  Thew  v.  Wingate,  10  B.  &  S. 
714  n.,  720  n.,  721  n. ;  Smith  r.  Stocks, 
ib.  701,  712. 

7  See  Doe  v,  Alderson,  1  M.  &  W. 
212.  As  to  tin-bomids,  see  pott. 
Chap.  XVIII.,  Sects.  2,  3,  4. 

*  See  McDonnell  v.  McKinty,  u.  s, ; 
Thew  V,  Wingate,  1  B.  &  S.  721  n. 

'  Davis  V.  Shepherd,  u.  t,,  416. 
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seam  of  coal  does  not  of  itself  create  any  presumption  of  the 
possession  of  all  the  other  seams  of  coal  lying  thereunder.^  A 
person  who  has  a  licence  to  work  a  whole  mine  or  quany,  and 
who  enters  on  a  part,  is  only,  for  rating  purposes,  in  occupation 
oi  the  part.' 

1  See  Low  Moor  Co.  v.  Stanley  Co.,  qnent  importance  in  questions  arising 

34  L.  T.  N.  S.  186, 189.  under  the    Limitation  Acta,  and  in 

3  B.  V.  Fayle,  27  L.  T.  24.    As  to  questions  inrolving  trespass.    See,  as 

licenses,  see  posi.  Chap.  XII.    The  to  these,  pottf  Chap.  XXII.,  Sect.  I,  b  ; 

principles  stated  in  the  text  are  of  fre-  Sect.  2,  b. 


CHAPTER  III. 


WORKINGS    AND    USER    FOUNDED    ON    PROPERTY    OR 

POSSESSION— ORDINARY  TENANCIES  IN  FEE  OR  FOR 

LIFE  OR  YEARS  OR  AT  WILL— REVERSIONS  AND 

REMAINDERS— TRUSTEES. 

Sect.  1.— WORKINGS-TENANT  IN  FEE. 

(a)  TenarU  in  Fee  Smvple. 

A  TENANT  in  fee  simple  in  possession  of  lands  has,  as  between  Tenant  in  fee 
himself  and  his  successor  in  title,  an  absolute  right  of  property  "™^  *" 
in  the  mines  and  quarries  beneath  and  within  them,  as 
being  part  of  his  inheritance.^  And  he  has  a  similar  right 
in  the  minerals  which  they  contain.^  He  may,  in  fact^ 
commit  what  legal  waste  he  pleases.^  He  has,  therefore,  a 
clear  right,  as  between  himself  and  his  successor  in  title,  to 
open  and  work  all  mines  and  quames  beneath  and  within  his 
lands ;  and  he  may  freely  dispose  of  the  produce  of  his  work- 
ing.   And  his  right  to  commit  equitable  waste  is  the  same  as 


>  See  the  timber  case  of  A.-0.  v, 
Mwlborougb,  3  Madd.  537.  The  prin- 
ciples applicable  to  timber  cases 
^Pplj  generaUy  to  cases  of  mines  and 
quarries  (see  Buckley  v.  Howell,  29 
Bear.  555,  556,  557).  No  doubt,  if, 
at  the  time  when  the  title  of  a  tenant 
ioT  life  or  years  accrues,  a  mine  or 
quarry  has  been  partially  worked,  he 
may  continne  the  working ;  whereas, 
if,  at  the  same  time,  a  wood  has  been 
paztiaUy  felled,  he  cannot,  unless  dis- 
ponifihable  for  waste,  fell  the  other 
trees  in  the  wood  (see  the  argument 
in  Dickin  v.  Earner,  1  Dr.  k  Sm.  2S4, 
291, 292).  And,  on  the  other  hand, 
particolaj  trees,  or  clumps  of  trees,  in 
which  a  penon  under  disability  ib  in- 


terested, will  sometimes,  in  a  due  course 
of  management,  be  directed  by  the 
Court  to  be  cut,  when,  under  like  cir- 
cumstances, a  mine  would  not  be  di- 
rected to  be  worked  (see  Re  Smith,  10 
Ch.  84,  85).  However,  in  the  former 
case,  the  right  in  respect  of  a  mine  or 
quarry  should  not,  it  is  submitted,  be 
compared  with  that  in  respect  of  a 
wood  or  forest,  but  rather  with  that  in 
respect  of  a  single  tree.  And  in  the 
latter,  the  direction  is  put  upon  some 
such  special  ground,  as  that  the  trees 
are  too  old,  or  that  their  cutting  would 
be  for  the  benefit  of  other  trees. 

'  A.-Q.  V.  Marlborough,  u,  b, 

»  3  Bl.  Com.  223. 
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bis  right  to  commit  legal  waste^  and  depends  on  the  same 
principles.  A  tenant  in  fee  simple  in  possession,  subject  to  an 
executory  devise  over,  is,  primd  facie,  dispunishable  for  legal 
waste  ;  ^  although  it  is  competent  to  a  settlor  by  express  words 
to  render  him  punishable.^  He  cannot,  however,  jpri/mA  foAsie^ 
commit  equitable  waste.' 

lofant.  ^n  infant  tenant  in  fee  simple  in  possession  may,  by  his 

guardian,  work  mines  and  quarries,  open  and  new.^ 

Lunatic.  Mines  or  quarries  belonging  to  a  lunatic  tenant  in  fee  cannot, 

it  would  seem,  be  worked  under  the  order  of  the  Court,  how- 
ever beneficial  such  a  course  may  be  for  the  lunatic.^  The 
Couit  has  not,  it  would  seem,  any  power  to  sanction  such  a 
working,  except  through  the  medium  of  a  statutory  sale  or 
lease."  No  doubt,  in  Ex  parte  Tabbert,^  an  agreement  by  the 
committee  of  a  lunatic  tenant  for  life  without  impeachment  of 
waste,^  that  coal  under  the  lunatic's  estate  should  be  worked  by 
the  owner  of  the  adjoining  land,  was  established  on  the  ground 
that  the  working  would  be  for  the  benefit  of  the  lunatic ;  and 
the  Lord  Chancellor,^  in  sanctioning  it,  compared  the  case  to 
that  of  cutting  timber.  However,  in  Re  Sniith}^  it  was  said,^^ 
that,  wherever  the  Court  has  made  orders  with  respect  to  the 
cutting  of  a  lunatic's  timber,  it  has  done  so  in  a  due  course  of 
management  on  some  such  special  ground  as  that  the  timber 
was  too  old,  or  that  the  cutting  of  it  was  for  the  benefit  of  other 
timber  ;^^  but  that  to  direct  the  severance  of  a  lunatic's 
minerals  would  be  to  direct  a  disposition  of  a  portion  of  the 
inheritance ;  that,  accordingly,  no  analogy  existed  between  the 

1  See  the  timber  case  of  Turner  v.  *  Re  Smith,  10  Ch.  86. 

Wright,  1  Joh.  740  ;  2  De  G.  F.  &  J.  "See  Lun.  Beg.  Act,  185.3,  88.  116, 

234  ;  overruling  the  dicta  to  the  con-  124, 130, 131  ;  post.  Chap.  VII.,  Part 

trarj  in  Bobinson  v,  Litton,  3  Atk.  A.,  Sect.  1,  a  ;  Chap.  VIIL,  Sect.  I,  a, 

209  ;  Stanafield  r.  Habergham,  10  Ves.  '  6  Ves.  428. 

278  ;  and  Wright  v.  Atkjns,  T.  &  R.  ^  A  tenant  for  life,  without  impeach- 

157.    See    also    Blake    v,  Peters,  10  ment  of  waste,  stands  with  respect  to 

W.  B.  826  ;  1  De  G.  J.  &  S.  345.  legal  waste  on  the  same  footing,  in 

*  Blake  v.  Peters,  «.  #.  most  respects,  as  a  tenant  in  fee  :  see 

»  Turner  v.  Wright,  «.  $.  infra.  Sect.  2,  h  {ff), 

^  Lyddal  v.  Clavering,  cited  Amb.  •  Lord  Eldon. 

371  n.     As  to  open  and  new  mines,  ^^  10  Ch.  86. 

see  ante,  pp.  22,  et  seq.    See  also  the  **  Per  James,  L.J. 

provisions  of  the  Act  44  &  45  Vict.  »  See  Ex  parte  Bromfield,  1  Ves.  J, 

c.  41,  referred  to  ii^ra^  Sect.  4.  453. 
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two  cases ;  and  that  the  Court  had  no  jurisdiction  to  direct  the 
severance  of  a  lunatic's  minerals.  And,  although  Ex  parte 
Tahbert  was  not  cited  in  Re  Smith,  it  canuot  stand  beside  it 
as  a  decision.^  However,  where  such  a  course  is  for  a  lunatic's 
benefit,  his  personalty  will  be  laid  out  under  the  sanction  of  the 
Court  in  expenses  incident  to  the  working  of  his  open  mines  or 
quarries,  as,  for  instance,  in  the  erection  of  a  fire  engine  ;  and, 
in  sanctioning  it,  the  Court  will  pay  no  regard  to  the  interest  of 
his  heir  on  the  one  hand,  or  of  his  personal  representative  on 
the  other.* 

(fi)  Tenant  in  Tail, 

A  tenant  in  tail  in  possession  may  commit  what  legal  and  Tenant  in  tail. 
equitable  waste  he  pleases,  and  convert  to  his  own  use  the 
property  wasted.  And,  to  enable  him  to  do  so,  it  is  not  neces- 
sary that  he  should  bar  the  entail.^  A  tenant  in  tail  of  lands 
entailed  by  Parliament  has,  primd  facie,  the  same  right  to 
commit  waste  as  an  ordinary  tenant  in  tail.^  But  his  right 
would  be  restricted,  if  the  exercise  of  it  would  or  might 
involve  the  destruction  of  a  mansion-house  which  the  Legisla- 
ture desired  to  preserve.^  A  tenant  in  tail,  afber  possibility 
of  issue  extinct,  occupies,  with  respect  to  waste,  the  same 
position  as  a  tenant  for  life  without  impeachment  of  waste.^ 

An  infant  tenant  in  tail  in  possession  may,  by  his  guardian,  infant. 
work  mines  and  quarries,  open  and  new.^    The  observations 


1  Not  merely  is  Be  Smith  the  more 
recent  decision,  but  it  is  possible,  that, 
if  the  jurisdiction  which  was  dis- 
ckimed  in  that  case,  was  properly 
ezerciseable  in  Lord  Bldon*s  time, 
it  ceased  to  be  properly  exerciseable 
after  the  passing  of  the  Lnn.  Beg.  Act, 

1863. 

*  Ozenden  v,  Compton.  2  Yes.  J. 

73. 

s  Co.  litt  224,  a.  s  2  BL  Com.  115. 
Bee  the  timber  cases  of  Jervis  v. 
Bmton,  2  Yem.  251;  A.-O.  v.  Marl- 
botoogh,  3  Hadd.  531,  532. 

«  A.-0.  V,  ICarlborongh,  3  Madd. 
639,  640. 

*  Jh,,  pp.  545,  et  $eq.  This  was  a 


timber  case ;  but  the  principle  would 
apply  to  the  removal  of  minerals, 
which  acted  as  a  support  to  a 
mansion. 

'  See  the  timber  case  of  WiUiams 
9.  Williams,  16  Yes.  427,  430;  A..G. 
V.  Marlborough,  8  Madd.  538,  539; 
Tomer  v,  Wright,  2  De  G.  F.  &  J. 
247.  See,  however,  the  timber  case 
of  Abrahall  v.  Bubb,  2  Swanst  173. 
See  t]0u,  Sect.  2,  h  (fi), 

•  See  Lyddal  v.  Clavering,  cited 
Amb.  371,  n. ;  ClaTcring  v,  Claver- 
ing,  Mosely,  223.  Bee  also  the  provi- 
sions of  the  Act,  44  &  45  Yict.  c.  41, 
referred  to,  ififra.  Sect.  4. 
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Lnnatic 


already  ^  made  as  to  tbe  working  of  mines  or  quarries  belonging 
to  a  lunatic  tenant  in  fee  simple  apply  in  the  case  of  a  lunatic 
tenant  in  tail 


Sect.  2.— WORKINGS-TENANT  FOR  LIFE  OR  YEARS  OR  AT  WILL. 

a.  Rights  as  respects  Open  Mines  or  Quarries.^ 

(a)  Generally. 

Geneni  pre-        It  is  the  general  prinid  facie  right  of  a  tenant  for  life  or 

to  woriTo^^  years,  as  between  himself  and  the  reversioner  or  remainder- 

minea  man,  to  work  open  mines :  and  if  he  does  so  work,  he  has  the 

right  of  property  in  the  minerals,  which  by  the  working  he 

converts  into  chattels.'    And  if  he  derives  his  interest  under  a 

will,  his  rights  are  irrespective  of  whether  trustees  of  that  will 

and  qiiaTTies.    have  Or  have  not  been  appointed  by  the  testator.^    And  the 

same  principles  apply  in  the  case  of  open  quarries.^    It  is  no 

doubt  true,  that  stone  or  slate  is  frequently  dug  fit)m  a  quarry 

for  the  purpose  of  building  or  repairing  houses  on  the  property  of 

the  owner,  and  that  a  person  subsequently  becoming  the  tenant 

for  life  or  years  cannot,  by  the  mere  fact  of  such  digging,  claim 

the  right  to  work  the  quarry.     But  in  such  a  case  the  quarry 

has  never  in  fact  become  an  open  quarry.*    Similarly,  where  a 

bog,  which  had  been  previously  cut  for  sale,  is  demised  for  life 

or  years  as  bog,  the  tenant  may,  primd  foLde,  cut  and  sell  turf 

Iriflh  leaaea.     thereout^    And  a  lessee  under  any  lease  made  on  or  after  the 


1  Ante,  p.  44. 

'  As  to  open  mines  or  quarries,  see 
ante,  pp.  22  et  $eq. 

*  Saanders'  Case,  5  Co.  12  a. ;  Co. 
Litt.  54  b. ;  Astiy  v.  Ballard,  2  Mod. 
193  ;  OampbeU  v.  Leach,  Amb.  748  ; 
Clavering  v.  Clayering,  Mosely,  223  ; 
2  P.  Wms.  388  ;  Plymouth  v.  Archer, 
1  B.  C.  a  160 ;  StoDghton  «.  Leigh, 
1  Tannt  402  ;  Viner  v.  Vanghan,  2 
Beav.  466 ;  Fenand  v.  Wilson,  15  L. 
J.  41,  63  ;  a  C.  4  Ha.  388  ;  Spencer 
V.  Scott,  31  Bear.  334;  Bagot  v. 
Bagot,  32  Beav.  616 ;  Clegg  f .  Bow. 
land,  2  Bq.  160  ;  MiUer  v.  Miller,  13 
ib.  263;  Elias  v.  Snowdon,  kc  Ck>., 
4  App.  Cas.  454. 


•  See  Thnrsbj  v.  Thnrsbj,  19  Bq. 
413. 

•  Blias  V.  Griffith,  8  Cfa.  D.  521, 526, 
532  ;  nom.  Blias  t?.  Snowdon,  &c.,  C!o., 
4  App.  Cas.  454;  OTeimling  Mans* 
field  V.  Crawford,  9  Ir.  Bq.  Bep.  271 : 
see  also  Moyle  r.  Mayle,  Owen,  66,  67 ; 
Fenand  v.  Wilson,  15  L.  J.  Ch.  54 ; 
Huntley  r.  Bussell,  13  Q.  B.  683  ; 
Tucker  r.  Linger,  21  Ch.  D.  27. 

•  See  BUas  r.  Griffith,  8  Ch.  D.  532  : 
see  ante,  p.  24. 

'  Anon.,  1  Hog.  147 ;  Jack  v.  Creed, 
2  Hud.  &  Bro.  143 ;  Coppinger  v.  Oub- 
bins,  3  Jo,  &  L.  410.  These  caMs 
must  be  taken  to  oTerrale  Waterpark. 
o.  Austen,  1  Jones,  627,  n. 
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1st  Januaiy,  1861,  of  land  in  Ireland  containing  open  mines 
has,  primd  fade,  a  statutozy  right  to  work  them  and  remove 
the  minerals,  whether  they  are  granted  by  name  or  not  in  the 
lease,^  If  a  reversioner  or  remainderman  complains,  that  a  Onus  of  proof 
tenant  for  life  or  years  is  improperly  working  a  mine  or  quarry ;  "^^^  ^^^^^ 
and  the  latter  alleges,  that  it  was  open  when  he  entered  into  disputed. 
possession ;  and  no  lapse  of  time  has  occurred  ;  the  onus  is  in 
general  on  the  latter  to  prove  his  allegation.'  If,  however,  a 
tenant  for  life  or  years  shows,  that  there  had,  in  fact,  been  work* 
ings  when  he  entered  into  possession,  the  onus  is  in  general 
shifted,  and  it  then  lies  on  the  reversioner  or  remainderman  to 
show,  that  the  workings  were  not  such  as  to  constitute  the  mine 
or  qoany  an  open  mine  or  quarry.'  In  like  manner,  where  a 
tenant  for  life  or  years  of  a  mine  or  quarry  has  once  shown,  that 
a  lease  of  the  mine  or  quarry  had  been  granted,  and  that  work- 
ings coeval  therewith  had  taken  place  on  the  land  subject  to  the 
lease  ;  and  his  own  subsequent  workings  have  extended  over  a 
long  period ;  and  during  that  period  the  owner  of  the  inherit- 
ance was  capable  of  ascertaining  all  the  facts,  was  competent  to 
act,  and  remained  passive ;  it  lies  on  such  owner  to  show,  that 
the  workings  did  not  take  place  under  the  authority  of  the 
lease.^ 

On  similar  principles,  a  tenant  for  life  or  years  was  held  Proceeds  of 
entitled  to  receive  the  capital  of  the  proceeds  of  a  sale  by  the 
trustees  of  his  settlement  of  gravel  dug  from  lands,  the  profits 
of  which  had  usually  for  many  years  been  gained  by  working 
the  gravel  pits.  The  whole  of  the  gravel  was,  in  effect,  a  mine, 
and  each  gravel  pit  a  fresh  pit  in  the  mine.^  So  a  tenant  for 
life  or  years  is  entitled  to  the  capital  of  rents  or  royalties  Hentii. 
payable  under  a  lease  of  mines  made  by,  or  in  pursuance  of 
powers  given  by,  his  settlor;'  or  payable  in  respect  of  a  new 

>  23  &  24  Yict.  c.  154,  a.  27.  «  Elias  r.  Snowdon,  &c  Co.,  «.  #. 

'  Blias  «.  Snowdon,  kc,  Co.,  4  App.  461,  462. 

Cm.  461.    Cf.  Bartlett  v.  Phillips,  4  *  Cowley  v.  Wellesley,  1  Eq.  669 ; 

De  G.  fc  J.  421.  35  Beav.  639. 


>  EliMv.  Snowdon,&c.  Co., tf. «.  459,  <  See  Daly  v,  Beckett,  24 Beav.  114 ; 

461,  462;   Atherley  v,  Sanders  (Ap.  Cowley  v.  Wellesley,  35  Bear.  638, 

ISSlf  coram  Kay,  J.).    See,  however,  639;  Miller  v.   Miller,   13  Eq.  263; 

Btftlett  V.   Phillips,  4  De    O.  &  J.  Brigstocke    f>.  Brigstocke,  8  Ch.   D. 

461.  363. 
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Dowresa. 


Preramption 
rebuttable. 


seam  opened  by  the  lessee  in  a  mine  demised  hy  his 
settlor.^ 

A  dowress  stands  upon  the  same  footing,  for  the  purpose  of 
working  mines,  as  an  ordinary  tenant  for  life.  If,  therefore, 
lands  be  actually  assigned  to  a  lady  for  her  dower,*  and  such 
lands  contain  open  mines  or  quarries,  she  may,  prknd  fade, 
work  them  for  her  own  benefit.'  And  even  if  no  actual  assign- 
ment of  lands  be  made  to  her,  she  is  entitled,  prim/i  facie,  to 
receive  one-third  of  the  corpus  of  the  sale  proceeds ;  *  or  of  the 
rents  or  royalties  payable  under  a  lease ; '  of  the  open  mines  or 
quarries  which  they  contain.  Similarly,  if  a  lease  of  unopened 
mines  or  quanies  be  granted  before  an  assignment  is  actually 
made  to  the  dowress,  and  if,  as  incident  to  the  lease,  liberty  be 
given  to  the  lessee  to  use  any  portion  of  the  surface,  the 
dowress  is  entitled,  prirnd  facie,  to  receive  one-third  of  the 
corpus  of  the  rent  payable  in  respect  of  such  liberty.^ 

The  pi'imd  facie  right  of  a  grantee  for  life  or  years,  as  against 
the  grantor,  is  not  rebutted  by  an  exception  in  a  lease  of  land 
containing  open  quarries  of  "  all  royalties."  ^  The  ptnmd  facie 
right  of  a  tenant  for  life,  as  against  the  remainderman,  to  work 
open  mines  and  quanies  may  of  course  be  negatived  by  direc- 
tions by  the  settlor  to  the  contrary.  Thus,  in  Ferrand  v. 
Wilson  ^  a  testator  devised  certain  lands  in  strict  settlement, 
with  liberty  for  each  tenant  for  life  in  succession  to  get  stone 
upon  the  premises  for  buildings  and  i*epairs,  but  for  no  other 
use  or  purpose  whatsoever ;  and  in  a  subsequent  part  of  his 
will  he  recited,  that  he  had  thereby  restrained,  and  did  thereby 
intend  to  restrain,  each  and  every  such  tenant  for  life  from 


>  Spencer  r.  Scurr,  81  Beay.  834 : 
ante,  p.  24.  In  Scotland  the  question 
is  nsuaUy  one  of  the  intention  of  the 
settlor.  In  Qaild*8  Trustees  v.  Guild 
(10  Sess.  Cas.  Ser.  3,  911),  and  Ward- 
law  r.  Wardlaw's  Trustees  (2  ib, 
Ser.  4,  368),  the  tenant  for  life  was 
held  entitled  to  the  capital  of  the 
rents.  Contra  in  Ferguson  r.  Fergu- 
son's Trustees,  4  ih,  532. 

s  See  post,  Chap.  XIIL,  d,  (a). 

»  Stoughton  r.  Leigh,  1  Taunt.  402  ; 
Dickin  r.  Hamer,  1  Dr.  &  Sm.  295. 

*  See  and  consider  Dickin  r.  Hamer, 


*  See  Stoughton  v.  Leigh,  1  Taunt. 
402. 

'  Dickin  r.  Hamer,  1  Dr.  k  Sm. 
284,  299.  As  to  infants,  see  the 
proyisions  of  the  Act  44  &  45  Vict, 
c.  41,  referred  to  in/ra^  Sect.  4. 

'  Brown  r.  Chadwick,  7  Ir.  C.  L. 
Rep.  108 ;  Listowel  v.  Gihbings,  9  ih, 
223 ;  overruling  Purcell  v.  Nash,  1 
Jones,  625  ;  2  Jones,  116. 

«  15  L.  J.  Ch.  41,  64  :  8.  C.  4  Ha. 
344,  388. 
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getting  any  stone  upon  the  premises,  save  for  the  purposes 
aforesaid.  It  was  held,  that  a  tenant  for  life  was  not  entitled 
to  get  stone  even  from  quarries  open  at  the  testator^  death, 
except  for  the  purposes  in  the  will  mentioned.  And  a  lessee 
under  any  lease  made  on  or  after  the  Ist  of  January,  1861,  of 
land  in  Ireland,  containing  open  quarries  or  open  beds  of  sand, 
marl,  gravel,  olr  clay,  although  entitled  to  work  them  for  the 
purposes  of  agriculture,  and  the  erection  or  repair  of  necessary 
buildings,  is,  frimd  fcLcU,  under  a  statutory  disability  to  do  so 
for  trade  or  manufacture,  or  for  profit  or  sale.^ 

A  mere  tenant  at  will  has  no  right  of  property  in  minerals.  Tenant  at 
which  by  workiug  are  converted  into  chattels.* 


(/3)  Residuary  Gift  in  Will, 

The  general  principle  as  to  the  primd  facie  right  of  a  tenant  General  dis- 
for  life  or  years  of  open  mines  or  quarries  to  work  them  ;  or,  if  Jesidua^gift. 
they  are  in  lease,  to  appropriate  the  rents  and  royalties  ;  does 
not,  priTTid  fade,  apply,  where  mines  or  quarries  are  comprised 
ID  a  residuary  gift  in  a  will.  It  is  a  well  established  rule,  that, 
where  a  will  contains  a  gift  not  specific  of  a  subject  in  its  nature 
perishable  or  speculative,  that  subject  should,  even  in  the 
absence  of  a  trust  for  conversion,  be  converted  and  invested  ;  so 
that  the  tenant  for  life  may  receive  the  income  during  his  life, 
and  the  person  entitled  in  remainder  may  enjoy  the  capital 
afterwards.' 

But,  of  course,  the  rule  itself  will  yield  to  indications  of  a  Contrary  in- 
oofDtrary  intention  in  the  will  in  question.  Where,  for  instance, 
a  testator  devised  his  residuary  real  estate  to  trustees  upon 
trust  to  sell  "  when  in  their  discretion  it  may  seem  advisable  "  ; 
and  directed,  that  the  rents  "  and  profits  "  should  until  sale  be 
considered  as  part  of  his  personal  estate,  and  be  applicable  in 
the  same  manner  as  the  income  from  the  investments  of  the 
sale  moneys;  and  gave  the  income  of  the  investments  to  a 
tenant  for  life,  with  remainder  as  to  the  capital  over ;  and  part 

<  23  Jt  34  Vict  a  164,  s.  28.  187  ;  Wightwick  v.  Ix)rd,  6  H.  L.  Cas. 

«  A.-G.  V,  ToinUne,  6  Ch.  D.  768.  228 ;    Thuraby    v.    Thurebj,    19   Eq. 

*  See   Howe  r.  Dartmouth,  7  Vaa.      406. 
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of  the  residue  was  a  brickfield  which  the  testator  had  demised 
upon  royalties ;  and  the  trustees  in  the  exercise  of  their  discre- 
tion abstained  from  sellings  and  allowed  the  brickfield  to  be 
worked  out ;  it  was  held,  that  the  tenant  for  life  was  entitled  to 
the  royalties  absolutely,  and  not  merely  to  the  income  which 
they  would  have  produced  if  invested.^    So,  a  power  to  trustees, 
"  in  case  they  shall  deem  it  beneficial  so  to  do,  id  conduct,  carry 
oUi  and  continue  the  collieries  which  I  am  possessed  of,"  will 
relieve  them  from  the  obligation  to  convert ;  and  the  property 
will  be  enjoyable  in  its  actual  state,  as  between  the  tenant  for 
life  and  the  remainderman.' 
Wightwick  9.        Wigktwick  v.  Lord  ^  illustrates  the  same  rule.    There  a  tes- 
tator gave  his  residuary  real  and  personal  estate  to  trustees 
upon  trust  "  at  some  convenient  and  proper  period,  with  the 
approbation  of  his  son,"  to  sell  and  convert,  and  gave  his 
daughter  a  charge  for  her  life  on  the  proceeds,  and  made  his 
son  his  ultimate  residuary  legatee,  and  appointed  his  son  and 
the  trustees  his  executors.    The  residue  included  a  leasehold 
colliery.    There  were  no  specific  directions  as  to  the  payment 
of  the  testator's  debts,  and  the  state  of  the  assets  was  such  that 
it  was  impossible  to  pay  the  debts  without  selling  the  colliery. 
The  trustees  renounced  and  disclaimed,  and  the  son  took  on 
himself  the  administration  and  the  execution  of  the  trusts.     He 
did  not,  however,  ascertain  and  secm*e  the  residue  at  the  end  of 
a  year  from  the  testators  death ;  but  worked  the  colliery  to  a 
profit  for  several  years,  when  it  ceased  to  be  of  any  value.     It 
was  held,  (1)  that  the  terms  of  the   will  authorized  a  post- 
ponement of  the  sale  of  the  colliery,  but  that  the  authority 
could  not,  in  the  state  of  the  assets,  operate  until  the  debts  had 
been  paid.    It  was,  therefore,  held  (2),  that  the  son  was  not,  as 
against  the  daughter,  entitled  to  postpone  the  sale ;  (3)  that, 
having  postponed  it,  he  was  chargeable  with  the  value  of  the 
colliery  at  the  end  of  a  year  from  the  testator's  death,  with 
interest  thereon  ;  and  (4)  that  that  value  must  be  calculated  as 
constituted  of  the  aggregate  of  the  annual  profits  derived  from 


1  MiUer  r.  Miller,  13  Eq.  263.    See  '  Thursby  v.  Thnnbj,  «.  9. 

aUo  Thnnby  v.  Tbnnbj,  19  Eq.  396,  *  6  H.  L.  Caa.  217. 
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the  colliery  in  all  the  subsequent  years»  till  it  became  unproduc- 
ttFe,  mich  annual  profits  to  be  treated  as  deferred  payments.^ 


t.  Rights  as  respects  New  Mines  or  Quarries  * — Legal  Waste. 

(a)  Generally. 
A  tenant  for  life  or  years  may,  primd  facie,  as  between  him-  Limited  righte 

««•«.•  •  a^  -mam  m  AS   rOSpOCbS 

self  and  the  reversioner  or  remainderman,  dig  m  a  new  mine  or  new  mines  or 
quarry,  in  a  reasonable  degree,  for  gravel,  clay,  coal,  and  lime-  ^"^^*«*- 
stone,  for  the  reparation  of  the  house  and  other  estovers.^    So, 
he  may  dig  for  turf  in  a  bog  for  purposes  of  consumption.^ 
And  a  lessee  under  any  lease  made  on  or  after  the  1st  January, 
1861,  of  laud  in  Ireland  containing  turf  bog  unreclaimed  and 
unprofitable  for  agriculture ;  or  who  has  been  given  a  right  of 
turbary  on  the  premises,  or  a  right  of  common  of  turbary  on  other 
premises  ;  has,  primd  facie,  a  statutory  right  to  cut  and  use  turf 
bog  for  the  use  on  the  demised  premises  of  the  lessee  and  his  sub- 
tenants.^  However,  except  under  the  above  stated  circumstances,  General  dis- 
a  tenant  for  life  or  years  is  not,  in  general,  entitled,  primd  fade,  J^*j^J!_? 
as  between  himself  and  the  reversioner  or  remainderman,  to  *®2**  ^"*®- 
open  or  work  a  new  mine  or  quarry  ;*    or  to  cut  turf  in  a 


1  Affiiming  Loid  v.  Wightwick, 
4  De  G.  v.  &  O.  803,  which  Taried 
8.  CL  1  Dr.  676.  See  the  form  of  the 
decKe,  4  De  G.  M.  &,  G.  811,  et  seq, 

s  As  to  new  mines  or  quarries,  see 
mnte^  pp.  22,  et  9eq. 

s  Co.  UtL  53  b ;  2  BoU.  Abr.  816  : 
■ee  also  Moyle  r.  Mayle,  Owen,  66,  67: 
cf.  the  timber  cases  of  Simmons  v. 
Ifortoo,  7  Bing.  640;  Marlborough 
r.  St.  John,  5  De  G.  &  8m.  174.  See, 
bowerer,  Ferrand  v.  Wilson,  16  L.  J. 
Ch.  S4. 

«  Wilson  V.  Bragg,  8  Bac.  Abr.  428 
0e  Salis  r.  Cioman,  1  B.  &  B.  188 
De    Salis  v,  ,  2  MoL  616 


Comtown  r.  Ward,  1  8ch.  &  L.  8 
Hoirlej  V.  Jebb,  8  Ir.  C.  L.  R.  436 
Gcyppinger  v.  Gubbins,  3  J.  &  L.  410. 

»  23  &  24  Vict.  c.  154,  s.  29. 

•  Sttonders'  Case,  6  Co.  12  a;  Ck>. 
Liit.  63  b,  64  b  ;   D'Arcy  v.  Askwith, 


Hob.  234  ;  Afttiy  r.  Ballard,  2  Mod. 
193 ;  CampbeU  v.  Leach,  Amb.  748 
Whitfield  «.  Bewit,  2  P.  Wms.  242 
Plymouth  v.  Archer,  1  B.  C.  C.  160 
Wentworth  v.  Turner,  3  Ves.  3 
Anon.,    cited    in    Mitchell    «.    Dors 

6  ih,  147  ;  S.  C.  nom.  Flamang's  Case 

7  ih.  308  ;  De  Salis  v.  Crossan,  u.  s, 
Viner  v.  Vaughan,  2  Beav.  466 
Ferrand  v.  Wilson,  15  L.  J.  Ch.  41, 
63  ;  S.  C.  4  Ha.  344  ;  Daly  v.  Beckett, 
24  Beav.  120  ;  Spencer  v.  Scurr,  31  t*. 
334;  Bagot  r.  Bagot,  32  ib.  516; 
Stepney  r.  Chambers,  W.  N.  1866, 
p.  401 ;  Clegg  r.  Rowland,  2  Eq.  165  ; 
Blias  V.  Snowdon,  kc.  Co.,  4  App.  Cas. 
454.  An  enquiry  will,  if  necessary, 
be  directed,  whether  any  and  what 
mines  and  quarries  have  been  opened 
and  worked  by  any  and  what  per- 
sons, which  were  not  opened  at  the 
commencement  of  the  interest  of  the 
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bog.^  For  all  such  acts  on  his  part  would,  although  he  has  the  right 
of  possession,'  and  may  maintain  trespass  for  wrongful  workings 
by  other  persons,'  constitute  legal  waste/  And  a  lessee  for  a 
long  term  cannot,  of  course,  claim  the  right  to  open  and  work 
on  the  mere  ground,  that  it  would  be  against  public  policy  to 
preyent  the  working  until  the  term  enda'  And  a  lessee  not 
being  able  to  give  his  assignee  any  better  title  than  he  has 
himself,  if  a  lessee  opens  a  new  mine,  and  then  assigns  over 
his  estate,  the  assignee  cannot,  of  course,  dig  in  such  mine.* 
And  a  lessee  of  lands  in  Ireland  for  an  estate  less  than  a  per- 
petual estate  under  any  lease  made  after  the  1st  January,  1861, 
is,  prvmd  fade,  under  a  statutory  disability  to  work  new  mines 
or  quarries  therein,  or  (except  as  regards  turf  bog*^,  to  remove 
the  soil  or  surface  or  subsoil  thereof^  And  a  lessee  under  any 
lease  made  on  or  after  the  1st  January,  1861,  of  land  in  Ireland 
containing  turf  bog  unreclaimed  and  unprofitable  for  agricul- 
ture ;  or  who  has  been  given  a  right  of  turbary  on  the  pre- 
mises, or  a  right  of  common  of  turbary  on  other  premises ;  is, 
primd  facie,  under  a  statutory  disability  to  cut  and  use  the 
turf  bog  for  trade  or  manufacture,  or  for  profit  or  sale.* 

The  estate  of  a  tenant  by  the  curtesy,^®  or  a  dowress,^^  or  a 
jointress,^  is  an  estate  for  life  impeachable  of  waste.  If,  there- 
fore, lands  actually  assigned  to  a  lady  for  her  dower  ^'  contain 
new  mines  or  quarries,  she  cannot,  primd  fa/yie,  work  them.^* 
Independently  of  statute,  a  tenant  for  lives  renewable  for 
liret  or  yean.  ©^^^  Stands  with  respect  to  waste  on  the  same  footing  as  an  ordi- 


Tenant  by 
curtesy — 
dowreas — 
jointren. 


Tenant  for 


tenant  for  life  or  years.  For  the  form, 
see  Ferrand  v,  Wilson,  4  Ha.  388,  389  ; 
Qxesley  v.  Monsley,  4  De  G.  &  J.  101, 
102 ;  8.  C.  3  De  G.  F.  kJ.  433  ;  Bagot 
v.  Bagot,  Seton,  187, 188. 

1  See  Wilson  v,  Bragg,  8  Bac.  Abr. 
428  ;  Ck>artown  v.  Ward,  1  Sch.  &L.  8; 
Coppinger  v.  Gubbins,  3  J.  &  L.  410  : 
see  also  Burrows  v,  Hayes,  Hay.  k  Jo. 
697  ;  Chatterton  v.  White,  1  Ir.  Bq. 
Hep.  200  ;  Hassy  v,  Gubbins,  Longf. 
&  Towns,  88. 

'  See  antej  p.  32. 

*  Seepoitt  Chap.  XXII.,  Sect.  2,  h. 

*  Go.  Litt.  63  b;  54  b;  Keyse  v. 
Powell,  2  E.  &  B.  144  ;  Clegg  r.  Row- 


land, 2  Eq.  165. 

*  See  Eliasv.  Griffith,  8  Ch.  D.  525. 

*  Saanders'  Case,  5  Co.  12  a. 

7  As  to  which,  see  ante,  p.  51. 

8  23  &  24  Vict.  c.  154,  s.  26. 

*  S.  29. 

'^  1  Craise,  158  :  see  the  timber  case 
of  Roberts  v,  Roberts,  Hard.  96. 

"  See  Stonghton  r.  Leigh,  1  Taun-t. 
402,  410  :  cf.  the  timber  case  of  Bishop 
V.  Bishop,  10  L.  J.  Ch.  302. 

^  See  Clavering  ».  C.  Mosely,  223  ; 
Tracy  v.  Tracy,  1  Vem.  23. 

»  See  post,  Chap.  XIII.,  d.  (o). 

"  Wilson  tj.  Bragg,  8  Bac.  Abr.  428  ; 
Dickin  v,  Hamer,  1  Dr.  &  Sm.  284,  295, 
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naiy  tenant  for  life.^  And  the  law  is  the  same  with  respect  to 
a  tenant  for  years  renewable  for  ever.*  However,  every  tenant 
of  lands  in  Ireland  entitled  to  a  perpetual  interest  under  any 
lease  made  after  the  1st  January,  1861,  has,  primd  facie,  a 
statutory  right  to  commit  waste  other  than  fraudulent  or 
malicious  waste.' 
However,  where  a  man  demises  a  bog,  and  no  other  property  Oontiwry  in- 

tention. 

is  included  in  the  demise,  and  the  bog  is  not  convertible  to  any 
other  use  except  that  of  cutting  for  sale,  the  lessee  may,  primd 
fade,  cut  it  for  sale>  And  where  a  man  has  unopened  mines 
within  his  land,  and  demises  for  life  or  years  such  land,  "  with 
all  mines  therein,"  the  lessee  may,  jprirad  fdcie,  as  between 
himself  and  his  grantor,  dig  the  unopened  mines,  and  will  not, 
by  so  doing,  commit  waste -.^  for  otherwise  the  words  "  with  all 
mines  therein"  would  have  no  effect.^  In  fact,  in  each  of  these 
cases  a  mining  lease,  or  its  equivalent,  has  been  granted.  But 
where  a  man  has  within  his  land  some  mines  opened  and  some 
unopened,  and  leases  his  land  for  life  or  years,  "  with  the  mines 
therein,"  the  open  mines  only  will  be  comprised  in  the  lease, 
and  the  lessee  cannot,  j>?*i7n4/act€,  even  as  between  himself  and 
his  grantor,  dig  the  unopened  mines.^  And  different  principles 
apply  to  the  conflicting  claims  of  a  limited  owner  and  a  rever- 
sioner ;  and  those  of  a  limited  owner  and  a  remainderman,  who 
is  not  the  author  of  the  settlement.  If,  for  instance,  a  man 
seised  in  fee,  grants  the  ''  lands  and  all  mines  therein,"  to  trus- 
tees in  fee  to  the  use  of  one  person  for  life  with  remainders 
over,  the  tenant  for  life  cannot,  p^%m&  fdcie,  as  between  himself 
and  the  remainderman,  open  new  mines :  and  the  fact  that 


'  It  was  formerlj  considcTed,  that 
a  leasee  for  liyes  renewable  for  ever 
might  cat  tarf  for  sale,  or  otherwise 
ocounit  waste  (Conolly  v.  Ely,  2  Moll. 
h\h ;  Percy  r.  Shanly,  ih, ;  Calvert  v. 
Gason,  2  Sch«  k  L.  561;  Harris  v, 
Coppinger,  1  Hog.  478),  iinless  there 
were  special  circumstances  in  his  case, 
M  where  he  owed  a  large  arrear  of 
rent  (Pim  t,  Davies,  1  Hog.  11  ; 
White  9.  Nowlao,  ib,  21) ;  but  this  is 
not  now  law :  see  White  v.  Walsh, 
1  Jones,  626,  n. ;  Coppinger  v,  Gub* 


bins,  3  J.  &  L.  410. 

'  Harris  ».  Coppinger,  1  Hog.  478. 

»  23  &  24  Vict.  c.  164,  s.  26. 

^  Anon.,  1  Hog.  147  ;  Jack  v.  Creed, 
2  Hud.  &  Bro.  143;  Coppinger  r. 
Qubbins,  3  J.  &  L.  410. 

^  Saunders'  Case,  6  Co.  12  a ;  Co. 
Litt.  54  b;  D'Arcy  v.  Askwith,  Hob. 
234 ;  Clegg  v.  Rowland,  2  Eq.  160. 

•  Co.  Litt.  64  b. 

7  Ih,\  Astry  v,  Ballard,  2  Mod.  193 ; 
Clegg  V,  Rowland,  u,  s. 
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the  whole  of  the  mines  in  question  are  new  mines  is  imma- 
terial.^ 

And  a  limited  owner  may  be  free  from  liability  for  workings 
if  his  working  has  amounted  to  meliorating  waste,  and  is  based 
upon  custom.^  Where,  for  example,  an  agricultural  tenant 
agreed  to  cultivate  the  land  according  to  the  most  approved 
system,  and  to  commit  no  waste,  and  to  use  it  for  agricultural 
purposes  only ;  and  the  land  was  in  a  district  where  large  num- 
bers of  flints  came  to  the  surface  in  the  ordinary  course  of 
ploughing,  and  their  removal  was  necessary  in  order  to  cultivate 
the  land  effectually ;  and  there  was  evidence,^  that  it  was  the 
custom  of  the  country  for  tenants  to  remove  such^  flints  and 
sell  them,  when  not  prohibited  by  their  leases ;  and  the  tenant 
did  not  plough  for  the  purpose  of  getting  the  flints,  but  com- 
plied strictly  with  the  custom ;  it  was  held,  that  the  custom 
was  reasonable  and  good,  and  that  the  landlord  had  no  remedy.^ 
Indeed,  similar  principles  have  in  some  cases  been  applied 
independently  of  custom.  A  limited  owner  has,  for  instance, 
been  held  free  from  liability  for  removing  turf  from  a  bog  and 
converting  it  to  his  own  use,  where  the  removal  had  enabled  a 
deeper  layer  of  earth  to  be  planted  or  ploughed.*  So,  he  may, 
it  has  been  said,  be  free  from  liability  for  removing  stones  from 
land  and  selling  them,  if  the  stones  had  previously  covered  the 
land  to  such  an  extent  as  to  render  it  unfit  for  cultivation.^     It 


»  See  Whitfield  v.  Bewit,  2  P.  Wms. 
242  ;  Daly  v.  Beckett,  21  Bear.  120. 

2  See  generally  aa  to  meliorating 
waste,  Doherty  v,  Allman,  3  App.  Cas. 
709. 

3  Cotton,  L.  J.,  doubted  (see  Tucker 
V.  Linger,  21  Ch.  D.  87,  38)  whether 
the  custom  had  been  prored. 

^  Observe  the  limited  nature  of  the 
custom. 

»  Tucker  v.  Linger,  21  Ch.  D.  18.  It 
is  understood,  that  this  case  is  now 
under  appeal  to  the  House  of  Lords. 

*  Coppinger  r.  Gubbins,  3  J.  &  L. 
417,  418 ;  Harris  v.  Ekins,  20  W.  R. 
999.  See,  however,  the  question  asked 
by  Jessel,  M.  R.,  in  Tucker  r.  Linger, 
21-  Ch.  D.,  p.  32. 


7  Harris  v,  Ekins,  u.  #.,  per  Bacon,  V. 
C. :  see  also  Jesus  Coll.  r.  Bloome,  Amb. 
55,  56.    A  limited  owner  cannot,  it  im 
submitted,  work,  or  be  authorized  by 
the  Court  to  work,  on  the  mere  ground, 
that  the  working  should  not  be  de- 
ferred.   The  power  to  cut  particular 
clumps  of  timber  in  a  due  course  of 
management  (Cowley  v,  WeUesley,  1 
£q.  656;   35  Bear.  635;  Honywood 
V.  Honywood,  IS  Eq.  310 ;  and  cases 
there  cited)  f  nrmshes  no  analogy  upon 
this  point :  see  and  consider  Be  Smith, 
10  Ch.  85 ;  ante,  p.  43,  n.  >.     LoitS 
Romilly,  however,  in  Bagot  v,  Bagot 
(32  Beav.  522  ;^  Set.  188),  appean  to 
have  laid  down  the  law  differently. 
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should  be  observed,  however,  that  a  right  of  removal  does  not 
necessarily  imply  a  right  of  appropriation  or  sale.  There  may, 
as  Lord  Coke  says,^  be  waste  "by  the  vendition."  And  it 
seems  open  to  question,  whether,  independently  of  custom,  a 
right  of  appropriation  or  sale  can  be  properly  founded  on  the 
doctrine  of  meliorating  waste.'  At  all  events,  independently 
of  custom,  a  person  will  not,  it  seems,  on  the  mere  assertion, 
that  he  will  improve  land  after  he  has  committed  a  waste,  be 
allowed  to  commit  the  waste  in  the  first  instance.^ 

It  has  been  held,  that  an  intermediate  assignee  of  a  term,  Intermedial 
who  has  never  himself  worked,  but  has  received  royalties  under 
sub*leases  granted  before  he  came  into  possession,  and  has 
parted  with  his  interest  before  the  commencement  of  proceed- 
ings by  the  reversioner,  is  not  liable  to  account  either  for  the 
profits  made,  or  for  the  royalties  paid  to  him,  during  his  posses- 
sion of  the  term.^ 


(fi)  "  Withxywt  Impeachment  of  Waste" 
An  estate  may  be  given  to  a  person  for  life  or  years  *'  without  "Without  im- 

peacbmeDt 

impeachment  of  waste. '  ^  And  a  tenant  for  life  or  years  without  of  waste." 
impeachment  of  waste  may,  primd  facie,  open  and  work  new 
mines  or  quarries.'  And,  although,  as  has  been  seen,^  he  has 
no  right  of  property  in  the  mines  or  quarries  themselves ;  nor, 
so  long  as  they  remain  unsevered,  in  the  minerals  contained 
therein ;  he  has  a  right  of  property  in  such  minerals,  as  soon  as, 
by  working,  he  converts  them  into  chattels.^  The  words 
**  without  impeachment  of  waste  "  give  a  power  to  the  lessee 
which  will  produce  an  interest  in  him,  if  he  exercises  his  power 


»  Co,  Litt.  63  b. 

s  See  Tucker  v.  linger,  21  Ch.  D. 

*  Coppinger  «.  Gabbins,  3  J.  &  L. 
418,  per  Lord  St.  Leonards. 

«  See  Bliaa  v.  Griffith,  8  Ch.  B.  521, 
634. 

*  A«  to  the  right  of  a  person  claim- 
ing under  an  ezecntory  trust  to  be 
made  dispunishable  for  waste,  see 
Stanley  r.  Colthurst,  10  Eq.  25d,  and 

l^nen  cited. 
<  See  the  serenth  and  eighth  reso- 


lutions in  Bowles'  Case,  L.  C.  Cout. 
37 ;  Dioconson  v.  Talbot,  6  Ch.  38. 
Where  it  is  desired  that  a  tenant  for 
life  should  be  empowered  to  work  new 
mines  or  quanies,  the  power  should  be 
given  in  express  terms,  and  be  made 
subject  in  express  terms  to  all  proper 
conditions.  For  the  form  of  such  a 
power,  see  Dav.  iii.  pp.  1076, 1077. 

7  See  an^f,  pp.  32,  33. 

"  See  the  eighth  resolution  in  Bowles* 
Case,  u,  #.;  Pjne  v.  Dor,  1  T.  R.  65,  56. 
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during  the  privity  of  his  estate."^  The  observations  already* 
n)ade  as  to  the  working  of  mines  or  quarries  belonging  to  a 
lunatic  tenant  in  fee  simple  apply  in  the  case  of  a  lunatic 
tenant  for  life  without  impeachment  of  waste. 

c.  Lien  for  Expenditure. 

A  tenant  for  life,  who  for  many  years  made  large  annual 
payments  in  respect  of  foreign  mines  to  keep  them  continually 
worked,  and  so  prevent  their  being  forfeited,  was,  although 
they  were  unproductive,  held  entitled,  as  against  the  remainder- 
man, to  a  charge  on  the  estate,  for  his  outlay.  But  he  was,  in 
the  same  case,  held  disentitled  to  any  chai'ge  in  respect  of 
moneys,  which  he  voluntarily  expended  on  copper  works  in 
England.' 

d.  Improper  Workings — Legal  Waste — Remedies} 

(o)  Danuiges — Account. 

If  the  injured  party  has  the  right  of  property  in  the  minerals 
improperly  worked  ;  if,  for  instance,  he  is  the  reversioner  or 
remainderman  in  fee  or  in  tail ;  ^  he  may  maintain  an  action  to 
recover  them  :  •  or  he  may  have  an  action  for  damages :  ^  or  an 
account.^    And  his  right  to  an  account  was  never,  as  in  legal 


*  See  the  seveQth  resolution  in 
Bowles*  Case,  L.  C.  Conv.  37  :  see  also 
Williams  r.  Williams,  15  Ves.  425. 

'  Ante^  p.  44. 

3  Dent  r.  Dent,  30  Beav.  363. 

*  Formerly  if  a  limited  owner,  im- 
peachable of  waste,  committed  waste, 
the  remedy  of  forfeiture  of  the  place 
wasted  was  open  to  the  person  entitled 
to  an  estate  of  inheritance  in  remainder 
or  reversion,  if  he  issued  a  writ  of 
waste ;  and  he  was  also  entitled  to 
treble  the  value  of  the  thing  wasted 
(6  Ed.  1,  c.  5  ;  Jes.  Coll.  v.  Bloome, 
3  Atk.  263;  Wentworth  «.  Turner, 
3  Vea  3).  But  these  remedies  were 
abolished  by  3  k  4  W.  4,  c.  27,  s.  36. 
Cf.  as  to  copyholds,  and  church  lands, 
pfl»t.  Chap.  IV.,  Sect.  1,  b;  Sect.  3, 
a.  r. 

»  fcjee  ante,  p.  33. 


•  Trover  formerly  lay:  sceClayering 
r.  C.  Mosely,  224.  See  also  the  timber 
cases  of  Bowles'  Case,  L.  C.  Conv.  37  ; 
Bewick  r.  Whitfield,  3  P.  Wms.  26S  ; 
Jesus  Coll.  r.  Bloome,  Amb.  34  ;'  Garth 
r.  Cotton,  1  Lead.  Cas.  761,  782,  790  ; 
Gent  tr.  Harrison,  Joh.  617,  624  ;  Sea- 
gram V.  Knight,  2  Ch.  632. 

7  Trespass  formerly  lay ;  or,  if  the 
minerals  had  been  sold,  an  action  for 
money  had  and  received  :  see  Gent 
«.  Harrison,  «.  «.,  626 ;  Seagram  v. 
Knight,  u.  s. ;  Higginbotham  v.  Haw- 
kins, 7  Oh.  676. 

"  See  Jesus  Coll.  v,  Bloome,  Amb. 
55,  3  Atk.  262;  Garth  p.  Cotton, 
1  L.  C.  795  ;  JeflEerys  r.  Smith,  1  J.  & 
W.  302  ;  Parrott  v.  Palmer,  3  M.  &  K. 
632  ;  Ferrand  r,  Wilson,  4  Ha.  388  ; 
Coppingcr  r.  Gubbins,  3  J.  &  L.  397 ; 
Eliab  t.  Griffith,  8  Ch.  D.  525,  526. 
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waste  in  timber  cases  before  the  Jud.  Acts,  oonfined  to  cases  Mining  open- 
where  he  was  entitled  to  an  injunction;^  mining  operations ^^^ ^l 
having  always  been  looked  on  as  a  species  of  trade.'    And,  of  ^"^^^ 
course,  his  rights  are  not  put  an  end  to  by  the  death  of  the 
wrongdoer :  he  may  have  an  account  against  his  estate.' 

If  waste  is  committed  by  a  tenant  for  life,  acting  in  collusion  Tmsteei  to 
with  the  first  remainderman  in  fee  or  tail  in  ease  ;  or  by  a  person  S^ntVe^^' 
who  combines  in  himself  the  two  characters;  to  the  prejudice  of  ™**^^"' 

« 

an  intervening  tenant  in  fee  or  tail  not  then  in  ease,  whose 
rights  are  protected  by  the  interposition  of  an  estate  given  to 
trustees  to  preserve  contingent  remainders  ;  the  trustees  may 
have  an  action  for  an  account.^  Indeed,  as  contingent  remain- 
ders are  no  longer  destructible,^  the  only  purpose,  which  can  at 
the  present  day  be  served  by  introducing,  in  a  settlement,  a 
limitation  to  trustees  to  preserve  them,  is  that  the  contingent 
remaindermen  may  be  protected  against  waste  ;  and  the  land, 
the  timber,  and  the  mines,  which  together  constitute  the  in- 
heritance, preserved  for  them  entire.^  And,  if  waste  is  com-  Tenant  for 
mitted  by  a  tenant  for  life,  acting  in  collusion  with  a  remainder- 1^[^^ 
man ;  or  by  a  tenant  for  life,  who  is  also  himself  a  remainderman ; 
or  by  a  tenant  for  life,  where  there  is  no  remainderman  in  fee  or 
in  tail  in  esse  ;  a  tenant  for  life  in  remainder,  even  if  impeach-- 
able  of  waste,  may  have  an  account^  And,  on  the  same 
principle,   that  a  tenant  for  life   in  remainder  may  have  an 


1  See  Jems  Coll.  «.  Bloome,  Amb. 
35  ;  Panott  r.  Palmer,  3  M.  &  K.  632  ; 
Gent  V.  Harrison,  Job.  526;  Higgin- 
btjtham  v.  Hawkins,  7  Ch.  676. 

>  8ee  Stoiy  r.  Windsor,  2  Atk.  630  ; 
Lawton  v.  L.,  3  Atk.  13,  16 ;  Jesus 
CoIL  V.  Bloome, «. «. ;  Dudley  r.  Warde, 
Amb.  112, 114  ;  Pulteney  v,  Warren, 
6  Yea.  S9;  Flamang's  Case,  7  Yes. 
306  ;  Wren  v.  Kirton,  S  Yes.  602  ; 
Crawshay  v.  Maole,  1  Swanst.  495, 
528  ;  Jeilerys  v.  Smith,  1  J.  &  W.  298, 
302  ;  Bowe  v.  Wood,  2  ih,  556  ;  Rose 
r.  fiixoo,  ib,;  Williams  v.  Atten- 
boroogb,  T.  k  R.  73,  74 ;  Fereday  r. 
Wigfatwick,  1  K  &  My.  49;  Taml. 
2ft0;  Parrott  r.  Palmer,*.*.; Tredwen r. 
Bourne,  6  M.  &  W.  463  ;  Hart  r. Clarke, 
6  De  G.  M.  &  G.  250 ;  Clcgg  r.  £d- 


mondson,  8  ib.  814 ;  Glasbrook  r. 
Richardson,  23  W.  R.  50;  Role  r. 
Jewell,  18  Ch.  D.  662. 

•  Garth  r.  Cotton,  1  L.  C.  790,  791, 
792  ;  Lansdowne  v,  L.,  1  Madd.  140 ; 
Bagot  t;.  Bagot,  32  Bear.  509.  For 
the  form  of  the  account,  see  Bagot  v. 
Bagot,  Set.  187,  188. 

•  Garth  v.  Cotton,  u,  *.,  757,  787 ; 
Birch- Wolfe  v.  Birch,  9  Eq.  683. 

»  See  40  &  41  Yict.  c.  33. 

•  See  Garth  v.  Cotton,  u.  *.,  771,  774, 
776,  781,  794,  798,  799.  The  trasteea 
are  themselves  liable,  if  they  consent 
to  the  waste,  ib,  779. 

7  See  the  timber  cases  of  Harconrt 
r.  White,  28  Bear.  303  ;  Birch- Wolfo 
V.  Birch,  9  Sq.  683. 
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Measure  of 
damage 


action  for  an  account  against  a  tenant  for  life  who  commits 
waste,  be  may,  on  the  death  of  the  wrongdoer,  when  he  becomes 
tenant  for  life  in  possession,  make  the  estate  of  the  wrongdoer 
accountable.^ 

Where  an  account  has  been  directed  against  a  wrongdoer 
or  against  his  estate,  interest  at  the  rate  of  £4  per  cent 
per  annum  will  be  charged  ; '  and  there  will  be  no  allowance 
for  repairs  or  improvements.'  But,  although  interest  i«  in 
strictness  due  from  the  actual  time  of  the  wrongful  working,  il 
has  been  said,  that  the  coui-ts  will  endeavour  to  deal  liberally 
with  the  estate  of  a  deceased  limited  owner,  and  will  be  dis- 
inclined to  allow  an  account  of  interest  to  be  taken  from  a 
period  anterior  to  his  death>  Indeed  it  has  been  said,  that 
this  disinclination  will  exist,  although  it  may  have  been  impos- 
sible for  the  remainderman  to  have  commenced  his  action  in 
the  lifetime  of  the  limited  owner.^  The  reason  is  stated  to  be 
that,  in  most  cases,  the  parties  being  family  relations,  it  would 
not  be  for  their  benefit  to  go  into  a  long  and  expensive  inquiry 
as  to  the  nature  of  the  waste  committed,  and  the  circumstances 
under  which  it  was  committed.^  In  other  respects  the  account 
will  be  taken  on  the  principles,  which  would  have  determined 
the  measure  of  damages,  if  the  wrongdoer  had  been  a  strangerj 


(fi)  Mode  of  dealing  with  proceeds. 

No  person  in        If,  at  the  time  of  the  improper  working,  there  is  not  any 

to  inheritance,  porson  tw  esse  entitled  to  an  estate  of  mheritance  in  reversion 

or  remainder,  the  severed  chattels  must  be  realized,  invested, 

and  dealt  with ;  or  the  amount  to  be  accounted  for  must  be  in- 


»  Birch-Wolfe  v.  Birch.  9  Eq.  683. 

<  See  Bagot  v.  Bagot,  32  Bear.  509, 
519,  520 :  see  the  timber  cases  of 
Garth  v.  Cotton,  1  L.  C.  796  ;  Williams 
V.  Bolton,  1  Cox,  72 ;  Leeds  v.  Am- 
buTst,  14  Sim.  367  ;  2  Ph.  117. 

'  Bagot  V.  Bagot,  v.  «.,  623. 

*  See  Bagot  v,  Bagot,  u, «.,  519,  520. 
This  case  wa«  appealed,  but  com- 
promised, with  the  approval  of  Lord 
Westbury,  who  expressed  his  con- 
currence in  Lord  Romilly's  view  as  to 


the  time  from  which  the  account  of 
interest  should  be  taken  :  see  33  L.  J. 
Ch.  122,  n.  See  also  the  timber  case 
of  Leeds  v.  Amhurst,  14  Sim.  367 ; 
2  Ph.  117.  In  Garth  r.  Cotton,  «.  #., 
796,  interest  was  only  allowed  from 
the  filing  of  the  bilL 

'  Bagot  r.  Bagot,  u,  t, 

•  lb. 

7  Ree  Tucker  v.  Linger,  21  Gh.  D. 
29,  per  Kay,  J.  As  to  a  stranger,  see 
pottj  Chap.  XXIL,  Sect.  2,  c. 
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rested,  and  dealt  with ;  as  part  of  the  corpus  of  the  estate.^ 
The  wrongdoer  will  not^  however,  be  allowed  to  receive  the 
iocome;'  but  the  income  will  be  accumulated,  and  invested 
during  bis  life,  and  added  to  the  original  investments.'  And,  if 
at  the  death  of  the  wrongdoer,  there  is  a  pei'son  entitled  in 
possession  to  an  estate  of  inheritance,  such  person  will  be 
entitled  absolutely  to  the  principal  of  the  total  investmenta^ 
But  if,  instead  of  being  succeeded  by  a  person  entitled  in  pos* 
session  to  an  estate  of  inheritance,  the  wrongdoer  is  succeeded  by 
a  tenant  for  life,  the  income  of  the  total  investments  will  be  paid 
to  such  tenant  during  his  life,  and,  if  necessary,  to  his  successor 
in  like  manner,  until  some  person  becomes  entitled  in  posses- 
sion to  an  estate  of  inheritance ;  who  will  thereupon  also  become 
absolutely  entitled  to  the  principal.^  And,  in  order  to  entitle 
the  tenant  for  life,  who  succeeds  to  the  wrongdoer,  to  the  income, 
it  is  not  necessary  that  he  should  be  unimpeachable  of  waste.^ 
If,  however,  at  the  time  of  the  improper  working,  there  iB^^non  in  esse 

*      *  1     «  entitled  to  m- 

auy  person  tn  esse  entitled,  either  indefeasibly '  or  defeasibly,^  heritance. 
to  an  estate  of  inheritance,  the  property  in  the  severed 
chattels  ;  or  the  amount  to  be  accounted  for ;  will  belong  abso* 
lutely  and  immediately  to  such  person,  or  (if  there  are  moi-e 
than  one),  to  the  first  of  such  persons.  And  the  right  of  the 
person  so  entitled  is  not  affected  by  the  circumstance  that 
between  his  estate  and  that  of  the  wrongdoer  is  interposed  in 
the  order  of  the  limitations  an  estate  for  life  in  esse  without 
impeachment  of  waste.'    Accordingly,  if  an  estate  is  settled  niustrations. 


1 

4 

7 


>  See  Bagot  v.  Bagot,  32  Beav.  609, 
522. 
«  lb, 

lb, 

lb. 

lb. 

lb. 

lb.;  Bell  v.  Wilaon,  1  Ch.  309. 
See  the  6tfa  resolation  in  Bowles*  Case, 
L^  C.  Conv.  43,  et.  seq. ;  and  the  timber 
cases  of  Whitfield  v.  Bewit,  2  P.  Wms. 
239  ;  Garth  v.  Ck>tton,  8  Atk.  761, 1  L. 
C.  S20  ;  Lee  v.  Alston,  1  B.  G.  G.  193, 
3  a.,  37  ;  Seagram  v.  Knight,  2  Ch.  62S; 
Higginbotham  v.  Bawkins,  7  Ch.  G76  ; 
Honjwood  V.  Honywood,  18  Bq.  306. 


"  In  Bagot  V.  Bagot,  u.  jr.,  Lord  Bo* 
milly  laid  it  down,  that  the  amount  to 
be  accounted  for  would  not  belong  to 
the  person  entitled  to  the  estate  of  in- 
heritance, unless  such  person  were 
entitled  indefeasibly,  and  could  not 
80  belong  if  there  was  a  possibility  of 
a  prior  tenant  in  fee  or  tail  coming 
into  esse.  This,  however,  is  only  a 
dictum,  and  is  opposed  to  the  earlier 
authorities,  and  Sir  O.  Jessel  refused 
to  follow  it  in  Cavendish  v.  Mundj, 
W.  N.  1877,  p.  198. 

'  See  the  timber  cases  of  Pigot  v« 
Bullock,  1  Yes.  jun.  484;  Gent  v. 
Harrison,  Joh.  617,  624, 
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Owner  of  in- 
heritance a 
wrongdoer. 


Gonaequent 


upon  A.  for  life ;  remainder  to  B.,  either  with  or  without  im- 
peachment of  waste,  for  life  ;  remainder  to  the  unborn  son  of  B., 
in  fee  or  in  tail ;  and  A.  engages  in  a  series  of  improper  work- 
ings ;  and  during  these  workings  the  son  of  B.  comes  into  ease ; 
and  A.  is  called  on  to  account ;  the  money  to  be  accounted  for 
will  be  dealt  with  as  follows.  So  far  as  it  can  be  attributed  to 
the  workings  which  took  place  prior  to  the  birth  of  B.'s  son,  it 
will  be  invested  and  accumulated  until  A/s  death  :  the  income 
of  such  accumulations  will  then  be  paid  to  B.  during  his  life  ; 
and,  upon  B/s  death,  the  principal  will  belong  to  his  son  abso- 
lutely. But  so  far  as  it  can  be  attributed  to  workings  subse- 
quent to  the  birth  of  B.'s  son,  it  will  belong  immediately  and 
absolutely  to  the  son.^ 

In  order,  however,  to  entitle  the  owner  of  an  estate  of  inherit- 
ance to  the  produce  of  an  improper  working,  he  must  be  him- 
self free  from  blame  in  respect  of  the  working.  If  he  be  him- 
self the  wrongdoer,  he  will  not  be  allowed  to  benefit  by  his 
wrongdoing.  Thus,  if  lands  are  settled  upon  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  to  the  son  of  B.  in  tail,  re- 
mainder to  the  right  heirs  of  X. ;  and  B.  has  no  son  in  esse; 
and  A.  is  the  right  heir  of  X. ;  and  A.  improperly  works ;  he 
will  not  be  allowed  to  receive  the  produce.^  In  like  manner,  if 
the  owner  of  an  estate  of  inheritance  collude  with  the  tenant 
for  life  in  an  improper  working,  he  will  not  be  allowed  to 
receive  the  produce  of  the  working,  to  the  prejudice  of  an  inter- 
vening person  not  then  vrt  esse,  who  is  entitled  to  a  contingent 
estate  of  inheritance,  and  whose  rights  are  protected  by  the 
interposition  of  an  estate  given  to  trustees  to  preserve  con- 
tingent remainders.^    In  each  of  these  cases  the  produce  of  the 


1  See  Bagot  v.  Bagot,  32  Beay.  509. 
This  case  was  appealed,  bat  compro- 
mised with  the  approval  of  Lord 
Westbury  upon  terms  which  support 
the  propositions  in  the  text.  See  33 
L.  J.  Ch.  122  n.  For  the  form  of  the 
enquiries  and  accounts  directed  in 
Bagot  V.  Bagot,  see  Seton,  pp.  187, 188. 

3  See  the  timber  cases  of  Williams 
f>.  Bolton,  1  Cox,  72 ;  Powlett  v, 
Bolton,  3  Ves.  374  ;  Birch- Wolfe  v. 
Birch,  9  £q.  683. 


'  See  the  timber  cases  of  Garth  v. 
Cotton,  1  L.  C.  782 ;  Biich- Wolfe  v. 
Birch,  u.  8, ;  Honywood  v.  Hony- 
wood,  18  £q.  311.  The  Court  moat, 
however,  in  every  case,  be  satisfied 
that  collusion  has  actually  taken  place. 
If  the  limited  owner,  who  commits 
waste,  has  in  other  respects  improved 
the  estate,  he  may  be  aUowed  to  keep 
the  produce  of  the  waste  :  Birch- Wolf  e 
V.  Birch, «. «. 
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working  or  the  amount  to  be  accounted  for  will  be  accumulated  mode  of 
and  invested  during  the  life  of  the  tenant  for  life ;  and,  on  his       "^' 
death,  it  will  be  dealt  with  as  part  of  the  corpus  of  the  estate.^ 
Moreover,  if  the  owner  of  an   estate   of  inheritance  by  his  Owner  of  in- 
acts  adopt    and    confirm   the    improper  working,    he  cannot  iMiopting 
claim  to  be  entitled  in  prcesenti  to  the  moneys  arising  from  ^**'"^*°«* 
them ;  but  will  only  be  entitled  to  them  after  the  death  of  the 
tenant  for  life ;  and  the  tenant  for  life  will^  during  his  life,  be 
entitled  to  the  income.' 


(y)  Injunction, 

In  addition  to  his  other  remedies,  the  remaindeiTuan  or  rever-  Injanotion. 
sioner  may  have  an  injunction.*  And  if  there  be  no  other  re- 
mainderman in  esse  except  a  remainderman  for  life,  an  injunc- 
tion may  be  gi-anted  at  his  instance.^  So  if  A.  be  entitled  for  life, 
remainder  to  B.  for  life,  remainder  to  C.  in  fee  or  tail ;  and  A. 
commit  waste ;  C.  may  have  an  injunction.^  So  a  ground  landlord 
may  have  an  injunction  to  restrain  waste.^  And  trustees  to  pre- 
serve contingent  remainders  may  have  an  iujunction  to  restrain 
waste  committed  by  a  tenant  for  life  who  is  either  himself  the 
remote  remainderman,^  or  who  acts  coUusively  with  the  remote 
remainderman.^  And  in  such  cases  an  intermediate  remainder- 
man, even  if  impeachable  for  waste,  has  a  similar  remedy.'  And 
it  is  not  necessary  for  a  plaintiff  to  wait  until  waste  is  actually 
committed.  He  may  obtain  an  injunction  upon  a  threat  to 
commit  it.^^  Before,  however,  an  interlocutory  injunction  will  Reluctance  to 
be  granted  to  restrain  the  working  of  mines,  the  working  of  j^"^^^ 


grant  inter 
in 
junction. 

>  See  WiUiams  v.  Bolton,  1  Cox  72  ;      683. 
Powlett  V,  Bolton,  3  Ves.  374.  »  See  Tracy  v.  Tracy,  1  Vem.  23  ; 

s  See  Giesley  v.  Moualey,  3  De  G.      Qarth  v.  Cotton,  1  L.  C.  786 ;  Farrant 
F.  k.  J.  433.  V,  Lovel,  3  Atk.  723. 

•  FlamaogVCase,  7  Ves.  308 ;  Viner         *  See  Farrant  v.  Lovel,  «.  «. 

».  Vaogfaan,  2  Beav.  466 ;  Ferrand  v,         ^  See  Perrot  v,  Perrot,  t*.  *. ;  Birch- 

WUwm,    4    Ha.    388 ;    Coppinger   v.      Wolfe  v.  Birch,  u,  », 

Gnbbio8,3  J.  &  L.  397  (observed  upon         *  Garth  v.  Cotton,  1  L.  C.  757,  759, 

in  Dohertyv.Allman,3App.Ca8.  734).      769,  770,  776,  777  j    Birch- Wolfe  v. 

For  the  form  of  the  injunction,  see      Birch,  u.  s, 

Yiner  v.  Vaughan,  «.  «.  '  Perrot   v.    Perrot  u,   t. ;    Birch- 

*  See  the  timber  cases  of  Perrot  v.      Wolfe  v.  Birch,  «.  #. 

Perrot,  3  Atk.  94  ;  Davles  v.  Leo,  6         »«  See  Gibson  v.  Smith,  2  Atk.  182. 
Vet.  787 ;  Birch-Wolfe  v.  Birch,  9  Eq. 


6i 


WORKINGS  FOUNDED   ON   PROPERTY  OR      [cHAP.  HI. 


which  has  been  actually  commenced,  a  clear  title  to  relief  must 
be  established.  The  Court  is  otherwise  reluctant  to  interfere ; 
on  account  of  the  serious  injury  which  may  be  caused.^ 


Rtat.  of  limi- 
tations. 


e.  Improper  Workings — Legal  Waste — Loss  of  Remedies. 

The  Statute  of  Limitations  apparently  begins  to  run,  in  cases 
of  legal  waste,  as  against  a  remainderman  or  reversioner,  enti- 
tled to  an  estate  of  inheritance,  and  not  under  disability,  from 
the  time  of  the  severance,  and  not  from  the  death  of  the  limited 
owner ; '  and  operates  as  a  bar  after  six  years.'  In  cases  where 
the  waste  is  legal ;  but  where,  either  on  account  of  the  wrong- 
doer acting  in  collusion  with  the  remainderman,  or  on  account 
of  the  wrongdoer  being  also  the  remainderman,  or  on  account  of 
there  being  no  remainderman  in  fee  or  tail  in  esse,  but  only  a 
remainderman  for  life,  the  remedy  was,  before  the  Jud.  Acts, 
exclusively  in  equity ;  the  statute  apparently  begins  to  run  from 
the  death  of  the  limited  owner.*  According  to  one  of  such 
cases,  the  statute  does  not  operate  except  after  a  lapse  of  twelve 
years  from  the  death  of  the  limited  owner ;  *  but,  in  another 
case,  it  was  laid  down,  that  the  statute  operated  after  a  lapse  of 
six  years.^  The  doctrine,  that  the  statute  should  not  operate 
as  a  bar  except  after  a  lapse  of  twelve  yeai-s  appears  to  have 
proceeded  on  the  assumption,  that  a  portion  of  the  inheritance 


'  SeeClavering  v.  Clavering,  2  P. 
Wms.  388,  Moselj,  223.  See  also 
Filewood  v.  Palmer,  Moaely,  171 ; 
Anon.,  Amb.  209  ;  and  cf.  Grey  v, 
Northamberland,  13  Ves.  236, 17  ih., 
283  ;  Birmingham  Canal  Co.  o.  Lloyd, 
18  Ves.  516 ;  Field  v.  Beaumont,  1 
Swanst  208;  Hilton  v.  Granville,  1 
Cr.  k  Ph.  297  ;  Wheatley  v.  West- 
minster  Biymbo  Coal  Co.,  9  Eq.  551, 
552.  As  to  prevention  of  waste  under 
23  k  24  Vict.  c.  154  (Ireland),  see 
8S.  35,  et  9eq, 

3  See  the  timber  cases  of  Gent  v. 
Harrison,  Job.  617,  526  ;  Seagram  v. 
Knight,  2  Ch.  628 ;  Higginbotham  v. 
Hawkins,  7  Ch.  676.  But  in  case 
it  should  happen    that   the   wrong- 


doer should  become  the  personal 
representative  of  the  injured  party, 
the  running  of  the  statute  will  be 
suspended  during  the  administration  ; 
the  hand  to  receive,  and  the  hand 
liable  to  account,  being  the  same :  see 
Seagram  o.  Knight.,  u.  t, 

'  Ferrand  r.  Wilson,  4  Ha.  388 ; 
Seagram  v.  Knight,  u^  9.;  Higgin- 
botham  v.  Hawkins,  u,  s. ;  Elias  «. 
Griffith,  8  Ch.  D.  528. 

*  See  the  timber  cases  of  Harconrt 
V,  White,  28  Beav.  303  ;  Birch- Wolfe 
V.  Birch,  9  Bq.  683. 

*  Harcourt  o.  White,  u^  t.,  308,  per 
Lord  Romilly  ;  37  ft  88  Vict.  c.  57. 

*  Birch-Wolfe  v.  Birch,  ».  «.,  per 
James,  V.-C. 
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had  been  filched  away,  and  that  the  same  nile  ought  to  apply 

to  a  claim  to  have  it  restored  as  would  apply  to  a  claim  to  the 

land  itselfl^    But  the  more  modem  decisions  regard  all  cases  of 

wrongful  working  (whether  constituting  waste  or  otherwise)  as 

cases  in  which  portions  of  the  inheritance  have  been,  by  sever- 

anoe»  converted  into  chattels ;  and  in  which  the  claim  made  by 

the  injured  party  is  a  claim  either  to  chattels,  or  to  the  proceeds 

of  them.'    If,  however,  it  be  a  fact,  that,  in  any  case  of  waste,  Delay. 

the  statute  would  now  be  held  not  to  operate  tmtil  twelve  years 

had  elapsed,  it  seems  also  to  be  the  fact,  that  delay  may  be  a 

fatal  bar  to  relief,  independently  of  the  statute.'    Relief  may  be  Acquiescence. 

also  barred  by  acquiescence.^    Where  a  landlord  lay  by,  and 

permitted  a  tenant  impeachable  of  waste  to   expend  large 

sums  on  a  bog  with  a  view  to  cutting  it,  he  was  refused  an 

injunction.' 

However,  where  the  remedy  is  barred,  it  is  only  barred  as  Bar  only  in 
respects  the   chattels  actually  severed  aud  abstracted.      ForgeTered 
example,  improper  workings,  for  however  long  a  period,  by  a  ^  ****  *• 
tenant  for  life  or  years,  will  not  create  a  right  to  continue  them ; 
or  disentitle  the  reversioner  or  remainderman,  when  he  pleases, 
to  interpose  and  prevent  the  continuance.^ 


/.  EquiUxhU  Waste. 
A   tenant  for  life  or  years,  without  impeachment  of  waste,  BquitaWe 

waste. 

cannot,  prvmd  facie,  commit  equitable  waste.^  He  is  bound  to 
work  with  due  care  and  attention  to  the  interests  of  those  who 
come  after.®  In  a  case,  therefore,  where  a  lessee  for  years  was 
unimpeachable  of  waste,  it  was  held,  that  he  was  not  justified 


1  See  the  timber  case  of  Leeds  v, 
Amhunt,  2  Ph.  lumper  Lord  Gotten- 


*  In  which  case  the  Act  applying 
would  be  21  Jac.  1,  c.  16.  See  the 
timber  cases  of  Seagram  v.  Knight, 
S  Ch.  62S;  Birch-Wolfe  v.  Birch,  9 
Bq.  683 ;  and  see  the  law  as  to  break- 
ing  bounds,  |My<^,  Chap.  XXII.,  Sect.  2. 
Cf.  Port  ».  Torton,  2  WQs.  172. 

*  Bee  Harconrt  v.  White,  28  Bear. 
SOS  ;  where  the  bill  was  filed  at  the 


end  of  20  years,  less  two  days,  after 
the  death  of  the  wrongdoer. 
4  See  Leeds  «.  Amhurst,  2  Ph.  117. 

*  Borronghes  v.  Hayes,  Hay.  k.  Jo. 
697. 

•  Ck>artown  v.  Ward,  1  Sch.  &  L.  8  ; 
BHas  V.  Griffith,  8  Ch.  D.  621,  624, 
626. 

7  See  Vane  v.  Lord  Barnard,  2  Yem. 
738. 

«  See  Kowe  v.  Wood,  2  J.  &  W.  656, 
per  XjotA  Bldon. 
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in  digging  all  the  soil  of  a  field  for  bricks,  as  this  would  be,  in 
RemediM.  effect,  destroying  the  field.^  A  person,  who  commits  equitable 
waste,  is  subject  to  the  same  liability  to  pay  damages,  or  to 
account,  as  a  person  who  commits  legal  waste.'  The  decisions 
are  conflicting  as  to  the  manner  in  which,  where  a  tenant  for 
life  or  years  commits  equitable  waste,  the  severed  chattels,  or 
the  amount  to  be  accounted  for,  should  be  dealt  with.  Accord* 
ing  to  some  authorities,  the  severed  chattels,  or  the  amount  to 
be  accounted  for,  should  be  dealt  with  in  the  same  manner  as 
if  the  improper  working  had  been  legal  waste : '  but,  according 
to  others,  should,  in  all  cases,  strictly  follow  the  uses  of  the 
settlement ;  accumulations  being  made  until  the  death  of  the 
wrongdoer,  and  (in  the  event  of  his  being  succeeded  by  a  tenant 
for  life  or  years)  the  income  from  his  death  being  paid  to  such 
tenant  for  life  or  years.^  A  person,  who  commits  equitable  waste, 
Sut  of  Limi-  may  be  restrained  by  injunction.*  In  cases  of  equitable  waste 
the  Statute  of  Limitations  apparently  begins  to  run,  not  from 
the  time  of  the  severance,  but  irom  the  death  of  the  limited 
owner ; '  and,  according  to  decision,  does  not  operate  as  a  bar 
except  after  a  lapse  of  twelve  years.^ 


Sect.  8.— WORKINGS— REVERSIONER   OR   REMAINDERMAN. 

ReTenioner  or  Under  no  circumstances,  not  even  where  the  tenant  for  life 
or  years  has  no  right  to  work,*  is  the  ^reversioner  or  remainder- 
man entitled  to  do  so ;  either  to  the  prejudice  of  the  tenant  for 
life  or  years ;  •  or,  by  acting  in  collusion  with  the  latter,  to  the 
prejudice  of  a  subsequent  remainderman.^^    The  interest  of  the 


>  London  v,  Web,  1  P.  Wnis.  627. 

3  AntCf  p.  56. 

*  Ormond  v.  Kynnersley,  Bailer  v. 
Kpineraley,  7  L.  J.  (O.  8.)  Ch.  150  ; 
8  ib.  67  ;  S.  C.  6  Madd.  369  ;  2  S.  A: 
8.  16 ;  2  fili.  N.  S.  385  ;  Lushington 
V.  Boldero,  15  BeaT»  1. 

4  Lansdowne  v.  L.,  1  Madd.  140 ; 
Wellesley  r.  W.,  6  Sim.  603  :  and  see 
the  law  as  laid  down  by  Jessel,  M.  R., 
in  Honywood  v.  H.,  18  Eq.  311. 

*  London  v.  Web,  1  P.  Wme.  627. 


*  See  the  timber  case  of  Leeds  o. 
AmhuTBt,  14  Sim.  357 ;  2  Ph.  117. 

7  2b.,  37  &  38  Vict  c.  57.  But, 
aemble,  this  is  not  now  law  :  see 
ante,  pp.  62,  63. 

•  See  ante,  pp.  48,  61. 

"  See  Dickin  v.  Hamer,  1  Dr.  &  Sm. 
296  :  see  also  the  timber  case  of  Bishop 
V.  Bishop,  10  L.  J.  Ch.  302. 

'*  See  the  timber  cases  of  Evelin, 
2  Freem.  63 ;  Fleming  v.  Carlisle, 
1  L.  C.  786. 
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reversioner  or  remaiaderman  in  the  mines  and  quarries  is  the 
same  as  his  interest  in  the  other  parts  of  the  inheritance — a 
reversion  or  remainder,  strictly  so  called  ;  and  he  cannot  exercise 
his  rights  by  anticipation.  And  if  during  the  possession  of  a  Mode  of  deal- 
tenant  for  life  or  years  impeachable  of  waste,  minerals  are  ceeds. 
severed  from  the  inheritance  by  the  act  of  the  reversioner  or 
remainderman,  the  tenant  for  life  or  years  is  entitled  to  have 
the  proceeds  invested,  and  the  income  paid  to  him  during  his 
tenancy.^  So,  if  no  actual  assignment  has  been  made  to  a  lady 
for  her  dower,*  and  the  remainderman  works  new  mines  or 
qaai-ries  in  lands  in  respect  of  which  she  is  dowable  without  her 
consent,  although  she  is  not  entitled  to  any  interest  in  the 
corpus,  she  is  entitled,  prhnd  facie^  to  receive  one-third  of  * 
the  income  derivable  from  the  produce.'*  A  tenant  for  life  or  AcqnieHcence. 
years  may,  however,  by  acquiescing  in  the  exercise  of  his 
rights  by  anticipation  by  a  reversioner  or  remainderman,  dis- 
entitle himself  to  the  remedy  which  he  would  otherwise  have.* 
Where  on  an  Irish  tenancy  from  year  to  year  a  notice  to  quit  Irish  leaaes 
is  given  by  the  landlord  with  a  view  to  the  use  of  land  for 
turbary  ;  or  the  opening  or  working  of  any  coal,  ironstone,  lime- 
stone, or  other  mineral,  or  of  a  stone  quarry,  clay,  sand,  or 
gravel  pit,  or  the  construction  of  any  incidental  works  or  build- 
ings ;  or  the  obtaining  of  brick  earth,  gravel,  or  sand  ;  and  the 
notice  to  quit  so  states ;  it  is  no  objection  to  the  notice  that  it 
relates  to  part  only  of  the  holding.  But  the  tenant  is  entitled 
to  compensation,  and  to  a  proportionate  reduction  in  his  rent.^ 


Sfxt.  4.— workings— TKUSTEES. 

Trustees  have  no  r\ghi,  pi^iTnd  fnA^ie,  of  their  own  motion,  to  Trustees— 

Cow  V    \.  I't. 

work  mines  or  quarries.     However,  the  Con  v.  Act,  1881,*  con-  issi. 
tains  provisions  empowering  trustees,  in  certain  cases,  to  do  so. 
If  and   so  long  as  any  person,  who,  but  for  those  provisions, 

•  Sec  and  consider  Bisbop  v.  Bishop,       Kindersley,  V.  C.  :  see  also  the  timber 
10  L.  J.  Ch«  302  ;  Dickin*  v.  Hamcr,      cAse  of  Bishop  r.  Bishop,  v.  9. 

1  Dr.  k.  Sm.  2S4.  *  Sec  Dickin  v.  Hamer,  u,  x. 

-  Sec  post.  Chap.  XIII.,  d.  (a).  *  39  &  40  Vict.  c.  63.  s.  3. 

*  Sec  Dickin  v.  Ilamer,  w.  st.  29S,jffr  *  44  A:  4.5  Vict.  c.  41. 
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would  be  beneficially  entitled  to  tbe  possession  of  land,  is  an 
infant,  and  being  a  woman  is  also  unmarried,  the  trustees 
appointed  for  that  purpose  by  the  settlement  (if  any) ;  or,  if 
there  are  none  so  appointed,  the  persons  (if  any)  who  are  for 
the  time  being  trustees,  with  power  of  sale  of  the  settled  land 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of 
the  exercise  of  such  a  power  of  sale  ;  or,  if  there  are  none,  any 
persons  appointed  as  trustees  for  that  purpose  by  the  Court,  on 
the  application  of  a  guardian  or  next  friend  of  the  infant ;  may 
enter  into  and  continue  in  possession  of  the  land.  And  such 
trustees  may  continue  the  working  of  mines,  minerals,  and 
quarries,  which  have  usually  been  worked.  But,  unless  the 
infant  is  entitled  without  impeachment  of  waste,  they  cannot 
work  new  mines  or  quarries.  For,  where  the  infant  is  impeach- 
able for  waste,  they  are  not  entitled  to  commit  waste.  They 
may^pply  any  net  income  from  the  workings  for  the  mainten- 
ance, education,  or  benefit  of  the  infant,  or  they  may  pay  it  to 
the  parent  or  guardian  to  be  applied  for  the  same  purposes  ; 
and  the  residue  of  the  income  must  be  applied  according  to  the 
provisions  of  the  Act.^ 
Kxpreis  However,  in  all  proper  cases,  an  instrument  under  which 

mines  or  quarries  are  settled,  whether  it  be  a  strict  settlement, 
or  a  settlement  containing  a  trust  for  sale  and  a  power  to  post- 
pone it,  or  a  settlement  containing  a  power  of  sale,  should 
contain  express  powers  as  to  their  working  and  management. 
And  the  trustees  (if  any)  of  the  settlement  should  in  general 
be  made  the  donees  of  the  powers.  By  this  means  the  preference 
of  one  of  the  beneficiaries  to  another  will  be  best  avoided ;  the 
trustees  being  bound  to  act  birlj  to  both.'  Indeed,  during 
minorities  the  trustees  should  always  be  made  the  donees.' 
Where  trustees  are  made  the  donees  of  working  powers,  the 
property  in  the  machinery  and  stock  belonging  to  the  colliery 
in  question  should  be  vested  in  them ;  with  powers  to  repair 
and  replace  them,  and  on  trust  to  permit  them  to  be  used  in 
the  working,  and  with  power  to  sell  them.^ 

1  8b  42.  tmstees  to  cany  on  mining  opera- 

s  See  Wightwick  v.  Lord,  6  H.  L.  tions,  see  Day.  3,  pp.  1126  et  seg, 

Cas.  236;    Miller  v.    Miller,  13   £q.  '  For  the  form  of  a  power,  see  Dav.  3» 

267,  268  ;   Thursby  v.  Thursby,  19  ib,  p.  1082. 

395,  413.    For  the  form  of  a  power  to  *  For  the  form,  see  ib,  1132  et  $eg. 


powers. 
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Sect.  5.— USER. 

€L  jOrdinary  TeTianciea  in  Fee. 

The  owner  in  fee  simple  or  tail  of  lands  containing  mines  or  Containing 
quarries  has  an  absolute  right  to  use  them,  and  the  chamber  which  L**^iy7 
incloses  them,  and  the  space  or  shell  which  the  working  of  the 
minerals  creates,  and  the  subsoil  generally,  in  any  manner  he 
thinks  proper. 

And  where  the  owner  in  fee  simple  of  lands  grants  them,  Grant  in  fee 
excepting  the  underlying  mines,  he  has,  with  respect  to  those  ^^*"^ 
mines,  a  similar  right.      And  as,  by  excepting  the  mines,  he, 
ipso  facto,  excepts  the  chamber  which  incloses  them,^  he  has 
a  similar  right  with  respect  to  that  chamber,  and  with  respect 
to  the  space  or  shell  which  the  working  of  the  minerals  creates. 
The  containing  chamber  is   not  purely  and  solely  a  species 
of  property  which  can  only  be  made  profitable  by  the  removal 
of  the  inclosed  minerals ;  with  the  incidental  ^  rights  of  using 
all  proper  means  for  obtaining  them.^     It  is  a  species  of  pro- 
perty which  is  as  free  as  other  property  from  restrictions  as  to 
its  mode  of  user.*    The  grantor  may,  therefore,  use  the  space 
or   shell   created  by  bis    previous  working    of   the    inclosed 
minerals  as  a  thoroughfare  for  the  carriage  of  minerals  gotten 
ont  of  his  adjoining  land.^    And  if,  instead  of  previously  working 
the  inclosed  minerals,  and  then  utilising  the  space  or  shell  thereby 
created,  he  prefers  to  cut  a  passage  through  those  minerals  for 
the  express  purpose  of  using  it,  and  to  accordingly  use  it,  as  a 
thoroughfare  for  the  carriage  of  other  minerals,  he  is  entitled  to 
do  so.*    And  what  he  may  do  himself,  he  may,  by  the  grant  of 
wayleaves,  authorise  an  adjoining  owner,  or  any  number   of 

1  See  ante,  p.  10.  3  Ch.  D.  826,  835  :  see  also  Bowser  v. 

s  See  jNMf,  Chap.  XIV.,  Sect.  3,  a  (a).      Maclean,  2  De  G.  F.  ic  J,  420;  Bal- 


<  See  Hamilton  v.  Oraham,  L.  R.  2  lacorkish,  &c.  -Co.  v.  Harrison,  L.  R. 

8c.   Ic  D.   166,  per  Lords  Hatherley,  6  P.  C.  49, 62  ;  Ramsay  v.  Blair,  1  App. 

WestboTf,    and     Coloosay.         Lord  Cas.  701. 

Cbelmoford  inclined  to  the  opposite  *  See  Proud  v.  Bates,  34  L.  J.  Ch. 


pp.  171, 172, 176,  176.  411  ;  Hamilton  r.  Oraham,   L.  R,  2 

«  See  Proud  v.  Bates,  34  L.  J.  Ch.      8c.  k  D.  166, 176, 179,  180. 


406,  411  ;  Hamilton  r.  Graham,  L.  R.  <  See  ib. 

2  Sc.  4c  D.  166;  Eardley  v,  Granville, 


r  2 


68 


trSER   FOUNDED    ON    PROPERTY   OR  [cHAP.  III. 


Limits  of 
right. 


Other  modes 
of  seyerance. 


Ur&nt  or  eX' 
ception  of 
minerals. 


adjoiniDg  owners,  to  do.^  And  his  rights  in  respect  of  ventila- 
tion and  drainage  are,  of  course,  as  unlimited  as  his  rights  in 
respect  of  transport'  And  if  any  water  is  found  in  his  mines, 
or  percolates  into  them,  he  is,  as  owner  of  thq  mines,  entitled  to 
appropriate  such  water  and  use  it  in  any  way  he  pleases.'  In- 
asmuch, however,  as  an  exception  of  the  underlying  mines  is  not 
equivalent  to  an  exception  of  the  subsoil  generally,^  rights  of 
user  founded  upon  an  exception  of  underlying  mines  are  ex- 
clusively exercisable  within  that  portion  of  the  subsoil  which 
actually  consists  of  mines,  and  are  not  exercisable  within  the 
intervening  or  surrounding  soil  or  strata.^  Similar  principles 
apply  where  the  owner  of  land  grants  it  by  way  of  lease,  except- 
ing the  mines ;  or  where  he  grants  the  mines  in  fee  simple,  and 
excepts  the  surface ;  or  where  a  severance  in  fee  simple  is 
effected  by  an  Act  of  Parliament ;  or  where  the  subject-matter 
of  a  grant,  or  an  exception,  are  "veins,"  or  "seams,"  or 
"  quarries."  • 

Where,  however,  according  to  the  true  construction  of  the 
instrument  of  severance,  there  is  a  grant  or  exception  of  minerals 
only,  different  principles  apply.  In  no  such  case  does  the  con- 
taining chamber  form  any  part  of  the  grant  or  exception.  In 
no  such  case,  therefore,  is  the  mineral  owner  entitled  to  use 
the  minerals  for  the  purpose  of  carrying  through  them  the 
minerals  gotten  in  an  adjoining  mine,  or  for  the  purpose  of 
ventilating  or  draining  an  adjoining  mine.  And,  if  a  space  is 
created  by  the  partial  working  of  such  minerals,  he  can  only 
use  such  space  for  necessary  purposes  incident  to  the  work- 
ing of  the  remaining  minerals.  And  when  the  minerals  are 
worked  out,  his  right  to  use  the  shell,  which  remains,  ceases 
altogether.*^ 


^  See  Hamilton  v.  Graham,  L.  R. 
2  Sc.  &  D.  176. 

3  Bee  ib.  180. 

>  See  Acton  v.  Blandell,  12  M.  &  W. 
354 ;  Ballacorkish,  &c.  Go.  v.  Harri- 
son, L.  R.  5  P.  C.  62,  63.  See,  how- 
ever, Chasemore  v.  Richards,  2  H.  &  N. 
192,  per  Coleridge,  J. ;  7  H.  L.  Gas. 
385,  per  Lord  Wensleydale. 

*  See  ante,  p.  20. 

^  See  Bamsay  t^.  Blair,  1  A  pp.  Gas. 


704. 

*  See  antet  pp.  10, 11. 

7  See  and  consider  Bowser  v.  Mac- 
lean, 2  De  G.  F.  &  J.  416  ;  Proud  v. 
Bates,  34  L.  J.  Gh.  406  ;  Hamilton  v. 
Graham,  L.  R.  2  Sc.  &  D.  166 ;  Ballar 
corkish,  &c.  Go.  v.  Harrison,  ib.  5  P.  G. 
49 ;  Eardley  v.  Granville,  3  Gh.  D. 
826, 834,  835  ;  Ramsay  v.  BUir,  1  App. 
Gas.  701.     See  ante,  p.  18. 
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Proud  V.  BaJtea^  illustrates  the  principles  in  question.  There  Proud  v, 
a  lease  made  bj  the  lord  of  a  manor  of  waste  land  of  the  manor, 
then  recently  inclosed  by  the  lessee,  contained  an  exception  of 
mines  and  quarries,  with  full  power  to  win  and  work  the  same, 
with  free  wayleave  and  passage  to,  from,  and  along  the  same,  on 
foot  or  on  horseback,  and  with  all  manner  of  carriages.  A  way, 
available  for  the  carriage  of  minerals,  lay  exclusively  within  the 
excepted  mines.  It  was  not,  however,  sufficiently  high  to  admit 
of  a  horse  moving  his  head,  whilst  the  vehicle  to  which  he  was 
attached  was  being  backed.  Under  these  circumstances  the 
lessor  chipped  o£f  a  part  of  the  rock,  which  lay  above  the  ex- 
cepted mines ;  and  claimed  a  right  under  the  reserved  power  to 
carry  along  the  way  in  its  altered  state,  as  well  minerals  worked 
within  the  excepted  mines,  as  also  minerals  within  the  manor, 
although  not  under  the  demised  property.  It  was  contended, 
that  not  merely  could  this  claim  not  be  sustained  with  respect 
to  the  way  in  its  altered  state,  but  that  it  could  not  be  sustained 
with  respect  to  the  way  in  its  original  condition.  The  first 
contention  failed  for  reasons  which  will  be  stated  hereafter.^ 
The  second  also  failed  ;  the  Court  holding,  that  the  lord  had  an 
absolute  right  to  do  what  he  pleased  with  the  excepted  mines, 
and  had,  therefore,  a  right  to  carry  through  them  minerals 
from  wherever  gotten.  So  in  Hamilton  v.  Oraham?  There,  Hamilton  v. 
a  feu  charter  contained  an  exception  in  favour  of  the  Duke 
of  Hamilton  and  his  heirs  of  all  coal  and  limestone  within 
the  lands  granted,  with  full  working  powers.  The  duke  made 
a  passage  through  the  excepted  coal,  and  used  it  for  the  con- 
veyance of  other  coal  and  limestone,  to  which  he  had  a  similar 
right  under  adjoining  lands.  It  was  held,  that  this  was  a  proper 
user  of  the  passage.^ 

>  34  L.  J.  Ch.  406.  G.  F.  k  J.  420  ;  Ballacorkish,  &c.  Co. 

2  PoM,  Chap.  XVL,  Sect.  2,  h  (>).  r.Harrisoo,  L.  R.  5  P.  C.  49  ;  Ramsay 

»  L.  K.  2  8c.  k  D.  166.  v.  Blair,  1  App.  Cas.  701  ;  Eardley  v. 

*  See  also  Bowbct  v.  Maclean,  2  De  GranviUe,  3  Ch.  D.  826. 
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6.  Life  Tenancies  and  Leaseholds — Reversions  and 

Remainders. 

It  has  been  already  seen,  that  where  a  person  becomes  the 
tenant  for  life  or  years,  or  from  year  to  year,  or  even  the  tenant 
at  will,  of  lands,  he  becomes  entitled  to  the  right  of  possession  of 
the  subsoil  generally ;  ^  and  that  the  same  principle  applies  to  that 
particular  portion,  which  consists  of  mines  or  quarries ;  to  the 
chamber  which  incloses  those  mines  or  quarries ;  and  to  the  space 
or  vacuum  created  by  their  partial  or  total  working.'  It  follows, 
that,  during  the  duration  of  his  intei*est,  a  tenant  for  life  or 
years,  or  from  year  to  year,  or  at  will,  of  lands  has,  speaking 
generally,  as  absolute  a  right  to  use  as  he  thinks  proper  the 
mines  or  quarries  beneath  or  within  such  lands,  the  containing 
chamber,  the  space  or  vacuum  created  by  his  workings^  and  the 
subsoil  generally,  as  if  he  were  the  owner  in  fee  simple.' 

And  where  the  owner  of  land  grants  the  mines  or  quarries 
therein  by  way  of  lease,  and  excepts  the  surface,  the  lessee  must 
have  a  similar  right  with  respect  to  those  mines  or  quarries,  the 
containing  chamber,  and  the  space  or  vacuum  which  the  working 
of  the  minerals  creates.^  No  doubt  it  appears  to  have  been  stated 
in  two  cases  of  mining  leases,  that  the  lessee  did  not,  according 
as  he  worked  the  minerals,  acquire  any  interest  in  the  space  or 
vacuum  thereby  created.^  But  in  one  of  them^  it  was  probably 
intended  to  confine  the  dictum  to  a  proprietary  (as  compared 
with  a  possessory)  interest :  for  a  stranger,  who  was  using  the 
vacuum  as  an  aircourse,  was,  at  the  instance  of  the  lessee,  re- 
strained from  continuing  to  do  so.  Subject,  however,  to  this,  the 
dicta  in  question  cannot,  it  is  submitted,  be  supported.^     It  is 


>  See  ante,  p.  32. 

3  «ee  ante,  p.  33. 

3  See  Lewis  v,  Branthwaite,  2  B. 
k  Ad.  437  ;  Keyse  r.  Powell,  2  E.  &  B. 
144  ;  in  connexion  with  Eardley  v. 
Granville,  3  Ch.  D.  826.  . 

■*  See  and  consider  Milne  v.  Taylor, 
16  L.  T.  172.  The  lessee  of  an  ex- 
hausted mine  "  might  use  the  mine 
for  any  other  purpose  —  to  store 
goods  in,  for  instance,''  i*.,  per  Alder- 


son,  B. 

*  See  Powell  v,  Aikin,  4  K.  &  J. 
358,  per  Wood,  V.  C,  where  the  ope- 
rative words  (so  far  at  least  as  appears 
from  the  report),  were  **  mines,  veins, 
and  seams  of  coal ;"  Spoor  v.  Green, 
L.  B.  9  Kxch.  109,  per  Cleasby,  B., 
where  the  operative  words  were 
**  veins  or  seams  of  coal.*' 

•  Powell  V,  Aikin,  u,  s, 

7  See  and  consider  Jegon  v.  Vivian, 
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impossible  to  indicate  any  peculiarity  in  a  mining  or  quarrying 
lease  strictly  so  called,  which  should  in  the  above  respect 
distinguish  it  from  a  lease  of  land  which  happens  to  contain 
a  mine  or  quarry. 

6  Ch.  742,  750,  758 ;  pott^  Chap.  XI.,      should  pritf^d  facie  mean,  see  antey 
Sect  4.  As  to  what  the  operatiTe  words      pp.  9, 10, 11. 
in  Powell  v.  Aikln  and  Spoor  v.  Green 


C^HAPTER    IV. 

WORKINGS    AND     USER    FOUNDED     ON     PROPERTY    OR 
POSSESSION  -    MANORIAL    AND     CHURCH    LANDS- 
LANDS  SUBJECT  TO  MORTGAGE  OR  CONTRACT- 
LANDS  OF  RAILWAY  OR  HARBOUR  COMPANIES. 

Sect.    1.— WORKINGS— COPYHOLDS   AND  CUSTOMARY  FREEHOLDS. 

a.  Copyltolds. — Open  Mines  or  Quai^ries} 

CopyhoWer  A  COPYHOLDER  of  a  manor,  having  obtained  by  his  grant  a 

mfneror*"  ^'^^  grant  of  the  suhsoil  of  his  tenement,  with  all  the  mines  and 

qnarrieH.  quarries  therein  contained,^  may,  if  the  mines  or  quames  -were 

open  at  the  date  of  the  giant,  dig  them  and  take  the  profits/"* 

On  similar  grounds,  if  stones  fall  by  accident  on  a  copyholder's 

land,  after  it  has  become  such,  they  belong  to  the  copyholder.* 


h.  Cojyyholder — Xew  Mines  ai*  Qua7'ries} 

Limited  rights       A  copyholder  is  perhaps  entitled  to  open  and  work  new  mines 

neiTmrnea  or    «**  quarries  in  a  reasonable  degree  for  repairs  or  personal  use." 

quarries.  ^^^j  g^  copyholder  may,  it  is  said,  dig  for  marl :  but  he  ought  to 

lay  the  marl  upon  the  same  copyhold  land,  and  not  upon  any 

General  dis-      other  land.*     However,  the  lord  of  a  manor  having,  in  general, 

oth^'r  reT*  cts   ^^^  right  of  property  in  the  mines  and  quarries  in  the  copyhold 

—waste.  tenements,^  a  copyholder  cannot,  in  general,  primd  facie,  except 

under  the  above  circumstances,  open  or  work   mines  or  quarries 

therein,  which  were  unopened  at  the  date  of  his  grant.®     For, 


^  As  to  open  and  new  mines  or  quar-  *  Sec  and  consider  Heydon  v.  Smith, 

riet*.  see  fintr,  pp.  22  ef  fcq.  13  Co.  68  :  and  cf.  the  position  of    a 

2  Antt\  p.  34.  tenant  for  life  impeachable  of  waste, 

3  Sec  and  consider  IVarhy  r.  Somcr-  ante,  p.  61. 

SCI.  1  Str.  447,  4r»4  ;  Bourne  r.  Taylor,  fi  Pastor's  Ca««,  Winch,  8. 

10  East,  180.  202,  203.  ^  Anff,  p.  34. 

^  Deaixlcn  r.  Evaii^j.  .")  M.  &  W.  11.  ^  Winchester  v.  Knipht,  1  P.  Wms, 
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by  so  doing,  he  would  commit  an  act  of  waste.^  In  a  case 
where  large  masses  of  stone  had  fallen  from  time  to  time 
from  certain  overhanging  cliffs  upon  the  field  of  a  copyhold 
tenement,  and  had  thereby  become  partially  imbedded  in  the 
soil ;  but  there  was  no  evidence  to  show,  that  any  particular 
portion  of  them  had  fallen  since  the  copyholder  in  question 
became  such  ;  it  was,  on  similar  grounds,  held,  that  such  stones 
were  the  property  of  the  lord,  and  that  the  copyholder  could  not 
reniove  them  for  his  own  profit.^  However,  a  copyholder  may, 
for  the  sake  of  disencumbering  his  land,  remove  stones  therefrom, 
even  though  such  stones  be  not  very  small.^ 

The  remedy  of  forfeiture  is  open  to  the  lord  of  a  manor  whose  B«medieB  for 
copyhold  tenant  wrongfully  opens  mines  or  quarries  beneath  or  JIJ^kS^_ 
within  the  copyhold  tenement*    The  lord  may  also,  in  general,  forf«*»'«- 
as  having  the  right  of  property  therein,^  maintain  an  action  to  Action  to 
recover  the  minerals  improperly  worked  ;  •   or  he  may  recover  jj^li^^and 
damages  ;  or  he  may  have  an  account  J    And,  of  course,  the  death  »«»»»*• 
of  the  wrongdoer  does  not  destroy  the  remedy.®   However,  where 
the  lord  of  a  manor  stood  by  for  a  long  period,  and  allowed  copy- 
holders, without  objection  on  his  part,  to  open  and  work  mines, 
and  expend  a  large  sum  of  money  on  mining  operations,  he  was 
held  disentitled  to  an  account  prior  to  the  filing  of  his  bill.' 
Mining  operations  are  so  uncertain,  that  if  a  party,  who  may  be 
entitled  to  relief,  does  not  apply  for  it  promptly,  it  may  be 


406 ;  Bourne  v.  Taylor,  10  East,  189, 
196 ;  Rowe  r.  Brenton,  Cone.  313  ; 
I>earden  v.  Evans.  5  M.  &  W.  11  ; 
CoddoD  V.  Morley,  7  Ha.  202 ;  Bowser 
r.  Maclean,  2  De  G.  F.  jc  J.  419  ;  Sails- 
bury  r.  Gladstone,  9  H.  L.  C.  708  j 
Hcxt  V.  Gill,  7  Ch.  713 ;  Eardley  v. 
Granville,  3  Ch.  D.  826,  833. 

*  Eardley  v.  Granville, «. ».  The  dic- 
tum to  the  contrary  in  Rutland's  Case, 
I  Sid.  l.'>2,  cannot  be  supported. 

«  Dearden  r.  EvanR,  5  M.  &  W.  11. 
'  lb. 

*  Hanmer  r.  Chiince,  4  De  G.  J.  &  S. 
»K<6,  637  :  Eardley  r.  Granville,  3  Ch. 
l\  83,^  :  see  Tarrolt  r.  Palmer,  3  M.  & 
K.  63*J. 

*  Antf,^.  34. 


*  Trover  formerly  lay:  see  Winchester 
V.  Knight,  1  P.  Wms.  406  ;  Parrott  v. 
Palmer,  3  M.  &  E.  644  ;  Eardley  r. 
Granville,  «.  t.  833  :  cf.  Dearden  r. 
Evans,  5  M.  JcW.  11. 

7  See  Winchester  v.  Knight,  1  P. 
Wms.  406  ;  Parrott  v.  Palmer,  3  M.  ic 
K.  644 ;  Portland  v.  Hill,  2  Eq.  766. 
Trespass  formerly  lay :  or,  if  the  mine- 
rals had  been  sold,  an  action  for  money 
had  and  received.  An  account  would 
not,  however,  before  the  Judicature 
Acts,  have  lain,  unless  possession  by 
the  lord  had  been  shown  :  see  Parrott 
V.  Palmer.  3  M.  &  K.  645. 

»  See  Winchester  r.  Knight,  1  P. 
Wms.  407. 

^  8ee  Parrott  v.  Palmer, 3  M.  k  K. 643. 
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inequitable  to  give  it  to  him.^  The  lord  may  also,  in  general,  have 
an  injunction  to  restrain  the  future  wrongful  working.'  How- 
ever, upon  a  similar  principle  to  that  applied  in  the  case  of  an 
account,'  where  the  lord  has  stood  by  for  a  long  period,  and 
allowed  copyholders  to  expend  a  large  sum  on  mining  opera- 
tions, he  will  not  be  allowed  an  injunction,  but  will  be  left 
to  his  remedy  in  damages.^ 


c.  Lord — New  Minea  or  Qiuirriea^ 
General  dis-         The  possession  of  all  mines  and  quarries  in  the  copyhold 

ability  to  work  _.         .,  iii«iiji  ,  >      a 

new  mines  or    tenements  being  in  the  copyholders,*^  the  lord  has  not^  pnmd 

quarriefc         fade,  any  right  to  enter  upon  a  copyhold  tenement  in  order  to 

bore  for  or  work  any  new  mines  or  quames  therein.^    And,  as 

it  has  been  already  seen,^  that  the  copyholder  is,  primd  facie, 

under  a  similar  disability,  it  follows  that,  where  there  is  no 

custom  in  a  manor  to  regulate  the  rights  of  the  parties,  neither 

the  copyhulder  without  license  of  the  lord,  nor  the  lord  without 

license  of  his  copyholder  can  open  and  work   new  mines  or 

quarries  beneath  or  within  the  copyhold  tenement.* 

Remedies  for        A  copyholder  may,  in  general,  recover  damages  against  his 

workfnlls—      lord  for  wrongfully  entering  upon  the  copyhold,  and  working 

account  *"^    *^®  mines  or  quarries ;  ^°  or  he  may  have  an  account."     And 


>  See  Parrott  v.  Palmer,  8  M.  &  K. 

643. 

3  See  Parrott  v.  Palmer,  3  M.  &  K. 
632 ;  Cuddon  v,  Morley,  7  Ha.  207  ; 
Green.  Hoep.  v,  Blackett,  12  Jur.  151 ; 
Portland  v.  Hill,  2  Bq.  766  :  and  cf. 
Riohaids  v.  Noble,  3  Mer.  673,  over- 
ruling  Dench  v.  Bampton,  4  Ves.  700. 

*  See  ante,  p.  73. 

*  Parrott  v.  Palmer,  u.  ».  For  the 
form  of  the  acoount  and  injunction, 
see  Portland  «.  Hill,  Set  202. 

>  As  to  new  mines  or  quarries,  see 
antef  pp.  22  et  seq, 

*  Ante,  p.  34. 

7  See  Player  v.  Roberts,  Sir  W.  Jones, 
243 ;  Gilb.  on  Ten.  327  ;  Townley  v, 
Gibson,  2  T.  R.  707  ;  Grey  v.  Northum- 
berland, 13  Ves.  236, 17  td.  282;  Bourne 


V.  Taylor,  10  East,  189 ;  Rowe  v.  Bren- 
ton,  Gone.  313,  8  B.  &  G.  766  ;  White- 
church  V.  Holworthy,  4  M.  &  S.  340 ; 
Salisbury  v.  Gladstone,  9  H.  L.  C.  708 ; 
Portland  i;.  HiU,  2  £q.  780 ;  Hext  v. 
Gill,  7  Gh.  713  ;  Eardley  v.  Granville, 
3  Gh.  D.  832  ;  A..G.  v,  Tomline,  5  Ch. 
D.  760. 

•  u4i»to,p.  72. 

•  See  Winchester  c  Knight,  1  P. 
Wms.406;  Bourne  o.Tay lor, «.«.;  Rowe 
V.  Bienton,«. «. ;  Hilton  v,  Granville,  1 
Or.  &  Ph.  294  ;  Salisbury  v.  Gladstone, 
u.  8, ;  Aspden  v.  Seddon,  1  Sxch.  D. 
610. 

^^  Trespass  formerly  lay  :  see  Player 
V.  Roberts,  tt.  s. ;  Bourne  v.  Taylor, «.  #.  ; 
Eardley  v.  Granville,  3  Gh.  D.  833. 

"  A.-G.  V.  Tomline,  u,  s. 
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these  remedies  are  open  to  him,  although  he  may  be  only  a 
reversioner.^  It  has  been  decided,  that  the  measure  of  damages  Meason  of 
to  which  a  copyholder  is  entitled,  whose  lord  wrongfully  enters 
upon  the  copyhold,  and  works  and  gets  the  minerals  thereiu,  is 
the  gross  amount  produced  by  their  sale,  less  the  expenses  of 
the  working  and  of  the  saJe,  and  less  such  a  sum  by  way  of 
profit  as  would  have  induced  a  third  person  to  undertake  the 
working.^  But  the  decision  was  apparently  disapproved  of 
when  the  same  case  was  before  the  Court  of  Appeal ;  as  being 
too  favourable  to  the  copyholder.^  A  copyholder  may  also,  in  iDjnnction. 
general,  whether  he  is  entitled  in  possession  or  reversion,  have 
an  injunction  to  restrain  a  wrongful  working.^  Before,  however, 
an  interlocutory  injunction  will  be  granted,  where  the  working 
of  a  mine  has  been  actually  commenced,  the  copyholder  must 
show  clearly  that  the  lord  has  no  right  to  work.  Except  in  clear 
cases,  the  Court  is  reluctant  to  restrain  the  further  working  of  a 
mine,  the  working  of  which  has  been  actually  commenced ;  on 
account  of  the  serious  injury  and  inconvenience  which  may  be 
thereby  caused.^ 

d.  Customary  Freeholds, 

The  right  of  property  in  minee  or  quarries  lieneath  or  within  cuBtomaiy 
customary  freeholds  being  in  the  lord,  and  the  possession  being  ^'««*»o'**' 
in  the   tenant,*  precisely  the  same  rights  and  disabilities  exist 
with  respect  to  the  working  of  the  mines  and  quarries  as  exist 
with  respect  to  the  working  of  mines  and  quarries  in  copyhold 
tenemental 

1  A.-0.  V.  TomIine,5  Oh.  D.  76L  al«o  ante,  p.  62,  n.  \  and  other  cases 

*  See  I*.  760.  there  cited. 

^  Jb.l&  Ch.  D.  150,  153,  154.  •  Ante,  p.  35. 

*  Grey  T.  Northumberland,  13  Vee.  '  Bee  Winchester  v.  Knight,  1  P. 
236,  17  ib.  282  ;  A.-Q.  v.  Tomline,  5  Wms.  406  ;  Portland  v.  UiU,  2  Sq.  765, 
Ch.  D.  750.  777  :  see  as  to  copyholds,  ante,  pp.  72 

*  Grey  V.  Northumberland,  «.  #.:  sec  et  eeq. 
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Sect.  2.— WORKINGS— WASTES. 

Lord  has  The  lord  of  a  manor,  having  the  right  of  property  in  the 

to'J^ork  "*^  mines  and  quarries  beneath  or  within  the  waste  or  common 
of  the  manor,^  may,  primd  facie,  open  mines,  or  dig  brick  earth, 
gravel,  marl,  or  loam,  therein.'  And  he  may  work  or  dig  either 
for  his  own  use  or  for  the  purpose  of  sale.^  And  he  may,  it  would 
seem,  authorise  any  other  person,  not  being  a  lessee,  to  do  so.^ 
His  rights  in  these  respects  proceed  from  his  right  of  property 
in  the  soil,  and  are  independent  of  the  Statute  of  Merton.'  In- 
deed, they  are  outside  the  purview  of  the  statute ;  the  space 
But  must  produced  by  the  digging  not  being  inclosed.*  The  lord  cannot, 
common*^^**"*  however,  do  anything  destructive  of  common  rights.^  He  must, 
therefore,  pHnid  facie,  in  working  his  mines  or  quarries,  or 
digging  his  earth  or  gravel,  leave  sufficient  common  for  his  com- 
monei's.®  And  he  is  probably  liable,  if  his  commoners*  beasts, 
for  want  of  sufficient  fences,  Ml  into  pits  dug  by  him  in  the 
waste.'  But  the  fact,  that,  for  any  substantial  period,  there  has 
been  a  sufficiency  of  common,  is  primd  facie  evidence,  that  an 
actaal  sufficiency  has  been  left.^°  And,  in  every  case,  the  onus 
lies  on  the  commoners  to  show,  that  the  lord  is  availing  himself 
unduly  of  his  rights.^^ 


'  AfUe^  p.  36. 

^  See  Fllewood  v.  Palmer,  5  Vin.  Abr. 
p.  8,  §  33  i  Moselv,  172 ;  Place  v. 
Jackson,  4  D.  &  Bj.  318;  Hall  v. 
Byron,  4  Ch.  D.  667, 675  j  Bobinson  v. 
Duleep  Singh,  11  Ch.  D.  798,815,830, 
831.  The  dicta  to  the  contraiy  in 
Bullen  and  Shccne's  Case,  Godb.  343  ; 
iieo.  V.  Cot  her,  Sid.  106  ;  and  Buccleuch 
V.  Wakefield,  L.  B.  4  H.  L.  410  ;  cannot 
be  supported. 

»  Hall  V.  Byron,  «.  *.  680. 

*  Laficelles  v.  Onslow,  2  Q.  B.  D. 
433,  450. 

*  20  H.  3,  c.  4  :  see  Hall  v,  Byron, 
«.  ».  676  ;  Robinson  v.  Duleep  Singh, 
U.S.  831. 

*  Robinnoii  t'.  Duleep  Singh,  ?/.  *.  831. 
7  Soc  3  OuibC,  85. 

•*  Sec  FilewofKl   r.  Paluicr.  Motelv. 


172;  Melm.  MSS.  E.  53  Line.  Inn 
Library,  **  The  lord  is  absolutely  entitled 
to  the  mine,  provided  he  leaves  suffi- 
cient common."  See  also  Arlett  v.  Ellis, 
7  B.  &  C.  346  ;  Wakefield  v.  Buccleuch, 
4  £q.  613  ;  Buccleuch  v.  Wakefield, 
L.  R.  4  H.  L.  407  ;  HaU  v.  Byron,  v.  s. ; 
Lascelles  v.  Onslow,  u,  g.,  449;  Bobin- 
son V.  Duleep  Singh, ».«.,  830,  831. 

*  See  Bullen  and  Sheene^s  Case, «. «. ; 
Robinson  v.  Duleep  Singh,  11  Ch.  D. 
831,832. 

*^  See  Robinson  v.  Duleep  Singh,  1 1 
Ch.  D.  830. 

"  Hall  V.  Byron,  4  Ch.  D.  667,  680, 
per  Hall,  V.  C.  The  onus  would  be 
upon  the  lord,  if  the  act  complained 
of  were  ajiproveniont  by  him :  see  post  ^ 
Chap.  VII.,  Part  B.,  Sect.  2,  a. 
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An  injunction  Mrill  issue,  where  the  lord  wrongfully  claims  Injunction 
the  right,  although  he  denies  any  present  intention,  to  do  the  jJi^^ngful. 
act  complained  of.^     The  County  Court  has  jurisdiction  to  grant 
an  injunction,  subject  to  an  appeal  by  any  person  aggrieved  to 
the  High  Court ;  but  the  jurisdiction  does  not  abridge  or  inter- 
fere with  other  existing  remedies.^ 


Sect.  3.— workings-church  LANDS. 

a.  Bishop — Dean  and  Chapter — Prebendary. 

Independently  of  the  Act  23  &  24  Vict.  c.  124,  the  rights  of  ^i»^mW  w 
an  archbishop  or  bishop  in  respect  of  mines  or  quarries  beneath 
or  within  the  ancient  lands  of  his  see  are  these : — He  may  dig 
stones  for  the  purpose  of  reparation ; '  or  he  may  sell  the  stones, 
provided  he  applies  the  money  in  repairs.^  And  he  may  work 
mines  or  quarries  lawfully  open  at  the  time  when  his  title  com- 
menced, and  apply  the  produce  to  his  own  use.^  But  he  cannot 
open  or  work  new  mines  or  quarries.*  However,  the  above 
rights  can  hardly  be  exercised  at  the  present  day.  For  the  Act 
23  &  24  Yict  c.  124,  provided,  that,  on  every  avoidance  of  the 
see  of  any  archbishop  or  bishop  in  England  after  the  passing  of 
the  Act,  the  lands  of  the  see  (with  certain  exceptions)  should 
vest  absolutely  in  the  Eccl.  Comms. ;  ^  and  that,  as  soon  as  pos- 
sible thereafter,  lands  sufficient  to  secure  the  statutory  income 


>  Hall  V.  Byron,  4  Ch.  D.  679,  680. 
For  the  form  of  sach  injunction,  and 
of  a  decree  quieting  the  title  of  com- 
moners to  rights  of  common,  see  ib. 
6S0,  6S1.  See  alao  Comm&  of  Sewers 
«.  GlasBe,  19  Eq.  134,  165 ;  Set.  216. 

217. 

'  39  &  40  Vict.  c.  56,  s.  30. 

'  See  the  timber  cases  of  Stockman 
«.  Whither,  1  BoU.  Bep.  86;  Sails-. 
boTf^s  Case,  Godb.  259;  Jefferson  v. 
Durham,  1  Bos.  k.  P.  132  ;  Herring  v, 
St.  Faal's,  3  Swanst.  509. 

*  His  right  in  this  respect  most  be 
the  same  as  that  of  a  parson,  as  to 
which  see  jMff,  p.  79. 


^  His  right  in  this  respect  cannot 
be  less  than  that  of  a  parson,  as  to 
which  see  post^  p.  79. 

*  Knight  V.  Moselj,  Amb.  176.  See 
also  the  timber  cases  of  Bishop  of 
Durham,  35  Ed.  1,  Rot.  Pari.,  vol.  i., 
p.  198,  no.  46  (cited  in  Liford's  Case, 
11  Co.  49  a  ;  and  in  Jefferson  v.  Dur- 
ham, 1  Bos.  k  P.  109) ;  Stockman  v. 
Whither, «.  #.  ;  Salisbury's  Case,  u.  «. ; 
Bradley  v,  Stratchy,  Bam.  399,  400  ; 
Herring  v.  St.  Paul's,  u,  s.  As  to  open 
and  new  mines  or  quarries,  see  ante^ 
pp.  22  et  ieq, 

7  8.  2. 
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Dean  and 
Chapter. 


should  be  assigned  as  an  endowment  to  such  archbishop  or 
bishop  ;  ^  and  that,  on  the  request  of  any  archbishop  or  bishop, 
a  like  arrangement  might  be  made  before  an  avoidance.'  And, 
with  respect  to  the  lands  so  assigned  as  an  endowment,  certain 
powers  were  created,  which  did  not,  except  through  the  medium 
Deprivation—  of  the  grant  of  a  lease,'  include  powers  of  working.     If  an 

prohibition  or  .  ,  .  . 

injunction.  archbishop  or  bishop  improperly  works  mines  or  quarries,  he 
may  be  deprived  of  his  see  :  *  and  a  prohibition  or  injunction  may 
be  obtained  against  him  by  the  Metropolitan,  or  an  injunction 
on  an  information  by  the  Attorney-General* 

Where  lands  are  vested  in  a  Dean  and  Chapter  the  fee  simple 
belongs  in  strictness  to  the  Dean  and  Chapter ;  and,  at  common 
law,  they  had  a  complete  power  to  work  all  mines  and  quarries 
beneath  and  within  such  lands,  and  to  apply  the  produce  to  their 
own  personal  benefit*  However,  since  the  passing  of  the  Acts 
known  as  the  Restraining  Acts^  it  has  always  been  held,  that  a 
Dean  and  Chapter  cannot  dig  stones  in  their  lands  ;  or  sell  the 
stones  except  for  repairs,  or  for  the  purpose  of  applying  the 
money  in  repairs.^  The  inheritance  is  the  inheritance  of  the 
Church,  and  the  Dean  and  Chapter  have  no  power  to  divide  it 
amongst  themselves.®  And  by  the  Act  31  &  32  Vict.  c.  114, 
provisions  are  made  for  vesting,  with  the  consent  in  writing  of  any 
Dean  and  Chapter  in  England  under  their  common  seal,  and  of 
the  visitor  of  such  Dean  and  Chapter,  the  estates  of  such  Dean 
and  Chapter,  in  the  Ecclesiastical  Commissioners  for  such  con- 
sideration and  on  such  terms  as  the  Commissioners  think  reason- 
able ;  and  for  assigning  sufficient  lands  to  such  Dean  and  Chapter 


1  8.3. 

a  8.  4. 

>  8.  8.    See  pott.  Chap.  VIII ,  Sect. 

6,  d.  (a). 

<  Phil.  Bed,  Law,  1613,  citing 
Bagg's  Case,  11  Co.  98  b.  See  Liford^s 
Case,  ift.,  49  b. ;  Salisbury's  Case,  Godb. 
269;  Jefferson  v,  Darham,  1  Bos.  & 
P.  122;  Herring  r.  St.  Paul's,  3 
Swanat.  610;  Boss  v.  Adcock,  L.  R. 
3  C.  P.  664. 

»  Bradley  r.  Stratchy,  Barn.  399, 
400  ;  Jefferson  v.  Durham,  «.  «.  131  ; 
Wither  «.   Winchester,   3  Mer.  427; 


Winchester    v,    Wolgar,    8    Swanst 
493  n. 

•  See  Marlborough  v.  St  John,  6  De 
O.  &  Sm.  179, 180. 

'  13  Bliz.  c  10  ;  13  Ells.  c.  20  ;  14 
Eliz.  c.  11  ;  14  Elis.  c  14. 

•  Ross  V,  Adcock,  L.  R.  3  C.  P.  664. 
See  the  timber  cases  of  Wither  r. 
Winchester,  3  Mer.  421,  427  ;  Herring 
V,  St.  Paul's,  3  Swanst.  492,  510,  615 ; 
Marlborough  v.  St.  John,  6  De  G.  & 
Sm.  179,  180. 

»  Herring  v,  St.  Paul's,  u,  #.  609,  per 
Sir  T.  Plumer. 
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as  an  endowment,  in  lieu  of  any  annual  sum  payable  to  tbem 
by  the  Commissioners.^ 

A  prebendary  is  punisliable  for  waste.^  In  the  Act  31  &  32  Prebendary. 
Vict.  c.  114,  provisions,  similar  to  those  with  respect  to  the  estates 
of  Deans  and  Chapters,  are  contained  with  respect  to  estates  of 
deaneries,  canonries,  prebends,  and  archdeaconries  in  England.^ 
If  a  prebendary  improperly  works  mines  or  quarries,  a  pro-  Prohibition  or 
hibition  or  injunction  may  be  obtained  against  him  by  the 
patron.* 


injunction. 


6.  Parson — Open  Mines  or  Quarries} 
A  parson'  may  work  open  mines  or  quarries,  and  apply  the  Paraon  may 

,  ^      ,  .  -  work  open 

produce  to  his  own  use/  mines  or 


qnames. 


c.  Parson — New  Mimes  or  Quarri^.* 


A  parson  may  dig  stones  in  his  glebe  lands  for  the  purpose  Umited  rights 

as  resvocts 

of  repairs.^  Or  he  may  sell  the  stones  for  the  purpose  of  applying  new  mines  or 
the  money  in  repairs  actually  about  to  be  done,  if  the  stones  ^""^®"' 
themselves  cannot  be  conveniently  used  for  that  purpose.'    But 
he  cannot  be  allowed  to  work  to  an  unlimited  extent  to  provide  a 
general  repairing  fund.^^  And,  except  for  repairs,  a  parson  cannot,  General  dis- 
prim4/aci«,  of  hisown  will,  open  and  work  new  mines  or  quames.*^  other  respects. 


>  See  8B.  3,  6. 

'  See  the  timber  cases  of  Bradley  v. 
Stnlchy,  Bam.  399 ;  Acland  v.  Atwell, 
2  BoUe*8  Abr.  813 ;  3  Swanst.  499  n. 

'  See  8.  13. 

*  Bradley  v,  Stratchy,  u.  $, ;  Acland 
V.  AtweU,  K. «. 

*  As  to  open  and  new  mines  or 
qnaniea,  see  ante,  pp.  22  et  seq. 

*  Where  glebe  lands  are  vested  in  a 
parson  or  Ticar,  the  inheritance  is  in 
abeyance.  It  ia  not,  for  instance,  in 
the  ptttitm,  or  in  the  patron  and  ordi- 
nary :  see  Co.  litt.  340  a ;  Hoskina 
9.  Featherston,  2  B.  C.  C.  552  ;  Hunt- 
ley V.  Rnieell,  13  Q.  B.  588.  Nor  is  it 
in  the  parson  or  vicar :  Marlborough 
«t  St.  John,  5  De  0.  &  S.  179. 

7  Knight  V.  Mofiely,  Amb.  176 ; 
Huntley  v.  BuweU,  13  Q.  B.  572,  591  ; 


Marlborough  v.  St.  John,  u.  s, ;  Bartlett 
V.  Phillips,  4  De  O.  &  J.  414  ;  Roes  v, 
Adcock,  L.  R.  3  C.  P.  665. 

»  Knight  V,  Mosely,  Amb.  176.  See 
also  the  timber  cases  of  Strachy  v. 
Francis,  2  Atk.  217;  Marlborough 
V,  St.  John,  5  De  G.  &  Sm.  178 ; 
Sowerby  v.  Fryer,  8  Eq.  417,  422. 

>  lb.  See  also  the  timber  case  of 
Wither  r.  Winchester,  3  Mer.  427, 428. 

^  Marlborough  v,  St.  John, ».  #.  178, 
181 ;  Sowerby  v.  Fryer,  u,  s.  422. 

"  Knight  V,  Mosely,  Amb.  176 ; 
Marlborough  v.  St.  John,  5  De  O.  & 
8m.  179 ;  Bartlett  v.  Phillips,  4  De  G. 
&  J.  414 ;  Holden  v.  Weekes,  1  J.  & 
H.  278 ;  Ross  v.  Adcock,  L.  B.  3  C.  P. 
664.  See  also  the  timber  cases  of 
Liford's  Case,  11  Co.  49  a ;  Saccar's 
Case,  Moore,  917  *,  Bradley  v,  Stratchy, 
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Remedies  for 
wrongful 
workini^B — 
action  to 
recover — 
account  and 
damages. 


His  position  is  that  of  a  tenant  for  life  impeachable  of  waste.^ 
And  it  is  clear,  that  the  consent  of  the  patron  alone  will  not 
enable  him  to  do  80.^  And,  although  he  had,  at  common  law, 
with  the  consent  of  the  patron  and  the  ordinary ;  ^  or  (if  there 
were  both  a  patron  paramount  and  an  immediate  patron),  with 
the  consent  of  the  patron  paramount,  the  immediate  patron, 
and  the  ordinary  ;  ^  an  unlimited  power  of  alienating  the  glebe 
lands,  and,  d  foHioin,  an  unlimited  power  of  opening  new  mines 
and  quarries  ;  it  is,  since  the  passing  of  the  Restraining  Acts,^ 
doubtful  whether,  even  with  the  consent  of  his  patron  or 
patrons,  and  ordinary,  he  can  open  new  mines  or  quarries.^ 
If  it  be  the  law,  that,  a  parson  may,  with  the  consent  of  the 
patron  or  patrons  and  the  ordinary,  open  and  work  new  mines 
or  quanies,  or  authorise  another  person  so  to  do,  such  consent 
must  be  shown  to  have  been  obtained,  and  will  not  easily  be 
presumed.''  If  it  be  the  law,  that  a  parson  may  not,  even  with 
the  consent  of  the  patron  or  patrons  and  the  ordinaiy,  open  and 
work  new  mines  or  quarries,  the  difficulty  cannot,  it  is  submitted, 
be  overcome  by  obtaining  the  sanction  of  the  Court;  theCourt  not 
having,  it  is  submitted,  any  authority  to  give  such  sanction.^ 

The  patron  may  maintain  an  action  to  recover  minerals  im- 
properly worked  by  a  parson  or  vicar.'     And  the  better  opinion 


Bam.  399 ;  nom.  Strachey  v.  Francis, 
2  Atk.  217  ;  Acland  r.  Atwell,  2 
Rolle's  Abr.  813  ;  3  Swanst  499  n.  ; 
Sowerby  v.  Fryer,  8  Eq.  417.  The 
dictnm  to  the  contrary  in  Rutland's 
Case,  1  Lev.  107  ;  1  Sid.  162.  1  Keb. 
567 ;  proceeding  on  the  alleged  ground, 
that,  if  a  parson  were  restrained  fjom 
digging  new  mines  in  his  glebe,  no 
mines  in  any  glebe  could  be  opened ; 
is  unsustainable. 

1  See  Marlborough  v.  Bt.  John,  6  De 
G.  k  Sm.  178.    tiSee  antey  p.  51. 

3  Holden  v,  Weekes,  1  J.  jc  H.  283, 
284,  285. 

'  Ih.,  284.  See  also  the  timber  case 
of  Marlborough  v.  St.  John,  u,  s,  179. 

*  Doe  V.  CoUinge,  7  C.  B.  939. 

*  AntSf  p.  78. 

*  See  Holden  v,  Weekes,  v.  s.  :  see 
MuUiner,  v.  Mid.  R.  C,  11  Ch.  D.  623. 

7  See  Bartlett  v.  Phillips,  4  De  G.  k 


J.  414. 

*  The  power  to  sanction  the  cutting 
of  particular  clumps  of  timber  in  a  due 
course  of  management  (Marlborough 
V.  St  John, «.  s,  179)  does  not,  it  is  sub- 
mitted, furnish  any  analogy  upon  this 
point.  No  doubt,  in  Holden  v.  Weekes 
(«.  s,  284),  V.  C.  Wood  seems  to  have 
thought,  that  the  principle  applicable 
to  timber  might  apply  to  mines  :  but 
he  abstained  from  applying  it,  and 
directed  an  inquiry  to  ascertain  what 
steps  were  necessary  to  obtain  the 
proper  sanction  :  see  the  decree,  287. 
See  and  consider  7fe  Smith,  10  Ch,  85, 
anfef  p.  43,  n.  *,  p.  44.  Powers  to  sell 
and  lease  may  be  exercised  under 
various  statutory  provisions :  see  post. 
Chap.  VIL,  Part  A.,  Sect.  7,  r. ;  Chap. 
VI II.,  Sect.  5,  d.  (/3). 

*  Trover  fonnerly  lay  :  see  the  tim- 
ber case  of  Sowerby  r.  Fryer,  8  Eq.  423, 
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seems  to  be,  that  he  may,  if  the  severed  chattels  have  been 
sold,  have  an  action  for  an  account,^  or  for  damages.  The 
minerals,  if  unsold,  will  be  directed  to  be  sold,  and  the  proceeds 
invested  for  the  benefit  of  the  advowson.^  And,  assuming  the 
correctness  of  the  above  opinion,  if  the  minerals  have  been 
already  sold,  the  amount,  for  which  the  wrongdoer  is  bound  in 
respect  of  them  to  account,*  will  be  similarly  invested.*  It  is 
presumed,  however,  that  the  wrongdoer  would  not  be  allowed 
to  receive  the  incoma^  An  action  for  dilapidations  will  not  Dilapidation!. 
lie  against  the  estate  of  a  parson  or  vicar  at  the  suit  of  his 
successor,  in  respect  of  gravel  dug,  or  minerals  worked  in  the 
glebe.*  For  (1)  the  successor  is  not  injured  :  as  he  could  not 
have  worked,  even  if  the  previous  working  had  not  taken  place. 
And  (2)  an  action  for  dilapidations  lies  not  merely  for  volun- 
tary but  for  permissive  waste  ;  and  each  incumbent  is  liable  for 
the  waste  of  his  predecessor.  If,  therefore,  such  an  action  lay  in 
respect  of  minerals,  the  estate  of  an  incumbent  would  be  liable, 
not  merely  in  respect  of  minerals  raised  in  his  time,  without 
his  permission  or  knowledge,  from  mines  extending,  without 
his  knowledge,  under  the .  glebe ;  but  it  would  also  be  liable 
in  respect  of  minerals  so  raised  by  any  number  of  his  prede- 
cessors. And  in  such  an  action  the  Statute  of  Limitations 
would  afford  imperfect  protection ;  the  waste  being  permissive 
and  continuing  J     If  a  parson  or  vicar  improperly  works,  the  Injunction  or 

1  .    .         ^.  1  •!  'x'         ^  X     •      >i      prohibition. 

patron  may  have  an  mjunction  or  a  prohibition  to  restrain  the 
future  working.®     The  patron  is,  in  general,  the  only  proper 


»  Sowerby  v.  Fryer,  8  Kq.  423,  per 
James,  V.  C.  See  also  Bartlett  v. 
PhUlips,  4  De  a.  &  J.  414.  The  law 
was  laid  down  the  other  way  by  Ix>rd 
Hardwicke  in  Knight  v.  Moeely,  Amb. 
176 ;  and  was  acqniesced  in  by  Wood, 
V.  C.  in  Holden  o.  Weekes,  1  J.  &  H. 
278,  286  :  bnt,  as  James,  V.  C.  obserred 
in  Sowerby  v.  Fryer, «.  #.,  it  is  not  easy 
to  understand  npon  what  grounds.  Cf  . 
Boas  9.  Adcock,  L.  B.  3  C.  P.  666.  For 
the  form  of  the  acooant  which  will  be 
directed,  aee  Holdenv.  Weekes,  u, «.  287. 

'  See  Sowerby  v.  Fryer,  «.  *. 

*  See/wsl,  Chap.  XX J  L,  Sect.  2,  e, 

«  See   Bartlett   v.    Phillips,  u,  m.  ; 


Holden  v.  Weekes, «.  «.,  286,  287.    See 
however,  Ross  v.  Adcock,  u,  ». 

•  For  the  fonn  of  the  declaration 
which  in  such  a  case  will  be  made,  see 
Holden  v.  Weekes,  u,  i.,  287. 

*  Boss  v.  Adcock, «.#.,  665, 669  ^#^.; 
OTerroling  the  law  supposed  to  have 
been  laid  down  in  Huntley  v,  Bussell, 
13  Q.  B.  572. 

'  Boss  V.  Adcock, «.  #.,  664, 665,  670. 

"  Knight  V.  Mosely,  Amb.  176; 
Bradley  v.  Stratchy,  Bam.  399  ;  nom. 
Strachy  v.  Francis,  2  Atk.  217 ;  Hoskins 
V.  Featherston,  2  B.  C.  C.  552 ;  Holden 
V.  Weekes,  1  J.  &  H.  278,  285  ;  Boss  v. 
Adcock,  L.  B.  3  C.  P.  664  :   see  also 
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person  to  take  proceedings  against  a  parson  or  vicar.^  If,  how- 
ever, the  patron  colludes  with  the  parson  or  vicar  in  committing 
waste,  the  ordinary  may  have  an  injunction.^  Indeed  it 
has  been  said,  that  not  only  the  patron  or  ordinary  but  the 
Metropolitan  or  even  the  Crown  may,  in  case  of  need,  interfere 
to  prevent  waste  by  a  parson.'  And  an  injunction  may  be  had 
at  the  suit  of  the  patron  against  the  widow  of  a  parson  during 
a  vacancy.^  A  parson  or  vicar  who  improperly  works  may  also 
be  punished  in  the  Ecclesiastical  Court  by  deprivation.^ 


Sect.  4.— WORKINGS— LANDS  SUBJECT  TO  MORTGAGE. 

a.  Mortgagor, 

Mortgagor  Where  mines  or  quarries  are  the  subject  of  a  mortgage,  the 

mSeffl  security  niortgagor,  if  in  possession,  may  work  them  ;  unless  the  security 
prejadiced.      would  be  thereby  made  insuflScient  or  scanty ;  •  in  which  event, 
the  mortgagee  may  have  an  injunction  to  restrain  him.^ 


Mortgage* 
may  work 
open  mines  or 
qaarries. 


6.  Mortgagee — Open  Mines  or  Qnarrnes,  ® 

The  mortgagee  in  possession  of  mines  or  quarries  open  at 
the  time  he  entered  may,  if  he  pleases,  continue  the  working 
of  them.*  And  if  they  are  open  when  he  entered,  it  is  im- 
material whether  the  opening  took  place  before  or  after  the 
date  of  his  mortgage.  An  opening  of  a  mine  or  quarry  by 
a  person  who  is  still  in  actual  possession,  although  after  he  has 
executed  a  mortgage,  will  enure  for  the  benefit  of  the  mort- 
gagee.^®   And,  of  course,  a  working  under  a  lease  granted  by 


SaUsbury's  Case,  Godb.  259;  Marl- 
borough V,  St.  John,  5  De  G.  &  Sm. 
174  ;  Sowerby  v.  Fryer,  8  Eq.  417, 423. 

1  Holden  v.  Weekes,  IJ.  &  H.  278, 
286  :  see  also  Wither  v.  Winchester,  3 
Mer.  427. 

'  Holden  v.  Weekes,  «.  *. 

>  Boss  V.  Adcock,  L.  R.  3  C.  P.  6,69. 

4  Hofikins  v.  Featherston,  2  B.  C.  C. 
562. 

»  Ross  V.  Adcock,  w.  *.,  664  :  see  also 
Salisbnry's  Case,  Godb.  269. 

•  See  the  timber  cases  of  Usbome  v. 


Usbome,  1  Dick.  76  ;  Farrant  v.  Level, 
3  Atk.  723  ;  Humphreys  v.  Harrison,  i 
J.  &  W.  681 ;  Hippesley  v.  Spencer,  6 
Madd.  422 ;  King  v.  Smith,  2  Ha.  239  ; 
Simmins  v.  Shirley,  6  Ch.  D.  175. 

'  lb.  For  the  form  of  an  interim 
order,  which  in  such  case  will  be  nuule, 
see  Lloyd  v.  Lloyd  Co.,  Set.  189. 

"  As  to  open  mines  or  qnanies,  see 
antSf  pp.  22  et  $eq. 

>  See  Elias  v.  Snowdon,  &c.,  Co.,  4 
App.  Cas.  454,  460. 
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the  mortgagor  will,  for  this  purpose,  be  the  same  as  a  working 

hy  the  mortgagor  himself.^     Indeed,  a  mortgagee  in  possession  In  general 

r*  •  xx-Lx'i-xj  J.     '     must  do  so. 

of  mmes  or  quarries  open  at  the  time  he  entered  must,  in 
ordinary  cases,  in  order  to  prevent  loss  to  the  property,  con- 
tinue the  working  of  them.^ 

A  mortgagee  in  possession  of  open  mines  or  quarries  cannot.  But  he  may 
however,  be  compelled  by  his  mortgagor  to  advance  more  money  /^igf7pecu- 
in  working  them  than  a  prudent  owner  would  do ;  no  matter  how  ^**®- 
probable  it  may  be,  that  they  would  be  improved  by  a  large  ex- 
penditure.' For  he  is  not,  primd  facie,  in  the  same  position  as 
an  absolute  owner.  If  he  were  an  absolute  owner,  he  might 
speculate  as  much  as  he  pleased.  He  would,  no  doubt,  have  to 
hear  the  loss,  if  he  were  unfortunate ;  but  he  would,  on  the  other 
hand,  reap  all  the  advantages,  if  he  were  successful.  But  if  a  mort- 
gagee of  a  mine  or  quarry  makes  a  profit  by  working  it,  that  profit 
must,  primd  facie,  go  towards  discharging  his  'mortgage  debt ; 
whereas,  if  he  incurs  a  loss,  he  must,  primd  fade,  bear  that  loss 
himself.*  Of  course,  however,  the  primd  facie  position  of  a  mort- 
gagee may  be  controlled  by  express  agreement.  Thus,  where  a 
mortgage  deed  gave  the  mortgagees  power,  in  case  of  default  in 
payment,  to  enter  into  possession  and  work  ;  and  provided,  that 
the  mortgagors  should  repay  to  them  all  costs  and  expenses, 
and  all  further  advances,  and  interest  at  £5  per  cent. ;  and  the 
mortgagees  entered  into  possession,  worked  the  mines,  and  ex- 
pended £60,000  on  the  works  ;  it  was,  on  a  bill  for  redemption 
by  the  mortgagors,  held  that  the  mortgagees  were  entitled  to 
be  allowed  the  £60,000,  and  also  interest  thereon  at  £5  per 
cent.* 

A  mortgagor  of  mines  or  quarries  may  sometimes,  having  Receiver  and 
regard  to  the  fact  that  the  mortgagee  in  possession  is  their  legal  "*°*^*  • 
owner,  obtain  an  order  for  a  receiver  and  manager  against  him. 
The   Court   will   not,  however,  appoint  a  receiver  against  a 
mortgagee  in  possession,  who  alleges  that  he  is  still  unpaid, 
unless  some  particular  and  specified  kind  of  mismanagement  is 


»  Jb,  *  See  ib. 

»  See  Rowe  v.  Wood,  2  J.  &  W.  555,  *  Norton  v.  Cooper,  26  Ia  J.  Ch.  121 : 

&56.  8.  c.  5  De  G.  M.  &  G.  72S. 
>  i*. 
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JaBt>  allow- 
ances. 


proved  against  faim.^  And  the  mere  fact  of  a  mortgagee  in 
possession  not  making  a  large  expenditure  upon  the  works 
will  not  be  considered  an  act  of  mismanagement  on  his  part ;  no 
matter  how  probable  it  may  be  that  the  works  may  be  benefited 
by  a  large  expenditure.'  In  taking  the  accounts  under  a  decree 
in  a  redemption  action  against  a  mortgagee  in  possession^of  mines 
or  quarries,  the  mortgagee  is,  under  the  head  of  "just  allow- 
ances/* entitled  to  be  recouped  all  moneys  which  he  has  ex- 
pended upon  necessary  repairs.  But  to  entitle  him  in  respect  of 
permanent  improvements,  or  substantial  repairs,  he  must  make 
out  a  case  for  them  at  the  trial.' 


Mortgagee 
not  bound  to 
work  new 
mines  or 
qnarrioB. 

Nor  entitled 
to  do  BO  an- 
lees  Becnrity 
insnfficient. 


Remedies  for 

wrongful 

workings. 


c.  Mortgagee — New  Mines  or  Qvxirriee.  * 

A  mortgagee,  who  is  in  possession  of  land  containing  unopened 
mines  or  quarries,  is  not  bound  to  open  and  work  them.  He  is  not 
bound  to  engage  in  speculations  for  the  benefit  of  the  mortgagor.' 
On  the  other  hand,  a  mortgagee,  who  is  in  possession  of  land 
containing  unopened  mines  or  quarries,  and  whose  security  is  not 
insufficient,  is  not  entitled,  primd  facie,  to  open  and  work  them.* 
The  reason  is  that  a  mortgagee,  who  opens  and  works  new  mines  or 
quarries,  destroys  a  part  of  the  inheritance,  which  the  mortgagor, 
when  he  comes  to  redeem,  should  be  entitled  to  get  back.^  And 
a  moi-tgagee,  whose  security  is  not  insufficient,  and  who  autho- 
rizes strangers  to  work,  is,  although  not  in  possession  himself, 
responsible  for  their  acts.®  If  such  a  mortgagee  does  open  and 
work  new  mines  or  quarries,  the  mortgagor  may,  of  course, 
charge  him  with  his  receipts.*  And  he  will  be  disallowed  the 
costs  both  of  working  and  winning,  and  of  bringing  to  bank  ;  ^^ 


»  Rowe  tf.  Wood,  2  J.  &  W.  666,  566, 
667,  65S. 
2  Ih»  666,  666  :  see  afUgf  p.  83. 

•  Tipton  Green  Colliery  Co.  v,  Tip- 
ton Moat  Colliery  Co.,  7  Ch.  D.  192. 

*  As  to  new  mines  or  quarries,  see 
anUj  pp.  22  et  seq. 

*  See  Hughes  v.  Williams,  12  Ves. 
493,  496,  per  Lord  Erskine. 

•  Thomeycpoft  v.  Crockett,  16  Sim. 
445 ;  Hood  v.  Easton,  2  Gift,  692  ; 
2  Jur.  N.  S.  917 ;  Millett  v.  Davey, 
31  Beav.  470,  475. 


'  See  Thomeycroft  v.  Crockett,  u,  *. ; 
Hood  V.  Easton,  2  Giff.  697 ;  Millett 
V.  Davey,  u,  *.,  476,  476. 

"  Hood  V.  Easton,  2  Giff.  692. 

•  Hughes  V.  Williams,  u.  $, ;  Thomey- 
croft V.  Crockett,  «.#.  ;  Hood  v.  Easton, 
u.  $. ;  Millett  v.  Davey,  w.  »*,  470,  476  : 
see  also  Farrant  r.  Lovel,  3  Atk. 
723. 

^  Hnghes  «. Williams,  u.  *. ;  Thomey- 
croft «.  Crockett, «.  t, ;  Hood  «.  Easton, 
«.  #. ;  Millett  v.  Davey,  v.  $,,  476.  For  the 
form  of  the  account,  see  Hood  r.  Easton  , 
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his  speculations  being  at  his  own  hazard.^  And  the  Statute  of 
Limitations  will  not  avail  him  as  a  defence ;  the  workings  being 
in  the  nature  of  a  breach  of  trust.^  And  the  mortgagor  may 
sometimes  also  charge  him  with  an  occupation  rent.'  And  he 
may  also  in  general  have  an  injunction.^ 

If,  however,  a  mortgagee  in  possession  can  show  that  his  Entitled  to  do 
security  is  insufficient,  he  will,  acting  bond  Jide,  be  allowed  to  inauffioi^/ 
open  and  work  new  mines  or  quarries ;  accounting,  of  course,  to 
the  mortgagor  for  the  profits  which  he  receives.^  And  his  liability 
to  account  will  usually  be  confined  to  such  profits.     He  will 
not  be  liable  to  account  either  for  the  value  of  the  ore  raised, 
or  for  the  damage  to  the  soil :  at  all  events  where  the  moi-tgagor 
has    known  of  the   working,  and,  without  remonstrance   or 
complaint,  has  allowed  it  to  proceed  for  several  years.'    The 
onus,  however,  lies  on  the  mortgagee  to  show,  that  the  security  is 
insufficient.^    But  the  fact,  that  his  interest  was  in  arrear  when 
he  commenced  to  work,  will  usually  go  far  to  discharge  that 
onufl.^     And  in  such  a  case  it  will  usually  be  vain  for  the 
mortgagor  to  say,  that  the  property,  including  the  mines  or 
quarries,  might  have  been  sold  and  a  surplus  obtained  ;   es- 
pecially if  the  workings  have  not  in  fact  been  profitable.'    As  in  But  may  not 
the  case  of  a  mortgagee  who  continues  the  working  of  open  mines  "^**    **' 
or  quarries,^^  a  mortgagee,  who  opens  and  works  new  mines  or 
quarries,  cannot,  even  if  his  security  be  insufficient,  charge  his 
mortgagor  with  any  losses  incurred  in  the  workings.     "  He  does 
it  at  his  own  risk  and  peril ;   so  that  if  he  incurs  a  great  loss  in 
working  the  mine,  he  cannot  charge  a  penny  of  that  loss  against 
the  mortgagor,  and  if  he  obtains  a  great  profit,  the  whole  of  that 
profit  must  go  in  discharge  of  his  mortgage  debt.     That  is  the 
condition  on  which  he  speculates ;  but,  subject  to  that  condition 

2Giff.  701.  Ct,postf  Chap.XXII.,  Sect.  *  See  the  timber  case'of  Farrant  v. 

2,  e.  Lovel,  3  Atk.  723. 

»  Hiigbe8«.Waiiain»,12Ve6.493,496.  »  MiUett  v.  Dayey,  31   Beav.  470, 

*  See  Hood  v.  Easton,  2  Giff.  692  ;  476,  477. 

2  Jar.  K.  a  917.  >  lb,  477.    In  that  case  the  mort- 

>  For  the  form  of  an  inquiry  and  gagor  had  stood  by  for  four  years. 

dixecdon,  which  wiU  in  such  a  case  7  Millettv.Davey,tf.#.,473,474,479, 

be  made,  see  Jeanes  v.  Hntchins,  Set  >  2b, 

1069 ;    Thomeycroft  v,  Crockett,  16  •  lb,  474. 

Sim.  446.  "  Sec  ante,  p.  83, 
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Wanton  or 
destructive 
iratite. 


and  speculation,  he  is  entitled  to  make  the  most  of  the  pro- 
perty for  the  purpose  of  discharging  what  is  due  to  him."  ^ 

Whether  the  security  of  a  mortgagee  in  possession  is,  or  is 
not,  insufficient,  he  will  be  restrained  from  working  mines  or 
quarries,  so  as  to  commit  wanton  or  destructive  waste.^ 


Workings  hj 
vendor. 


Workings  bj 
purchaser. 


Sect.  6.— WORKINGS— LANDS  SUBJECT  TO  CONTRACT. 

A  purchaser  is  entitled,  primd  facie,  to  the  subject  matter  of 
the  contract  as  from  the  date  of  the  contract.  If,  therefore,  subse- 
quently to  the  contract,  the  vendor  works  and  removes  minerals 
out  of  the  land  in  question,  he  will  be  liable  in  respect  of  the  pro- 
ceeds.^ On  the  other  hand,  where  the  purchaser  of  a  mine  or 
quarry  is,  before  conveyance,  allowed  into  possession,  and  com- 
mences to  work,  he  may  be  ordered,  on  motion,  to  pay  his  pur- 
chase money  into  Court.*  Indeed,  the  vendor  being  entitled  to 
the  usual  vendor's  lien,  the  purchaser  occupies  the  same  position 
as  a  mortgagor  in  possession  ;  and,  if  his  working  is  shown  to 
be  lessening  the  security,  it  may  be  restrained.^ 


General  dis- 
ability to 
work. 


Sect.  6.— WORKINGS— LANDS  OF  RAILWAY  OR  HARBOUR 

COMPANIES. 

Although  it  is  lawful  for  a  railway  or  a  harbour  company  to 
acquire  mines,*  it  ia,  primd  facie,  ultra  vires  of  such  a  company 
to  work  them  as  a  part  of  their  regular  operations.^    But  where 


>  Millett  V.  DaTey,31  Beav.  i76,  per 
Lord  Romilly. 

^  Millett  V.  Davey,  v.  s.  As  to  rent- 
charges,  see  44  k  45  Vict.  c.  41,  s. 
44.  For  the  position  of  the  mortgagee 
of  a  partner,  see  post.  Chap.  VI.,  Sect. 
3,  0,  h, 

3  Nelson  v.  Bridges,  2  Bear.  243  ; 
Brown  v.  Dibbs,  26  W.  R.  776.  As  to 
the  measure  of  damages,  see  post, 
Chap.  XXIL,  Sect.  2,  e, 

*  Buck  V.  Lodge,  18  Ves.  450  :  see 
also  the  timber  cases  of  Dixon  v. 
Aiitley,  1  Mer  133  ;  Cutler  v.  Simons, 


2  lb.  106. 

•  See  Crockford  r.  Alexander,  15 
Ves.  138.  See,  as  to  a  mortgagor  in 
possession,  ante,  p.  82. 

«  See/?o*f,Chap.Vn.,PartA.,8ect.6. 

7  Eccl.  Commrs.  v.  N.E,  R.  C,  4  Ch. 
D.  845,  865,  866 ;  Dixon  v.  Caledo- 
nian, dec.  Comp.,  5  App.  Cas.  633  : 
cf.  Mullinerr.  Mid.  R.  C,  11  Ch.  D. 
622,  623.  As  to  interference  at  the 
instance  of  the  Att.-Gen.,  see  A.-Q. 
V.  G.  E.  R.  C,  11  Ch.  D.  449  ;  5  App . 
Cas.  473. 
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a  railway  company  keep  lands  under  the  belief,  whether 
rightly  or  wrongly,  that  they  will  use  them  at  a  future  time, 
they  may  in  the  meantime  utilise  them  by  working  the  minerals 
thereunder.^ 


Sbct.  7.— user— copyholds. 

It  has  been  already  seen,  that  upon  a  grant  of  copyholds  the  Lord  may  not, 
right  of  possession  both  of  the  surface  and  of  the  subsoil  ^g^^^^' 
generally,  with  all  the  mines  or  quarries  therein  contained, 
becomes  vested  in  the  copyholder ;  and  that  the  same  principle 
applies  to  the  chamber  which  contains  those  mines  or  quarries, 
and  to  the  space  or  vacuum  created  by  their  partial  or  total 
working.'    It  follows,  that  the  lord  of  a  manor  is  not  entitled, 
jnimd  facie,  to  dig  pits  upon  the  surface  of  the  copyholds  for 
the  purpose  of  working  the  mines ;'  or  to  deposit  earth  or  rubbish 
upon  such  surface  ;^  or  to  use  any  part  of  such  surface  or  of  the 
subsoil  as  a  tramway  or  railway  for  the  carriage  of  minerals.^  Or  iub-aoii— 
For  similar  reasons,  although  the  lord  of  a  manor  may  have  a  yenuEition 
right,  founded  on  grant  or  custom,^  to  use  a  portion  of  the  sub-  *"**  ^irwnage- 
soil  for  the  carriage  of  minerals  gotten  from  the  manorial  mines, 
he  has  not,  priind  facie,  any  right  to  use  that  portion  for  the  car- 
riage of  minerals  gotten  in  an  adjoining  mine.   And  if  the  lord,  in 
exercise  of  a  customary  right  to  work  the  manorial  mines  and 
carry  away  the  minerabt,  creates  a  space  by  his  workings,  he  is  not 
entitled,  primd  facie,  to  carry  along  such  space  minerals  gotten 
in  an  adjoining  mine.^    The  right  of  user  of  such  space  belongs 
to  the  copyholder.    "  He  is  entitled  to  use  it  at  his  will  and 
pleasure     If  you  have  a  shaft  made  for  working  the  mines,  the 


1  See  and  consider  Hooper  v. 
Bourne,  5  App.  Cfts.  22,  per  Lord 
BUcklmni. 

>  AnU,  pp.  34,  36. 

•  See  Player  v,  Roberts,  Sir  W. 
Janes,  243  ;  Townlej  v,  Gibson,  2  T. 
R.  707 ;  Grey  v.  Northnmberland,  13 
Vea.  236  ;  17  t^.  282  ;  Boome  v.  Taj- 
lor,  10  East,  189;  Ballacorkish,  &c., 
Co.  9.  Harrison,  L.  R.  5  P.  C.  59. 

*  See  Ballacorkish,  kc.,  Co.  v.  Har- 


rison, u,  #.,  69,  60. 

*  See  Holden  v.  Hargreaves,  Set. 
204,  206,  where  the  form  is  gi^en  of 
an  interlocQtoiy  injunction  restraining 
his  lessees. 

•  Seepoitf  Chap.  V.,  Sect.  4. 

7  See  Bowser  v.  Maclean,  2  De  O. 
F.  k  J.  416  ;  Proud  v.  Bates,  34  L.  J. 
Ch.  411  ;  Eardley  v.  Granville,  3  Cb. 
D.  826,  833. 
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Maclean. 


Eardlej  v. 
Granville. 


copyholder  may  descend  in  the  shaft,  and  either  walk  about 
in  the  space  below,  or  use  it  for  any  other  rational  purpose."  ^ 
And,  of  course,  the  same  principles,  which  apply  to  transport, 
apply  to  ventilation  and  drainage. 

Bowser  v.  Maclean  ^  was  decided  in  accordance  with  these 
principles.  There  the  lord  of  a  manor  was  entitled,  according 
to  the  custom  of  the  manor,  to  work  the  minerals  under  a  copy- 
hold tenement  belonging  to  the  plaintiffs,  and  to  carry  them 
away ;  and  for  these  purposes  to  make  a  tramway  through  the 
subsoil  of  the  copyhold.  The  defendant  was  the  lessee  under 
the  lord  of  the  manorial  mines.  The  defendant  carried  along 
the  tramway  coals  dug  beyond  the  limits  of  the  manor,  in 
order  to  bring  them  to  the  surface  by  a  pit  within  the  manor. 
It  was  held,  that  this  was  an  unlawful  user  of  the  txamway. 
So  in  EardUy  v.  Oranville?  There  Earl  Granville  was  the 
lessee  of  certain  manorial  mines,  with  a  right  to  work  them, 
and,  for  that  purpose,  to  enter  on  the  surface  of  the  copyholds ; 
and  he  worked  these  mines  by  means  of  a  pit  sunk  beneath  a 
copyhold  tenement  of  the  manor.  Between  i^ch  pit  and  a 
station  of  the  North  Staffordshire  Railway  Co.  lay,  in  con- 
secutive order :  (1)  another  copyhold  tenement  of  the  manor,  in 
the  possession  of  the  plaintiffs  ;  (2)  a  freehold  of  Ralph  Sneyd  ; 
and  (3)  a  freehold  of  the  plaintiffs.  The  £arl  subsequently 
became  the  lessee  of  the  mines  under  the  Sneyd  freehold.  He 
finally  took  a  lease  of  part  of  the  plaintiffs'  freehold,  for  the 
purpose  of  completing  a  railway  then  in  course  of  construction 
over  the  plaintiffs'  copyhold  and  the  Sneyd  freehold,  from  the 
mouth  of  the  pit  to  the  North  Staffordshire  Railway  Station. 
The  last-mentioned  lease  provided  for  the  carriage  over  the 
plaintiffs'  freehold  by  the  Earl  of  the  produce  of  the  mines 
belonging  to  or  occupied  by  the  Earl  or  belonging  to  Sneyd  : 
but  it  did  not  provide  for  such  carriage  over  the  plaintiffs' 
copyhold.  Shortly  afterwards  the  Earl  drove  a  crut  from  the 
Sneyd  mines  under  the  plaintiffs'  copyhold  to  the  pit,  and  pro- 
ceeded to  carry  the  minerals  from  the  Sneyd  mines  along  such 
crut  through  the  pit  to  the  surface,  and  thence,  by  the  railway. 


1  Eardlej  v.  Granyille,  3   Cfa.  D. 
833,  per  Jeasel,  M.  R. 


s  2  De  G.  F.  &  J.  415. 
*  3  Ch.  D.  826. 
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oyer  the  copyhold  of  the  plaintiffs,  the  freehold  of  Sneyd,  and 
the  freehold  of  the  plaintiffs,  to  the  railway  station.  He  was 
held  not  entitled  to  carry  the  Sneyd  minerals  either  under  or 
over  the  plaintiffs'  copyhold.^ 

1  An   injunction  to  restrain   him,      ingly  granted.    For  the  form,  lee  Set. 
and  to  compel  the  restoration  of  the      204. 
condition  of  the  sabsoil,  was  accord- 


CHAPTER  V. 

WORKINGS    AND    USER,    FOUNDED    ON    CUSTOM, 
PRESCRIPTION,    AND    STATUTE.' 

Sect.  1.— WORKINGS— PROFITS  A  PRENDRE. 

a.  Custom,^ 

(a)  Generally, 

Right  o!  profit  No  right  of  profit  d  prendre  in  alieno  solo  can  (except  in 
t^^^  the  special  instances  which  will  be  presently  adverted  to ')  be 
general  claim-  claimed  by  custom.*     Accordingly,  an  alleged  right  in  all  the 

able  by  cub-       ,  ,  ,  ^ 

torn.  inhabitants  for  the  time  being  of  a  particular  parish  occupying 

messuages   and  lands   within  the  parish  to  take  sand,  which 
had  been  drifted  upon  a  particular  close  from  the  sea-shore  ;  ^ 


'  The  general  law  only  is  here  stated. 
With  respect  to  workings  and  user 
under  local  customs  and  statutes,  see 
post,  Chapters  XVIII.,  XX.,  and  XXI. 

'  The  difference  between  custom 
and  prescription  is  this  : — Custom  is 
a  local  usage,  annexed  to  a  particular 
place  :  prescription  is  a  personal  pri- 
Tilege,  annexed  to  a  particular  per- 
son (Shelf.  Real  Prop.  Stat.  29, 
30).  Prescription  is  of  two  kinds  : — 
either  a  right,  which  has  been  ex- 
ercised by  a  particular  man  and  his 
ancestors ;  or  a  right  annexed  to  the 
ownership  of  a  particular  estate,  and 
only  exerciseable  by  those  who  are 
seised  of  that  estate  {ib.  SO  ;  Austin 
V.  Amhurst,  7  Ch.  D.  692)  :  the  latter 
kind  of  prescription  is  called  a  pre- 
scription in  a  que  estate  (t^.  *,  Con- 
stable V.  Nicholson,  14  C.  B.  N.  S. 
230, 240, 241).  See  Hanmer  v.  Chance, 
4  De  a.  J.  &  S.  626,  631.  It  is  not 
erery  kind  of  custom,  which  is  valid. 
In  order  to  give  validity  to  a  custom, 


it  must  be  certain,  or  capable  of  being 
reduced  to  a  certainty :  it  must  be 
reasonable  :  it  must  commence  from 
time  immemorial ;  and  it  must  be 
continued  without  interruption  (Ta- 
nistry  Case,  Davys*  Rep.  28;  Tyson 
V,  Smith,  9  A.  &  E.  421).  However, 
when  it  is  said  that  a  custom  is  void 
because  it  is  unreasonable,  nothing 
more  is  meant  than  that  the  unrea- 
sonable character  of  the  alleged  cus- 
tom proves  that  the  usage,  even  though 
it  may  have  existed  immemorial  ly, 
must  have  resulted  from  accident  or 
indulgence,  and  not  from  aay  right 
conferred  in  ancient  times  on  the 
party  setting  up  the  custom  (Salis- 
bury  V.  Gladstone,  9  H.  L.  C.  701, 
702,  per  Lord  Cranworth  ;  Warrick  v. 
Queen's  Coll.  Oxford,  6  Ch.  722). 
»  infra,  (i8),  (8). 

*  Gateward's  Case,  6   Uep.  59  b  : 
nom.  Smith  v,  Gatewood,  Cro.  Jac.  152. 

*  Blewett  V,  Tregonning,  3  A.  &  E. 
554  ;  A..G.  v.  Mathias,  4  K.  Jc  J.  591. 
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or  in  the  inhabitants  of  a  township  to  take  stones  from  the 
land  of  another  person  for  the  purpose  of  cultivating  and  im- 
proving their  land,  or  for  the  purpose  of  repairing  highways  ;  ^ 
or  in  a  surveyor^  or  overseer^  of  highways  to  take  stones  from 
the  land  of  another  for  the  purpose  of  repairing  highways ; «  or 
in  the  Forester  of  the  Crown  in  a  particular  place  within  the 
Forest  of  Dean  to  grant  gales  of  the  Crown  quarries  therein, 
without  accounting  to  the  Crown  for  the  proceeds;^  cannot 
have  any  legal  foundation  in  custom.^  And  it  is  immaterial, 
however  ancient,  uniform,  and  clear  the  exercise  of  the  custom 
may  be.^ 

(fi)  Copyholders  and  Wastes — generally} 

An  exception  to  the  rule  has,  however,  been  admitted  in  the  Exception 
case  of  copyholds.     A  copyholder  for  life  or  inheritance  may  *£^jj^,ij^j. 
claim  by  custom  a  right  of  profit  d  pi^endre  in  the  demesne  or  ^^  ^»"*«- 
waste  lands  of  the  manor.*    A  "  flux  body,"  such  as  copyholders, 
**  which  has  no  entirety  or  permanence,*'  cannot  prescribe  in  its 
own  name  and  right  for  a  right  of  profit  d  prendre  in  aliens) 


'  Constable  v.  Nicholson,  14  C.  B. 
N.  8.  230. 

*  Padwick  r.  Knight,  7  Exch.  864. 
'  Constable  v.  Nicholson,  «.  #. 

*  This  may  usoallj  be  done  under 
ftatatoTy  powers  :  see  infra^  Sect.  3. 

*  A..6.  r.  Mathias,  4.  K.  &  J.  579. 
See,  as  to  the  Forest  of  Dean,  pogt^ 
Chap.  XX.  The  claim  in  question  in 
A.-Q.  o.  Hathias  was  saved  by  the  Act 

1  k2  Vict.  c.  43  :  see  s.  85.  See  post^ 
Chap.  XX.,  a. 

*  See  also  Grin[istead  v.  Marlow,  4 
T.  R.  717  ;  Mellor  v.  fipateman,  1  Wm. 
Sannd.  620 ;  Austin  v.  Amhurst,  7  Ch. 
D.  691,  692 ;  Chilton  v.  London,  ib, 
740  ;  Birers  v.  Adams  3  Exch.  D.  364; 
Saltash  v,  Goodman,  5  C.  P.  D.  431, 
446,  454  ;  Qoodman  v,  Saltash,  7  A  pp. 
Cas.  641,  648,  654  to  662,  669.  These 
cases,  and  the  cases  referred  to  in 
the  preceding  notes,  decide  what  was 
left  undecided  in  Johnson  v.  Wyaid, 

2  Lntw.  1344  ;  Clowes  v.  Beck,  13  Bear. 
847  ;  Padwick  v.  Knight,  7  Exch.  861. 
The  dictum  to  the  opposite  effect  in 


Bond's  Case,  March  16,  is  not  law ; 
and,  in  so  far  as  Stile  v.  Butts,  Cru. 
Eliz.  434,  and  Oxendcn  v.  Palmer,  2  B. 
&  Ad.  236,  are  inconsistent  with  the 
propositions  in  the  text,  they  cannot  be 
supported  :  see  Constable  v.  Nicholson, 
14C.  B.N.  S.  239,240,241.  Cf.  Abbot 
V.  Weekly,  1  Lev.  176  ;  Fitch  v.  Raw- 
ling,  2  H.  Bl.  393  ;  Tyson  v.  Smith,  6  A. 
&  E.  745  ;  9  ib.  406 ;  El  wood  v.  Bullock, 
6  Q.  B.  383.  The  customs  there  held 
valid  were  not  rights  of  profit  aprendre, 

'  See  A.-G. v,  Mathias, u. «.,  690 ;  Salt- 
ash  V,  Goodman,  6  C.  P.  D.  450,  451. 

"  For  the  right  of  inclosing  commons 
see  pott.  Chap.  VII.,  Part  B.,  Sect.  2. 

*  See  Gateward's  Case,  6  Rep.  60,  b ; 
nom.  Smith  v.  Gatewood,  Cro.  Jac. 
152  ;  Duberley  v.  Page,  2.  T.  R.  391  ; 
Shakespear  v.  Peppin,  6  ib,  741 ;  R.  v, 
Churchhill,  4  B.  4c  C.  755 ;  Rogers  v. 
Brenton,  10  Q.  B.  60  ;  A.-G.  v.  Hanmer, 
27  L.  J.  Ch.  841 ;  Portland  v.  Hill,2  Eq. 
765,  780 ;  Warrick  v.  Queen's  Coll. 
Oxford,  6  Ch.  724  :  see  also  Mellor  v. 
Spateman,  1  Wm.  Saund.  620. 
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solo :  nor  can  it  in  the  lord's  name ;  for  he  cannot  claim  common 
in  his  own  land.  As,  therefore,  it  is  impossible  that  it  can 
claim  by  prescription,  it  is  allowed  to  do  so  by  custom.^ 

However,  an  ancient  common  of  turbary,  or  the  right  of 
taking  peat  or  turf  fi'om  the  waste  land  of  another  for  fuel  in 
the  commoner  8  house,*  can  only,  where  claimed  by  custom,  be 
claimed  in  respect  of  an  ancient  house  or  building,  or  a  house 
standing  in  place  of  it ; '  and  for  the  purpose  of  being  spent  or 
consumed  thereon.^  And  so,  in  other  cases  of  rights  of  profit 
d  prendre,  the  right  cannot  be  claimed  without  restriction  or 
limitation.  Thus,  alleged  rights  by  custom  in  the  copyholders 
of  a  manor  having  gardens  pai*ceLs  of  their  customary  tenements 
to  take  tui-f  from  the  common  of  the  manor,  at  all  times  of  the 
year,  as  often  and  in  such  quantity  as  occasion  required,  for  the 
purpose  of  making  and  repairing  grass  plots  in  such  gardens  for 
the  improvement  thereof,  and  for  the  purpose  of  making  and 
repairing  the  banks  and  mounds  in,  of,  and  for  the  hedges  and 
fences  of  such  customary  tenements,  have  been  held  bad ;  as 
too  uncertain  and  indefinite.^  And,  independently  of  ancient 
common  of  turbary,  an  alleged  right  by  custom  in  the  copy- 
holders of  a  manor  must  apparently,  to  be  valid,  be  confined  to 
necessary  consumption  and  repairs  upon  the  ancient  copyholds.^ 
One,  who  improperly  exercises  a  right  of  profit  d  prendre,  com- 
mits waste,  and  may  be  restrained  by  injunction.^ 

Whether  or  not  it  be  possible,  not  only  for  a  copyhold  tenant, 
but  for  the  mere  occupant  of  a  copyhold  tenement,  to  claim  by 
custom  a  right  of  profit  d  prendre  in  the  waste  of  the  manor,®  it 
is  at  all  events  certain  that  an  ancient  common  of  turbary  cannot 
Irish  tetumt.  be  claimed  by  a  mere  occupant.'  Where  the  tenant  of  an  Irish 
holding  exercises  as  such  a  right  of  cutting  and  taking  turf  over 
uninclosed  land  in  common  with  other  commoners,  if  the  holding 


Ocenpaiit 


1  See  Rogers  v.  Brenton,  10  Q.  B.  61, 
62,  per  Lord  Denman. 
3  See  Elton  on  Commons,  95. 

•  See  Clarkson  v.  Wood  house,  6  T. 
R.  414  n.,  415  n.;  Warrick  v.  Queen's 
CoU.  Oxford,  6  Ch.  730. 

*  Ely  V.  Warren,  2  Atk.  190. 

»  See  Wilson  v.  Willes,  7  East,  121 : 
see  also  Rogers  r.  Brenton,  10  Q.  B.  26, 


57,  60  ;  and  of.  Clayton  v,  Corby,  5  ib. 
416. 

*  See  Scriv.  on  Cop.  316 :  see  also 
Peppin  V.  Shakespear,  6  T.  R.  74S  ;  A.. 
G.  V.  Hanmer,  27  L.  J.  Ch.  841. 

'  See  Ely  v.  Warren,  u,  #. 
»  See  i*..  189,  190. 

•  lb.,  190. 
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becomes  subject  to  a  statutory  term  under  tbe  Irish  Act,  44  & 
45  Vict.  c.  49,  the  landlord  or  any  commoner  may  obtain  from 
the  Civil  Bill  Court  of  the  County  an  injunction  to  restrain  the 
tenant  from  exercising  his  right  otherwise  than  according  to 
the  ordinaiy  usage  which  has  prevailed  amongst  the  com- 
moners.^ 


(y)  Copyholders  and  Wastes — Evidence  of  Custom. 

Evidence  as  to  neighbouring  manors  is  not  in  general  admis-  ETidence  of 
sible  to  show  the  custom  in  the  particular  manor  in  question  ; 
every  manor  being  governed  by  its  own  customs.'  But  in  the 
case  of  manors  having  a  great  physical  similitude,  such  as  those 
in  the  fen  districts,  a  copyholder  of  the  manor  in  question, 
claiming  the  right  to  dig  the  soil  of  the  common  for  turf,  may 
adduce  evidence  as  to  the  existence  of  a  similar  right  in  the 
neighbouring  manors.^  So  in  the  mining  districts  of  Cornwall 
and  Derbyshire,  where  the  local  customs  prevail,  evidence  of 
what  has  taken  place  in  one  manor  may,  it  seems,  be  admitted 
for  the  purpose  of  explaining  or  showing  the  custom  in  another.^ 
General  evidence  of  reputation  is  probably  admissible  in  support 
of  a  customary  right  of  digging  stones  on  the  lord's  waste.^  A 
custom  pleaded  for  the  tenant  of  a  particular  tenement  was  not 
allowed  to  be  proved  by  evidence  of  a  general  custom  for  all 
the  copyholders  to  the  same  effect.^ 


(5)  Publw  Good. 

A  custom  for  freemen   and  proprietors  of  ships  within  a  Pnblie  good. 
borough  to  dig  gravel  on  the  shore  for  ballast  has  also  been 
held  to  be  good ;  as  being  for  the  maintenance  of  navigation.^ 

»  Ss.  17,  37.  y  See  Lynn  Regie  v.  Taylor,  3  Lev. 

•  Ely  r.  Warren,  2  Atk.  189.  160  :  see  however,  Padwick  v.  Knight ; 

•  Ih.  andConstablev.  Nicholson,  an^^,  p.  91; 

•  Ih.    As  to  these  local  customs,  see  where  the  custom  set  up  might  equally 
po€t.  Chapters  XVIII.,  XXI.  well  have  been  considered  a  custom 

^  See  Morewood  v.  Wood,  14  East,     pro  bono  publico^  and  wbb  nerertheleu 
326  n.  held  bad. 

•  Wilson  V.  Page,  4  Bsp.  71. 


94 


WORKINGS   FOUNDED    ON 


[chap.  V. 


6.  Prescription, 
(a)  OeneraUy — Freeholders  and  Wastes^ — Evidence. 

Eight  of  profit  A  right  of  profit  A  prendre  in  cdieno  solo  may,  generally,*  be 
ge^mi  cU^-  claimed  by  prescription.*  It  has,  accordingly,  been  considered 
able  by  pre-     ^^^^  ^  right  to  take  turf  and  stones,*  or  coal,*^  in  the  land  of 

acnption.  o  '  ' 

another  may  be  properly  claimed  by  prescription.  And  the 
freeholders  of  a  manor  may  properly  claim  by  prescription  a 
right  to  cut  turf  or  dig  gravel  out  of  the  lord's  waste.*  And 
where  the  freeholders  have,  in  fact,  exercised  such  a  right  for 
many  years,  the  Court  will  try  to  find  a  legal  origin  therefor.^ 
And  where  such  a  right  has  for  many  years  been  exercised  by  the 
freeholders  and  also  by  the  inhabitants,  the  Court  will  presume, 
that  the  inhabitants  claimed  through  the  freeholders.®  It  is 
said,  that  the  reason  why  the  right  in  question  may  in  general 
be  claimed  by  prescription,  but  not  by  custom,  is  that  a  pre- 
scriptive right,  which  is  personal,  may  be  released  ;  but  that  a 
custom,  which  is  local,  cannot  be  released.^  In  the  case  of  the 
freeholders  of  a  manor,  it  seems,  that  building  on  the  freehold 
would  be  deemed  an  abandonment  of  the  right.^°  The  infringe- 
ment of  the  right  may  be  restrained  by  injunction.^^  And,  if  the 
right  belongs  to  the  freeholders  of  a  manor,  one  may  sue  on 


*  For  the  right  of  inclosing  com- 
mons, see  pnsty  Chap.  VII.,  Part  B., 
Sect.  2. 

2  For  the  exception,  see  infra  (0). 

3  See  Gatewaid's  Case,  6  Rep.  60  b, 
nom.  Smith  v.  Gatewood,  Cro.  Jac  152 ; 
Hayward  v.  Cunnington,  1  I^ey.  231 ; 
Mellor  V.  Spateman,  1  Wm.  Sannd. 
620  ;  Grimstead  v.  Marlow,  4  T.  B.  717 ; 
Blewett  V.  Tregonning,  3  A.  &  B.  554  ; 
Clayton  v.  Corby,  6  Q.  B.  416  ;  A.-G. 
V.  Mathias,  4  E.  &  J.  579  ;  Constable  v. 
Nicholson,  14  C.  B.  N.  S.  230 ;  De  la 
Warr  v.  Miles,  17  Ch.  D.  535. 

*  See  Incledon  v.  Burges,  Carth.  65. 

*  See  Wilkinson  v.  Proud,  11  M.  & 
W.  33.  See  also  A.-G.  v.  Hanmer,  27 
L.  J.  Ch.  841,  where  it  was  said  that 
freeholders  might  acquire  by  prescrip- 
tion a  right  to  get  stones  and  sand 
from   the    foreshore    to   repair  their 


buildings  and  walls. 

•  See  Warrick  v.  Queen's  Coll.  Ox- 
ford, 6  Ch.  724 ;  Bett«  v.  Thompson, 
t*.  739. 

'  Warrick  v.  Queen's  Coll.  Oxford, 
10  Eq.  105 ;  6  Ch.  716,  722  ;  Betta  v. 
Thompson,  u.  *.,  736. 

"  lb.  Cf.  Saltash  v.  Goodman,  6 
C.  P.  D.  431. 

•  See  Mellor  v.  Spateman,  1  Wm. 
Saund,  620  ;  Grimstead  v.  Marlow,  4 
T.  R.  719 ;  A.-G.  v.  Mathias,  4  K.  &  J. 
591 ;  Goodman  v.  Saltash,  7  App.  Cas. 
658.    As  to  custom,  see  ant^j  p.  90. 

w  Warrick  v.  Queen's  Coll.  Oxford, 
6  Ch.  730. 

"  For  the  form  of  the  injunction, 
see  Warrick  v.  Queen's  Coll.,  Oxford, 
Set.  218  ;  Betts  v.  Thompson,  Set.  217, 
218. 
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behalf  of  himself  and  all  the  others.^  The  County  Court  has 
jurisdiction  to  grant  an  injunction,  subject  to  an  appeal  by  any 
person  aggrieved  to  the  EUgh  Court.' 

However,  an  ancient  common  of  turbary,  where  claimed  by  Bat  right  lub- 
prescription,  as  where  claimed  by  custom,^  must  be  claimed  in  uon. 
respect  of  an  ancient  dwelling-house,  or  a  house  standing  in 
place  of  it;^  and  for  the  purpose  of  being  spent  or  consumed 
thereon.^  And  so,  in  other  cases  of  rights  of  profits  a  prendre, 
where  claimed  by  prescription,  the  claim  must  not  be  without 
limitation  or  restriction.  Where,  accordingly,  the  defendant, 
in  an  action  of  trespass,  pleaded,  that  he  was  the  owner  of  a 
brick  kiln ;  and  that  he  and  all  the  occupiers  thereof  had  for 
30  years  enjoyed  as  of  right  and  without  inten*uption  a  right 
to  dig  and  take  away  from  the  plaintiff's  close  so  much  clay  as 
was  at  any  time  required  for  making  bricks  at  the  brick  kiln 
in  any  year  and  at  all  times  of  the  year ;  it  was  held,  that  the 
right  claimed  amounted  to  an  indefinite  claim  to  take  all  the 
clay  out  of  the  close,  and  was,  therefore,  bad.^  And,  where  the 
Forester  of  the  Crown  in  a  particular  place  in  the  Forest  of 
Dean  claimed  a  right  by  prescription  to  grant  gales  of  the 
Crown  quarries  therein  without  accounting  to  the  Crown  for 
the  proceeds,  it  was  held,  that  the  claim,  being  in  effect  a  claim 
to  carry  away  the  soil  of  another  without  stint  or  limit,  could  not 
be  sustained  J  And  it  is  immaterial,  however  strong  the  evidence 
of  the  user  may  be.®  The  right  must  also  in  every  case  be  claimed 
either  as  being  annexed  to  land ;  or  as  being  enjoyed  in  gross 
by  a  body  capable  of  continuing,  such  as  a  corporation  ;  or 
as  being  so  enjoyed  by  a  person  claiming  by  descent.*    It  has, 


1  Wanick  v.  Queen's  CoU.  Oxford, 
lOEq.105;  6C1l716;  Beits  o.  Thomp- 
•on,  6  Ch.  732. 

s  39  &  40  Vict,  c  66,  8.80.  A  clAim 
to  A  pATt  of  the  soil  of  another  cannot 
be  siutained  by  prescription :  see 
Wilkinson  v.  Prond,  11  M.  k  W.  33. 

•  Ante,  p,  92. 

•  Wanick  v,  Qneen^s  Coll.  Oxford, 
6  Ch.  730. 

•  Talentine  r.  Penny,  Noy,  146; 
Hajwaid  «.  Cunnington,  2  Keble, 
290,  311  ;  Williams  on  Commons,  192. 


•  Clayton  r.  Corby,  5  Q.  B.  416  : 
cf.  Goodman  o.  Saltash,  7  App.  Cas. 
646. 

7  A.-G.  V.  Mathias,  4  R.  &  J.  679. 
A  claim  by  custom  also  failed  :  see 
ante,  p.  91.  See  also  A-O.  v.  Gaont- 
lett,  3  Y.  &  J.  93 ;  Bailey  v.  Stevens, 
12  C.  B.  N.  S.  91  ;  Saltash  v.  Good- 
man, 6  C.  P.  D.  431,  448,  449. 

"  A.-G.  V.  Mathias,  u.  t. ;  Johnson  v. 
Barnes,  L.  R.  7  C.  P.  604  ;  Saltash  v. 
Goodman,  u.  «.,  461. 

»  See  A.-G.  v.  Ganntlett,  3  Y.  &  J. 
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Evidence  of 
right. 


vktminoiier 
only  entitled 
to  what  he 
digs. 


for  instance,  been  held,  that  a  right  for  the  inhabitants  of  a 
township,  as  such,  to  take  stones  from  the  land  of  another  person 
for  the  purpose  of  repairing  the  highway,  cannot  be  claimed  by 
prescription  ;  inhabitants,  as  such,  not  being  a  body  capable  of 
taking  a  grant^  And  a  charter  from  the  Crown,'  or  an  Act  of 
Parliament,'  incorporating  the  inhabitants,  will  not  easily  be 
presumed.^  And  occupiers  cannot  claim  in  respect  of  the  estate 
of  another  against  that  other.^  It  is,  however,  possible  to  show 
by  prescription  a  valid  right  of  cutting  turf  more  extensive  than 
common  of  turbary ;  as,  for  instance,  a  right  of  cutting  turf  in 
respect  of  new  or  additional  buildings.' 

An  original  grant  of  the  right  to  dig  stones  out  of  a  common 
does  not  necessarily  extend  to  the  whole  of  the  common.  It 
may  have  been  either  a  general  grant  to  dig  out  of  the  whole  of 
the  common,  or  a  grant  to  dig  except  as  to  the  particular  part  in 
question.  An  assertion,  therefore,  of  a  prescriptive  right  to 
dig  stones  out  of  a  particular  part  of  a  comnion  must  be  sup* 
ported  by  evidence  as  to  user  in  respect  of  that  part^  General 
evidence  of  reputation  is  probably  not  admissible  m  support  of 
a  prescriptive  right  of  digging  stones  on  the  lord's  waste.' 

A  commoner  entitled  to  dig  and  take  clay  has  no  right  to 
take  that  which  another  has  dug,  although  he  be  no  commoner : 
for  a  commoner  is  only  entitled  to  what  he  himself  digs.* 


93  ;  Bailej  v.  Stevens,  12  C.  B.  N.  8. 
91 ;  Constable  v.  Nicholson,  14  td., 
230,  231  ;  Austin  v.  Amhoret,  7  Ch.  D. 
692  ;  Goodman  v.  Saltash,  7  App.  Caa. 
641,  664. 

^  Constable  v,  Nicholson,  u.  #.,  230, 
234  :  overruling  the  suggestion  to  the 
contrary  in  Padwick  v.  Knight,  7  Ezch. 
861.  See  also  Smith  v.  Gatewood, 
Cro.  Jac.   152  ;  Lockwood  v.  Wood, 

6  Q.  B.  64 ;  Warrick  v.  Qaeen^s  Coll. 
Oxford,  6  Ch.  724 ;  Chilton  v.  London, 

7  Ch.  D.  728,  740 ;  Kivers  v.  Adams, 
3  Bxch.  D.  863,  364  ;  Saltash  v.  Good- 
man, 6  C.  P.  D.  431. 


'  Chilton  V.  London,  u.  #.,  740  et  teq, ; 
Rivers  v.  Adams, «. «.,  366  et  uq. ;  Salt- 
ash  V.  Goodman,  6  C.  P.  D.  445  et  seq. ; 
Goodman  v.  Saltash,  «.  «.,  637,  648. 

'  Chilton  V.  London,  «.  #. 

*  Cf.  Warrick  v.  Queen's  CoU.  Ox- 
ford, «.  #.,  716,  722  ;  ante,  p.  94. 

*  Austin  V.  Amhurst, «. «. ;  Goodman 
V.  Saltash,  v.  «.,  641,  642. 

•  Warrick  v.  Queen's  ColL  Oxford, 
%,  *.,  721,  730,  731. 

7  Maxwell  v.  Martin,  6  Bing.  522. 
'  Morewood    v.    Wood,    14    East, 
328  n. 

•  StUe  V,  Butts,  Cro.  Elic.  434. 
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(/3)  Capylioldera  and  Wastes. 

To  the  rule,  that  a  right  of  profit  A  prendre  may  be  claimed  Exception  in 
by  prescription,  ap  exception  exists  in  the  case  of  a  copyholder.  hMer  «Qd^ 
Such  a  person  cannot  claim  by  prescription  a  right  of  profit  A  ^***^' 
prendre  in  the  waste  land  of  a  manor.^     The  exception  is,  how- 
e^er,  confined  to  the  waste  land  of  the  particular  manor  of 
which  the  copyholder  holds.     The  copyholders  of  one  manor 
may  claim  a  right  of  profit  A  pi^endre  in  the  wastes  of  another 
manor  by  prescribing  in  the  name  of  their  lord.^ 


c.  Lost  Grant — Presci^iption  Act. 

If  a  right  of  profit  d  pt^endre  in  alieno  solo  cannot  be  sus-  Lost  gnnt. 
tained  on  the  ground  either  of  custom  or  of  prescription,  it 
cannot  be  sustained  on  the  ground  of  a  lost  grant.  For,  if  a 
grant  of  an  unreasonable  claim  before  the  time  of  legal  memory 
cannot  be  presumed,  a  foHiori  such  a  grant  cannot  be  presumed 
gince.^  And  if  a  right  of  profit  A  prendre  in  alieno  solo  cannot  Prescription 
be  sustained  on  the  ground  of  custom  or  prescription,  it  cannot 
be  sustained  under  the  Prescription  Act  by  an  user,  however 
long  ;*  that  Act  merely  giving  validity  to  claims,  "  which  may  be 
lawfully  made  at  the  common  law  by  custom,  prescription,  or 
grant." ' 


I  See  Gatewaid's  Case,  6  Rep.  60  b.  ; 
nom.  Smith  v.  Gat^wood,  Gro.  Jac. 
152;  Mellor  v.  Spateman,  1  Wms. 
Sannd.  620 ;  R.  v.  Churchhill,  4  B.  &  C. 
755  ;  Bogera  v.  Brenton,  10  Q.  B.  60  ; 
Portland  v.  Hill,  2  Eq.  765. 

3  See   Rogen  v.  Brenton.  10  Q.  6. 

61. 

*  See   A.-0.  v.  Mathias,  4  K.  &  J. 

679. 

*  See  Clayton  v,  Corby,  5  Q.  B.  415 ; 
A..O.r.  Matlu88,».#. ;  Bailey  v.  Stevens, 
12  C.  B.  K.  S.  91, 113. 

»  2  *  3  WilL  4,  c.  71,  8.  1.— "No 
claim,  which  may  be  lawfully  made 
at  the  common  law  by  custom,  pre- 


scription, or  grant,  to  any  right  of 
common  or  other  profit  or  benefit  to 

be  taken,  kc shall,  where  such 

right,  profit,  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  without 
interruption  for  the  full  period  of  30 
years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit, 
or  benefit  was  first  taken  or  enjoyed 
at  any  time  prior  to  such  period  of  30 
years,  but  neyertheless  such  claim 
may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be 
defeated,  &c.'* 
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Copyholder 
may,  by  cus- 
tom, work 
new  minee  or 
qnanin  in 
copyhold. 


ImmAterul 
that  right 
exerciseable 
withont  limit. 


Sect.  2.— WORKINaS— OTHER  CUSTOMARY  AND  PRESCRIPTIVE 

WORKINGS." 

a.  Custom. 

(a)  Copyholdera  and  their  Tenements— OeiwraUy. 

A  special  custom'  may  be  shown  to  exist  in  a  manor  authoris* 
ing  a  copyholder  of  inheritance,  withont  licence  from  his  lord, 
to  open  and  work  new  mines  or  quarries  within  his  tenement ; ' 
or  to  dig  and  take  away  sand  therefrom  for  the  purpose  of  sale ;  ^ 
or  to  dig  and  get  clay  therefrom,  for  the  purpose  of  making 
bricks  for  sale  off  the  manor.^  And  similar  customs  may  be 
shown  to  exist  in  the  case  of  lands  held  by  copy  of  court  roll, 
not  at  the  will  of  the  lord,  but  according  to  the  custom  of  the 
manor.^  And  such  a  custom  may  be  good,  although  the  right 
founded  thereon  be  exercisable  without  stint  or  limit^  For  it  is 
a  right  exercisable  on  one's  own  tenement,  and  not  a  right  of 
profit  i  prendre  in  alieno  solo?  And  it  exclusively  affects  the 
tenant  insisting  on  it  and  the  lord  of  the  manor.  It  is  not,  as 
in  the  case  of  a  custom  to  dig  coal  or  clay  without  stint  out  of 
the  waste  of  a  manor,*  a  custom  affecting  the  other  copyholders 
of  the  manor.  It  is  not,  therefore,  open  to  the  objection  of 
unreasonablenesa  It  is  a  custom  which  might  well  be  supposed 
to  have  its  origin  in  a  grant  ^® 


>  The  law  as  to  the  customaxy  rights 
of  copyholders  in  respect  of  wastes  has 
been  already  considered :  see  antey 
pp.  91,  92. 

'  A  copyholder  is  not  entitled  to  do 
woprimiifaeie :  see  ante,  pp.  72,  73. 

s  See  Winchester  v.  Knight,  1  P. 
Wms.  406  ;  fioame  v.  Taylor,  10  East, 
189  ;  Rowe  v.  Brenton,  8  B.  &  C.  787 ; 
3  M.  &  Ry.  133  ;  Parrott  v.  Palmer, 
3  M.  ft  K.  632  ;  Hoyle  v.  Coupe,  9  M. 
ft  W.  460  ;  Salisbury  v.  Ohulstune, 
6  H.  ft  N.  123, 129,  130  ;  9  H.  L.  C. 
692  ;  Aspden  v.  Seddon,  1  Ex.  D.  610. 

*  Hanmer  v.  Chance,  4  De  O.  J.  ft  S, 
626. 

*  Salisbury  v.  Gladstone,  ti. «. ;  Ling- 
wood  V.  Gyde,  L.  R.  2  C.  P.  73,  77. 


•  Portland  v.  HiU,  2  £q.  765. 

7  See  Salisbniy  v.  Gladstone,  6  H. 
ft  N.  123 ;  9  H.  L.  C.  692 :  see  alao 
Hanmer  «.  Chance,  4  De  G.  J.  ft  S. 
626. 

>  Salisbury  v.  Gladstone,  6  H.  ft  N. 
129,  per  Wightman,  J. ;  9  H.  L.  C. 
708. 

'  Which  would  be  bad:  see  ante, 
p.  92. 

^^  See  Salisbury  v.  Gladstone,  6  H. 
ft  N.  129 ;  9  H.  L.  C.  702.  See  the 
obserrations  of  Lord  Cranworth  in 
Salisbury  v.  Gladstone,  9  H.  L.  C. 
701  ;  and  of  Lord  Hatherley  in  War- 
rick V,  Queen*8  CoU.  Oxfoxd,  6  Ch. 
722. 
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The  Ist  section  of  the  Prescription  Act,  providing  that  claims  Right  not 
by  custom  shall  not,  after  30  years'  enjoyment,  be  defeated  by  ^J^p^on 
merely  showing  their  actual  commencement,'  does  not  affect  a  ^^^- 
ciaim  by  a  copyholder  to  dig  minerals  out  of  his  copyhold  tene- 
ment; the  section  applying  exclusively  to  cases  where  a  person 
claims  a  profit  a  prendre  in  alieno  solo}     And  the  6th  section, 
providing  that  no  presumption  shall  be  made  in  favour  of  any 
claim  upon  proof  of  the  enjoyment  of  the  right  claimed  for  any 
period  less  than  that  prescribed,  merely  means  that  no  such 
presumption  shall  be  made  from  the  bare  fact  of  enjoyment  for 
less  than  the  prescribed  period ;  and  does  not  take  away  from  the 
&ct  of  such  enjoyment  its  natural  weight  as  evidence ;  so  as  to 
preclude  a  jury  from  taking  it,  along  with  other  circumstances, 
into  consideration  as  evidence  of  a  grant*    Accordingly,  where 
copyholders  claimed  a  customary  right  to  dig  and  carry  away 
vitreous  sand  from  their  tenements,  and  the  evidence  was  such 
that  an  inference  of  the  existence  of  the  custom  might  be  readily 
drawn  therefrom,  it  was  held  that  it  was  not  necessary  to  prove 
that  the  right  had  been  enjoyed  for  30  years.' 


0)  Copyholders  and  their  Tenements — Evidence  of  Custom. 

In  every  case,  however,  the  onus  of  establishing  the  custom  Evidence  of 
relied  on  lies  upon  the  tenant ;  ^  and  it  is  often  a  question  of 
difficulty  to  determine  whether  the  evidence  offered  in  support 
of  an  alleged  custom  is  sufficient.  The  law  has  laid  down  no 
rule  as  to  the  extent  of  the  evidence  which  is  required  to 
establish  a  custom,  or  from  which  the  inference  of  the  fact  of  a 
custom  may  be  drawn.  It  is  the  province  of  a  jury  to  draw 
these  conclusions  of  fact.^  In  a  suit  by  the  lord  of  a  manor  to 
restrain  certain  copyholders  from  digging  and  taking  away  white 
vitreous  sand  from  their  tenements,  evidence  of  a  custom  to  dig 
vitreous  sand  for  twenty*  seven  years,  and  of  a  custom  to  dig  sand 
generally  for  a  much  longer  period,  was  adducect    The  acts  of  the 

'  S«e  Hanmer  v.  ChaDce,  4  De  6.  ante,  p.  97,  n.  *. 

J.  k,  8.  626,  631.  ^  Portland  v.  Hill,  2  Kq.  765. 

*  lb.  *  Hanmer  v.  Chance,  4  De  Q.  J.  J^ 

'  H.    This  dcciiHon  reversed  S.C.  1 1  S.  626,  635. 
L.  T.  N.  S.  667.     8. 1  of  the  Act  is  cited 

H  2 
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copyholders  had  been  open  and  notorious,  and  the  lord  bad 
never  attempted  to  exercise  any  right  of  forfeiture.  It  was  held, 
that  there  was  sufficient  evidence  of  a  custom  to  dig  vitreous 
sand  to  justify  the  copyholders ;  although  the  manor  was  one  of 
large  extent,  and  no  evidence  was  adduced  that  the  custom 
extended  over  the  whole  of  it.^ 
Admittibiiity  An  alleged  right  in  a  copyholder  according  to  the  custom  of 
to  adjoining     ft  manor  to  dig  and  caiTy  away  the  coals  therein  is  not  proved 


manor. 


by  producing  evidence  of  a  like  custom  in  an  adjoining  manor, 
although  in  the  same  parish  and  leet.^    And  such  right  will  not 
be  proved,  although  there  be  evidence  showing,  that  the  latter 
manor  was  a  subinfeudation  of  the  former,  unless  it  be  clearly 
shown,  that  the  separation  took  place  after  the  time  of  legal 
memory:    for  otherwise    the    two  manors    might  have   had 
different  immemorial  customs.'     But  where  no  question  arises 
with  respect  to  the  right  to  minerals  as  between  a  lord  and  the 
tenant,  but  the  only  question  is  with  respect  to  the  rights  of 
copyhold  miners  as  between  each  other, a  different  rule  prevails; 
the  proposed  evidence  relating,  not  to  the  customs  of  the  manor, 
but  to  the   nature   of  the   tenure   of  the   tenants.^     Where, 
therefore,  in  each  of  several  manors  belonging  to  the  same  lord 
and  part  of  the  same  district,  it  appeared  that  there  was  a  class 
of  tenants  answering  the  same  description,  and  to  whom  their 
tenements  had  been  granted  by  similar  words,  evidence  of  what 
rights  had  been  enjoyed  by  those  tenants  inter  se  in  one  manor 
was  received  to  show  what  were  their  rights  in  another.^     And 
in  the  mining  districts  of  Cornwall  and  Derbyshire,  where  the 
local  customs  prevail,^  evidence  of  what  has  taken  place  in  one 
manor  may,  it  seems,  be  admitted  for  the  purpose  of  explaining 
or  showing  the  custom  in  another ;  even  where  the  question,  is 
with  respect  to  the  right  to  minerals  as  between  a  lord  and  the 
tenant^ 
Admissibility       Evidence  that  a  copyholder  may  do  one  sort  of  waste,  such,  as 

of  eridenoe  as 

1  Hanmer  v.  Chance,  4  De  G.  J.  &  S.  *  See  Anglesey  v,  Hatherton,  lO  M. 
630,  636  :  cf.  Portland  v.  Hill,  2  Eq.      &  W.  237,  238. 

765.  *  Rowe  v,  Brenton,  8  B.  4c  C.   737, 

2  Anglesey  v.  Hatherton,  10  M.  &      3  M.  &  B.  133. 

W.  218.  •  Beepogt,  Chapters  XVIIL,  XXl, 

•'*  lb.:  cf.  Buccleuch  v.  Wakefield,  7  Ely  v.  Warren, 2  Atk.  189;  Axiffle. 

L.  R.  4  H.  L.  407.  sey  v.  Hatherton,  10  M.  k  W.  237. 
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cutting  timber,  is  do  evidence  that  he  may  do  another  sort  of  to  other  kind 
waste,  such   as   digging  mines.^     But  a  custom   empowering  ^^  ^j^^^ 
copyholders  to  dispose  of  one  sort  of  mineral  may,  in  some  ^^eral. 
cases,  be  evidence  of  their  right  to  dispose  of  a  different  sort  of 
mineral  within  the  same  manor.^ 

A  deed  more  than  two  hundred  years  old,  made  between  the  Anglesey  «. 
lord  of  a  manor  of  the  one  part  and  a  number  of  the  copyholders 
of  the  other  part,  which  stated  in  detail  various  alleged  customs, 
but  made  no  mention  of  any  custom  for  the  copyholders  to  take 
minerals ;  and  which  was  confirmed  by  a  deci'ee  in  Chancery ; 
was  held  admissible  in  evidence  against  a  copyholder  deriving 
title  under  one  of  the  parties  to  it,  to  negative  the  existence  of 
a  custom  of  the  manor  for  the  copyholders  to  take  the  minerals 
under  their  respective  copyholds.^    And  it  would  probably  have 
been  evidence  for  the  same  purpose,  even  against  a  copyholder 
not  deriving  title  under  any  of  the  parties  to  it.*     And  the  Portland  i». 
existence  of  a  customary  compiled  within  the  period  of  legal 
memory  is  conclusive  evidence  against  the  existence  of  a  custom 
not  mentioned  therein.    Thus,  where  the  customary  of  a  manor, 
compiled  within  the  period  of  legal  memoiy,  recognised  a  right 
in  the  tenants  to  dig  coal  "propriis  usis;"  and  it  appeared  from 
subsequent  documents,  that  the  privilege  of  digging  coal  for  their 
own  consumption  had  been  enjoyed  by  the  tenants  under  the 
waste  ;   but  there  was  no  evidence  of  a  similar  restricted  enjoy- 
ment by  the  tenants  under  their  customary  inclosures;   and 
there  was  evidence  of  the  tenants  having  during  a  long  period 
dug  coal  in  the  customary  inclosures  for  sale ;   it  was  held,  that 
the  custom  was  restricted  to  digging  in  the  waste  for  coal  for  the 
tenants'  own  consumption,  and  that  the  tenants  had  no  right  of 
digging  coal  under  their  customary  inclosures.^ 

'  Winchester  r.  Knight,  1  P.  Wms.  363,  364  :  see  Parrott  v.  Palmer,  u.  g. 
406 :   Parrott  v.  Palmer,  3  M.  &  K.  >  Anglesey  v.  Hatherton,  10  M.  k 

637.  W.  218. 

'  Winchester  v.  Knight,  u,  i. :  but  sec  *  lb, 

Bowe  V.  Brenton,  Cone.  329, 3  M.  k  Ry.  *  Portland  v.  Hill,  2  Eq.  765. 
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[chap.  V. 


(y)  Lonrls  ami  Copyholds. 

Loi-d  th&j,  by  A  special  custom  may  be  shown  to  exist  in  a  manor,  author- 
new  mines  in  ising  the  lord  to  enter  upon  copyhold  lands  and  work  new 
copyhold.        jj^jjj^g  thereunder.^ 


noabtfol 
whether  lord 
ean  by  cua- 
torn  work  in 
waste  without 
leaving  suffi- 
cient common. 

Bateson  r. 
Green. 


Badger  r. 
Ford. 


(5)  Lords  and  Wastes.^ 

Whether  a  custom  justifying  the  lord  of  a  manor  in  remov- 
ing, or  authorising  another  to  remove,  the  soil  of  the  waste, 
without  leaving  su£Bcient  common  for  his  commoners,  can  under 
any  circumstances  be  considered  valid,  is  open  to  doubt.  In 
Bateson  v.  Green^  a  custom,  by  which  a  lord  was  entitled  to 
dig  clay  pits  in  a  common,  or  empower  other  persons  to  do  so, 
without  leaving  herbage  for  the  commoners,  was  held  good :  and 
Folkard  v.  Hemmett,^  and  perhaps  also  Clarkson  v.  Wood- 
housed  are  authorities  to  the  same  effect.  And  in  Place  v. 
Jackson^  it  was  held,  that  the  lord  of  a  manor  was  justified  by 
custom  in  taking  stones  and  gi-avel  out  of  some  commonable  hills 
within  the  manor  without  stint.  In  Badger  v.  Ford^  on  the 
other  hand,  it  was  said,  that  a  custom,  which  presumed  the 
reservation  of  a  power  by  a  lord  at  the  time  of  the  original 
grant  of  the  right  of  common,  the  effect  of  which  would  be  to 
enable  the  lord  to  annihilate  the  right  of  common  altogether, 
was  invalid  :  and  Hilton  v.  Granville  ^  contains  observations  of  a 
similar  kind.  And  in  Wilson  v.  Willes?  it  was  decided,  that 
one  copyholder  of  a  manor  could  not  assert  a  customary  right, 
derivable  from  his  lord,  to  take  turf  in  an  unlimited  quantity 
from  the  common  of  the  manor,  to  the  prejudice  of  the  rights 


»  Bourne  v.  Taylor,  10  East,  189  ; 
Hilton  V.  Granville,  1  Or.  &  Ph.  293, 
294  ;  Aapden  o.  Seddon,  1  Exch.  D. 
510.  See  Eardley  v.  Qranyille,  3  Ch. 
D.  832  ;  and  cf.  \^Tiitechurch  v,  Hol- 
worthy,  4  M.  &  8.  340.  The  lord  has 
no  such  right  independently  of  cus- 
tom :  pee  ante^  p.  74. 

-  The  lord  of  a  manor  may,  inde- 
pendently of  custom,  open  mines  or 
quarries  in  the  manorial  wastes,  pro- 
vided that  he  do  not  thereby  preju- 


dice the  rights  of  the  commoners  :  see 
ante^  p.  76. 
»  6  T.  R.  411. 

*  lb.,  417  n.  (a). 

»  3  Dougl.  189  ;  6  T.  R.  412n.(a).  For 
a  statement  of  the  custom  in  this 
case,  see  pott.  Chap.  VII.,  Part  B,, 
Sect.  2,  a. 

•  4  Dowl.  &  Ry.  318. 
7  3  B.  &  Al.  153,  155. 

»  5  Q.  B.  701  :  see  pp.  729,  730. 
»  7  East,  128. 
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of  the  other  copyholders.  And  in  Arlett  v.  EUiSy^  it  was  said, 
after  an  elaborate  criticism  of  Bateaon  v.  Oreen,  Clarksan  v. 
Woodhouse,  and  FoVcard  v.  Hemmett,  that  a  custom  in  a 
manor,  authorising  a  lord  to  make,  without  limit,  grants  of  a 
waste,  in  which  copyholders  had  a  right  of  common,  would  be 
bad.^  It  will  be  observed  that,  in  all  probability,  no  assistance 
can,  in  the  consideration  of  this  question,  be  derived  from  con- 
sidering the  law  relative  to  the  claim  by  custom  of  a  copyholder 
to  dig  clay  without  limit  out  of  his  copyhold  tenement.'  "  It 
may  be  that  the  lord,  being  the  grantor,  cannot  establish,  as  a 
reservation  out  of  his  grant,  that  which,  in  the  absence  of  pro- 
duction of  the  grant  itself,  is  plainly  unreasonable."  ^  Bateaon 
V.  Oreen  may  perhaps  be  reconciled  with  sound  principles  by 
treating  the  custom  there  set  up  as  one  which  was  only  exercis- 
able at  certain  fixed  periods  of  the  year.  The  custom  set  up  in 
Clarkson  v.  Woodhouse  may  possibly  be  considered  good,  either 
as  really  being  for  the  benefit  of  the  commoners ;  ^  or  as  being  a 
custom,  which  was  confined  to  a  particular  portion  of  the  waste 
land  in  question.  And  that  set  up  in  Folkard  v.  Hemmett 
may  possibly  be  considered  good,  on  the  ground  of  its  having 
been  sanctioned  by  the  homage  of  the  manor.^  Unless,  how- 
ever, these  are  sound  distinctions,  these  decisions,  and  also  the 
decision  in  Place  v.  Ja/ikaon,  can  hardly,  it  is  conceived,  be  con- 
sidered good  law.7 

It  does  not  follow,  that  a  custom,  justifying  the  lord  of  a  He  perhaps 
manor  in  removing  the  soil  of  the  waste,  without  leaving  suffi-  bonnd  to 
cient  common,  would  be  bad,  if  it  were  part  of  the  custom,  that  "^^^n 
the  lord  should  make  compensation  for  all  damage.® 

In  any  events  whether  a  custom  by  a  lord  to  dig  without  Wanton  work- 
ing. 

>  7  B.  &  C.  346.  '  Sec  also  Wakefield  v.  Buccleuch, 
s  Ar  BaylejT,    Hcdrojd    k  Utile-      4  Eq.  6S9>643,  per  Malins,  V.C.    It 

dale,   JJ. :   see  also   Hall   v.  Byron,  ahoold,  however,  be    obflerved,    that 

4  Ch.  D.  667,  678,  679.  Bateson  v.  Green  was  cited  by  Lord 

>  Such  a  claim  may  be  supported,  Chelmsford,  with  apparent  approval, 
•ee  anU^  p.  9S.  in  Salisbury  v.  Gladstone,  9  H.  L.  C. 

*  Hall  V.  Byron,  4  Ch.  D.  679,  per      709.      See  also  Hilton  v,  Granrille, 
HjOI,  V.C.  1  Cr.  &  Ph.  293,  2M,per  Ix)rd  Cot- 

*  See  a  statement  of  the  custom,      tenham. 

ptnit.  Chap.  VII.,  Part  B.,  Sect.  2,  a,  "  See  and    consider    Buccleuch    v, 

*  S(«  the  observations  on  these  cases      Wakefield,  L.  R.  4  H.  L.  396  :   but  see 
in  Arlett  r.  Ellis,  7  B  &  C.  365  to  368,      pp.  406,  407. 

p^r  Baylcy.  J. 
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stiut  be  valid  or  not,  the  digging  must  be  bond  fide.    The  lord 
may  be  restrained  if  he  digs  wantonly.^ 


Conctirrent 
customs. 


(«)  Concurrent  Custovis. 

There  may,  in  respect  of  mines,  be  two  concurrent  customs  in 
a  manor,  one  in  favour  of  the  lord,  and  the  other  in  favour  of  the 
copyholders.  Thus,  in  Curtis  v.  Daniel,^  it  was  decided,  that 
the  lord  of  a  manor  in  Cornwall  might,  by  acts  of  ownership, 
establish  his  right  to  all  tin  mines  within  the  manor,  as  well 
under  the  freehold  tenements  as  under  the  customary  tenements 
and  the  wastes ;  and,  that  consistently  therewith,  the  tenants  of 
certain  tenements  in  a  vill  within  the  manor,  some  of  them 
freehold  and  some  customary,  might,  by  acts  of  ownership  for 
more  than  20  years^  establish  their  right  to  copper  mines,  as 
well  under  the  waste  and  customary  lands,  as  under  the  freehold 
lands  within  the  vill. 


Lord  may  by 
prescnptioQ 
work  in 
copyhold. 


6.  Pre8cnjjtio7i, 

The  lord  of  a  manor  may  be  entitled  by  prescription  to  enter 
upon  the  copyhold  tenements,  and  dig  for  and  get  the  minerals ; 
making  compensation  to  the  copyholders  for  all  damage  which 
he  causes.^ 


Sect.  8.— WORKINGS— MATERIALS  FOR  ROADS.-* 

Highw.  The  Highways  (Turnpike)  Act,  3  Geo.  4,  c  126,  empowers 

(Tump.)  Act.  gurveyors  to  the  trustees  or  commissioners  of  any  turnpike  road 
to  search  for,  dig,  and  carry  away  any  materials  for  making  or 
repairing  turnpike  roads :  (1),  out  of  any  common,  river,  or  brook 
(not  being  within  50  yards  of  any  bridge,  dam,  weir,  or  jetty), 
or  out  of  any  waste,  or  common,  in  any  parish,  hamlet,  or 
place  in  which  any  part  of  such  road  may  lie,  or  in  any  adjoin- 


»  Place  1?.  Jackson,  4  D.  &  Ry.  318. 

'  10  East,  273. 

3  See  Paddock  v.  Forester,  3  M.  &  G. 
903.  It  was  in  the  same  case  held, 
that  a  plea,  stating  the  prescription, 


should  state  it  with  the  qualification 
as  to  compensation. 

*  These  cannot    usually  be   taken 
under  custom  :  see  antCy  p.  91. 
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ing  palish,  hamlet,  or  place ;  and  (2),  out  of  the  land  of  any  per- 
sons where  the  t^ame  may  be  found  in  any  such  parish,  hamlet, 
or  place  (not  being  a  garden,  yard,  park,  paddock,  planted  walk, 
or  avenue  to  any  house,  or  any  piece  of  gi'ound  planted  and 
set  apart  as  a  nurser}'  for  trees).     And  it  empowers  them  (3)  to 
deposit  or  carry  materials  on  or  through  inclosed  lands  (not 
being  a  garden,  &c.),  or  open  lands,  on  paying  for  all  damage. 
In  exercise  of  the  first  of  these  powers  no  payment  need  be  made 
for  the  materials  taken,  but  all  damage  to  lands  in  private  hands 
must  be  paid  for.     Before  exercising  the  second  in  respect  of 
inclosed  lands,  notice  must  be  given  to  the  owner  to  show  cause 
against  the  same  before  two  justices,  who  may  decide  in  the 
matter ;  and,  in  exercising  it,  satisfaction  must  be  made  to  the 
owner  for  the  materials  taken  and  for  damage  done.     Differences 
as  to  payments  or  damage  are  determinable  by  two  justices;^ 
but  no  greater  satisfaction  can  be  awarded  for  the  materials  taken 
than  their  actual  saleable  value.^    If  surveyors  make  pits  or 
holes  in  getting  materials,  they  are  bound  under  penalties  to 
fill  them  up  or  fence  them  off,  or  otherwise  secure  them  against 
accidents  to  persons  or  cattle.^     In  an  action  to  restrain  an 
injury  arising  from  digging  gravel  pits  for  repairing  turnpike 
Toaidfi,   the    trustees  of    the    roads   are    necessary    parties  as 
well  as    the  surveyor  under  whose    directions  the  works  are 
carried  on.* 

The  General  Highways  Act,  5  &  6  W.  4,  c.  50,  empowers  Qen,  Highw. 
surveyors  of  parishes,  in  any  waste  or  common,  river,  or  brook,  ®*' 
within  their  parishes,  and,  if  necessary,  within  other  parishes, 
wherein  materials  are  likely  to  be  found,  to  dig  and  carry  away 
the  same ;  so  that  they  do  not  divert  or  interrupt  the  course  of 
the  river  or  brook,  or  damage  any  building,  highway,  or  ford,  or 
get  the  same  out  of  any  river,  or  brook,  within  150  feet  from  any 
bridge,  dam,  or  weir :  and  also  empowers  them,  upon  obtaining 
the  consent  of  the  owners,  or  the  licence  of  two  justices,  to 
gather  stones :  without  making  satisfaction  for  their  value,  but 


»  S«.  97,  98  :  sec  4  &  5  Vict.  c.  51.  3  Geo.  4,  c.  126,  b.  101. 

Penons,    who   remove   the  materials  ^  7  &  8  Geo.  4,  c.  24,  s.  15. 

before    the    surveyors    have    discon-  ^  3  Geo.  4,  c.  126,  ss.  97,  99. 

tznuerl  digging,  are  liable  to  penalties:  *  Weeks  t\  Reward,  10  W.  K.  557. 
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making  satisiiBction  for  damage  done  by  carrying  them  away.^ 
The  provision  as  to  gathering  stones  applies  to  inclosed  lands.' 
But  none  of  the  provisions  extend  to  the  sea-beach^  where  the 
removal  of  the  materials  would  cause  damage  by  inundation  or 
increased  danger  of  encroachment  by  the  sea.'  If  sufficient 
materials  cannot  be  found  under  the  lastly  mentioned  powers, 
surveyors  may,  by  the  authority  of  the  justices,  search  for,  dig, 
and  get  them  in  or  through  the  several  or  inclosed  lands  (not 
being  a  garden,  yard,  avenue  to  a  house,  la^n,  park,  paddock,  or 
inclosed  plantation,  or  inclosed  wood  not  exceeding  100  acres  in 
extent) ;  making  such  satisfaction  to  the  owners  for  the  mate- 
rials and  for  the  damage  done  as  shall  be  settled  by  the  justices.^ 
And  they  may  so  dig  and  get  them,  although  they  must  carry  them 
away  by  an  "  avenue  to  a  house ;"  the  exception  of  a  "  garden, 
yard,  avenue  to  a  house,"  &c.,  refening  only  to  the  digging  or 
getting  of  the  materials,  and  not  to  the  carrying  of  them  away 
when  got^  But  notice  must  be  given  before  materials  can  be 
taken  from  inclosed  lands;  and  if  the  owner  shows  cause 
against  the  removal,  two  justices  may  decide  thereon,  and  may 
give  the  necessary  authority  to  the  surveyor.*  Before  materials 
can  be  taken  from  any  of  the  Crown  woods  or  forests,  the  consent 
in  writing  of  the  Commissioners  of  Woods  must  be  obtained.^ 
And  before  materials  can  be  taken  from  any  part  of  a  common  re- 
quired to  be  preserved  as  an  open  space,  and  not  set  apart  for  the 
purpose  of  taking  such  materials  with  the  sanction  of  parlia- 
ment, the  consent  of  the  persons  having  the  regulation  or  manage- 
ment thereof,  or  an  order  of  the  justices,  must  be  obtained.* 
If  surveyors  make  pits  or  holes  in  getting  materials,  they  are  bound 
under  penalties  to  fill  them  up  or  slope  them  down,  and  fence  them 
off : '  and  in  addition  to  their  liability  to  civil  proceedings,  they  are 
liable  to  penalties,  if  they  damage  any  bridge,  mill,  building, 

»  S.  51.  Cf.  ElliB'tJ.  Bromley,  Loc.  »  Ramsden  v.  Yeate8,6  Q.  B.  D.5S3. 

Bd.,  W.  N.  1876,  pp.  78,  166;  where  •  S.  63:    see  4  ft   6  Vict,  c    61. 

the  defendants    were    held  entitled,  Persons,  who  remove   the   materials 

under  a  private  Inclosure  Act,  to  fol-  before  the  surveyors  have  discontinued 

low  a  stratum  of  gravel  in  a  pit  in  a  digging,  are  liable  to  penalties  :  6  A;  6 

lateral  direction,  and  to  dig  it  out.  Will.  4,  c.  50,  s.  47. 

*  Alresford,  &c.  Authority  v.  Scott,  '  10  Geo.  4,  c.  50,  s.  106. 

7  Q.  B.  D.  210.  •  39  &  40  Vict.  c.  56,  s.  20. 

^  S.  .52.  »  6  &  6  W.  4,  c.  50,  s.  55. 

*  S.  54. 
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dam,  highway,  occupation  road,  ford,  mines,  or  tin  works.^ 
Trespass  will  not  lie  against  a  surveyor  for  entering  lands,  even 
although  he  has  not  tendered  amends  for  the  injury  done ;  the 
justices  being  the  proper  persons  to  settle  the  damages  to  be 
paid.'  The  authority  granted  by  the  justices  does  not  continue 
indefinitely,  but  is  limited  to  the  necessities  of  the  occasion  in 
respect  of  which  it  is  granted.^  Under  an  Inclosure  Act  em- 
powering the  appropriation  of  particular  closes  for  the  getting 
of  stone  and  gravel  and  other  "  materials  "  for  the  repair  of  the 
highways  and  other  roads  to  be  set  out  by  virtue  of  the  Act, 
and  for  the  use  of  the  inhabitants  of  a  particular  parish,  it  was 
held,  that  the  parishioners  were  not  entitled  to  take  stones  for 
the  purpose  of  burning  them  into  lime  for  manure.^ 

The  Rail.  CL  Cons.  Act,  1845,^  empowera  a  railway  company,  Bail.  ci. 
without  previous  payment,  to  take  temporary  possession  of  land,     ^' 
not  being  more  than  200  yards  distant,  and  not  being  a  garden, 
orchard,  or  plantation  attached  to  a  house,  nor  a  park,  planted 
walk,  avenue  or  ground  ornamentally  planted,  and  not  being 
nearer  than  a  prescribed  distance  to  the  mansion-house  of  the 
owner  of  such  land,  for  the  purpose  of  taking  earth  or  soil  by 
side  cuttings  therefrom,  or  of  obtaining  materials  therefrom 
for  the   construction   or  repair  of  the  railway,   or  of  the  ac- 
commodation  works  connected  therewith.     But  no   stone  or 
slate  quarry,  brick  field,  or  other  like  place  worked  or  used  for 
getting  materials  for  sale  or  disposal  can  be  so  taken  or  used.* 
And  the  company  must  give  previous  notice  to  the  owner ;  and 
the  owner  may  object  that  the  land  is  essential  to  be  retained ; 
and  two  justices  may  order  that  the  land  and  materials  be  not 
taken,  and  that  other  lands  be  taken.^     And  the  company  must, 
before  using  the  land,  separate  it  by  proper  fences  and  gates 
from  the  adjoining  lands ;  and  the  materials  must  be  taken  in 
such    manner  as  the   owner's  surveyor  may  direct ;   and   the 
owner  may  compel  the  company  to  purchase  the  land  in  ques- 

>  S.  57.  under  its  prorisions  to  dig  boles  in  a 
'  Peten  v.  Clanon,  7  M.  4c  G.  548.         pnblic  thoroughfare,  in  order  to  help 

>  Mad  Ten  v.  Bartholomew,  4  Q.  B.      themselves  to  water  :  see  Edwards  v, 
D.  5.  JoUiffe,  W.  N.  1877,  p.  120. 

*  Bjrlatt  V,  Marfieet,  14  M.   ft  W.  «  8  &  9  Vict.  c.  20. 

233.        The    Pnb.    Health  Act,  1876,  •  s.  32. 

does  not  amthorise  local  bodies  acting         7  s^.  33.37. 
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tion.^  And  the  company  must  make  full  compensation  for  the 
value  of  all  clay,  stone,  gravel,  and  sand  taken,  and  for  all 
damage  done,  and  may  be  required  to  give  sureties  for  the 
payment  thereof.*  These  provisions  apparently  apply  to  the 
case  of  a  company,  who  are  already  in  possession  of  a  sur- 
face, and  who  are  desirous  of  taking  the  underlying  earth  or 
soil.* 


Sect.  4.— USER. 

Lord  of  manor  The  lord  of  a  manor  may  be  entitled  by  custom  to  enter  upon 
right  oixuer  ^^®  surface  of  the  copyholds  or  the  customary  freeholds,  and  to 
by  custom,  or   ^\\g  pits  therein  for  the  purpose  of  working  the  mines,*  or  to 

prescription.  .  i  •         k 

deposit  thereon  earth  or  rubbish  ;^  or  to  use  a  portion  of  the 
subsoil  for  the  carriage  of  the  minerals  ;•  either  unconditionally, 
or  upon  the  terms  of  making  compensation  for  all  damage.^  And 
the  lord  of  a  manor  may  be  entitled,  either  by  custom  or  by 
prescription,  to  dig  pits  upon  the  surface  of  the  waste  lands  of 
the  manor  for  the  purpose  of  working  the  underlying  mines  or 
quarries,^  with  the  incidental  right  to  deposit  earth  or  rubbish 
But  custom  as  npon  such  surface.*  However,  a  customary  user  of  copyholds,  in 
**^b^^t*to^  order  to  be  good,  must  not  be  without  limitation.  If,  therefore, 
restriction.  it  involves  a  right  which  might  be  exercised,  so  as  to  render  a 
copyhold  tenement  useless  for  the  tenant,  it  will  be  bad.  Thus, 
in  an  action  brought  by  the  customary  tenant  of  a  manor,  the 
following  custom  was  alleged.  It  was  said,  that  whenever  the 
lord  of  the  manor,  or  his  tenants  of  collieries  within  the  manor, 
sank  pits  in  the  freeholds  of  the  manor  for  the  purpose  of  working 
the  collieries,  he  and  they  had  been  accustomed  to  throw  the  earth, 

1  6s.  40,  41,  42.  *  See  BaUacorkish,  &c.  Co.  v.  Har- 

3  Ss.  89,  4.S.  rison,  ».  «.,  69,  60. 

'  See    Looeemore  v.   Tiverton,   &c.  •  See  Eardley  v.  GranviUe, «. «.,  S33. 

R.  C.  22  Ch.  D.  34,  43.  7  See  BaUacorkish,  &c.  Co.  v.  Har- 

*  BaUacorkish.  &c.  Co.  v.  Harrison,  rison,  «.  *. ;  Eardley  v,  GranyiUc,  u,  #., 

L.  R.  5  P.  C.  59.    It  does  not,  how-  826, 833  :  see  also  Great  Lazey  Mining 

ever,  appear,  whether  the  custom  was  Co.  v.  Clague,  4  App.  Cas.  115,  116  ; 

one  exercisable    by  the  lord  of  the  A.-G.  v.  Mylchreest,  ib.  309. 

manor  as  such.     See  also  Eardlej-   t*.  •  Rogers  v.  Taylor,  1  H  &  N.  706. 

GranTJllc,  3  Ch.  D.  832.  »  IK 
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stones,  coak,  &c.,  coming  from  such  pits  together  in  heaps  on 
the  land,  being  customary  tenement  of  the  manor,  "  near  to  such 
pits  there  to  remain  and  continue,"  and  to  place  wood  there  for 
the  necessary  use  of  the  pits,  and  to  take  away  from  thence 
part  of  the  coals  so  placed  there,  and  to  bum  other  part  of 
such  coals  ''at  his  and  their  free  will  and  pleasure/'  It 
was  held,  that  this  custom  was  bad,  as  being  uncertain  and 
unreasonable.^ 


>  Bioadbent   v.   WiUu,  Willes,    360 ;    Wilkea  v.   Broadbent,   1   Wils.   68 ; 
S  Str.  1224. 
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Bveiy  co- 
owner  entitled 
to  work. 


Remedies  for 
interference 
with  right  — 
generally. 


WORKING    AND    USER    AS    BETWEEN    CO-OWNERS    AND 

PARTNERS. 

Sbct.  1.— co-ownership  WITHOUT  PARTNERSHIP  EITHER  IN 

WORKING  OR  LAND. 

a.  Po88e88ion  and  Working — OeneraUy, 

Ant  joint  tenant,  tenant  in  common,  or  coparcener,  of  a  mine 
or  quarry,  is  entitled  to  enter  upon  and  work  it.^  "  No  authority 
has  been  referred  to,  and  I  believe  none  can  be  found,  to  say 
that  the  rights  of  tenants  in  common  in  a  mine  are  not  as 
extensive  as  can  be  suggested  for  each  of  those  tenants  to  do 
what  he  wills  with  the  undivided  property,  provided  always  that 
he  does  not  take  more  than  his  share."  ....  "  How  is  a  tenant 
in  common  to  enjoy  his  share  (if  that  is  the  right  expression)  of 
the  common  property  in  a  coal  mine,  if  he  is  not  at  liberty  to 
dig  and  carry  away  the  coal  ? " '  In  case  of  actual  ouster,  the 
injured  party  may  recover  possession  of  his  undivided  share ;' 
and  he  may  recover  mesne  profits;^  or  charge  the  wrongdoer 
with  an  occupation  rent^  And  he  may  recover  damages  either 
where  there  is  actual  ouster,  or  where  the  common  property  is 
destroyed  by  the  act  of  the  co-owner.*    Unless,  however,  in  case 


*  See  and  consider  Goodwyn  v. 
Bpray,  2  Dick.  667  ;  Denys  v.  Shuck- 
burgh,  4  T.  &  C.  Bq.  Ex.  42  ;  Qriffies 
V.  Qriffies,  S  L.  T.  N.  S.  758 ;  Jacobs  v. 
Seward,  L.  R.  6  H.  L.  464  ;  Job  v. 
Potton,  20  Eq.  84,  93,  94,  97.  See  also 
Co.  Litt.  199  b,  200  b.  Perens  v. 
Johnson,  3  Sm.  &  G.  427,  does  not 
contain  anything  to  the  contrary. 
Cf.,  as  to  Letters  Patent,  Mathers  v. 
Green,  1  Ch.  29. 

*  Job  V.  Potton,  20  Bq.  84,  93,  per 
Bacon,  V.-C.  ;  in  effect  overruling 
several  of  the  dicta  in  Wilkinson  v. 


Haygarth,  12  Q.  B.  837.  Ackroyd  v. 
Briggs,  14  W.  R.  26,  is  no  authority  to 
the  contrary  of  Job  v.  Potton  ;  its  facts 
being  apparently  entirely  misstated  : 
see  the  report  in  15  L.  T.  N.  8.  621. 
»  Co.  Litt.  199  b. 

*  Denys  v.  Shnckburgh,  4  Y.  &  C. 
Bq.  Bx.  61. 

»  McMahon  v.  BnrcheU,  2  Ph.  127  ; 
Pascoe  V.  Swan,  27  Beav.  508. 

•  Trespass  and  trover  formerly  lay  : 
see  Jacobs  v.  Seward,  L.  R.  5  H.  L. 
464,  472,  et  »eq. ;  Be  Smith,  10  Ch.  85. 
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of  actual  oaster,  or  unless  the  common  property  is  destroyed, 
none  of  these  remedies  can,  in  general,  be  obtained.  For,  if  it 
is  the  right  of  the  person  seeking  the  remedy  to  enter  upon  and 
work  the  mine  or  quarry,  it  is  equally  the  right  of  the  person 
against  whom  he  seeks  it  to  do  so.    Where  two  or  more  persons  Beoeirer  and 

twaniigttr. 

are  co-owners  of  a  mine  or  quarry,  without  more,  and  disputes 
take  place  between  them,  a  receiver  and  manager  will  not,  as  a 
general  rule,  be  appointed  at  the  instance  of  one  of  them.^  It 
would  seem,  however,  that,  where  a  plain  case  of  exclusion  or 
interference  is  established,  the  appointment  would  be  made.' 
At  all  events,  if  the  applicant  seeks  by  his  action  a  partition  or 
sale,  he  will  be  entitled  to  the  appointment  of  a  receiver  and 
manager,  even  on  interlocutory  application  f  and  in  an  action  so 
framed,  the  appointment  may  be  obtained,  if  a  case  of  mere 
occupation,  without  exclusive  occupation,  is  established.^ 

No  co-owner  is  entitled  to  work  in  an  improper  or  unskilful  DestructiTe 

waste. 

manner  amounting  to  destructive  waste.^  If  he  does,  he  may 
be  restrained  by  injunction.' 


b.  Account  and  Contribution. 

And  no  co-owner  is  entitled  to  appropriate  more  than  his  Brery  co- 
share  of  the  produce.^    If  he  does,  an  action  for  an  account  will  to  account. 
lie  against  him.^    The  appropriation  of  an  amount  beyond  a 


*  See  Roberts  v.  Eberhardt,  Kay, 
14S,  15S,  169.  The  contraiy  was 
fonnerl J  laid  down :  see  Jefferys  v. 
Smith,  1  J.  &  W.  203 ;  Wynget  v, 
Heathcote,  cited  in  Bentley  v.  Bates, 
4  T.  &  C.  Eq.  9z.  1S7. 

s  See  Sandfoid  v.  Ballard,  33  Beay. 
iOl  ;  which,  however,  was  a  case  of 
■oriace  property. 

*  This  would  hare  been  so  eyen 
befote  the  Jnd.  Acts :  for,  in  an  action 
■o  framed,  it  ooold  not  have  been 
objected  that  the  appointment  might 
be  of  indefinite  duration :  see  and  con* 
sider  Boberts  v.  Bberfaaidt,  u.  §, 

4  See  Porter  v.  Lopes,  7  Ch.  D.  368, 
a  case  of  surface  property.  The  law 
was  otherwise  before  the  Jnd.  Acts. 
Of  conrae,  if  a  receirer  only  is  ap* 
pointed,  the  working  of  the  mine  is 


stopped  :  if  it  is  desired  to  continue 
the  working,  a  manager,  as  well  as 
a  receiver,  is  necessazy :  Ex  parte 
Cambrian  Co.,  14  Ch.  D.  663. 

*  See  Hole  v,  Thomas,  7  Yes.  689 ; 
WUkinson  v,  Haygarth,  12  Q.  B.  837  ; 
Arthur  «.  Lamb,  2  Dr.  &  Sm.  428 ; 
Job  V.  Potton,  20  Bq.  84. 

•  Ih. 

'  Denys  v.  Shuckburgh,  4  Y.  &  C. 
Eq.  Ex.  42  ;  Jacobs  v.  Seward,  L.  B. 
6  H.  L.  464,  476,  478  ;  Job  v.  Potton, 
%.  i„  93. 

^  lb.;  Be  Smith,  10  Ch.  86.  Prior 
to  the  Jnd.  Acts  such  account  might 
haye  been  obtained  either  in  equity 
by  bill,  or  at  law  by  action  under  the 
Act  4  ft  6  Anne,  c.  3,  s.  27  :  see  Denys 
V.  Shnckburgh,  u.  $. 
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man's  proper  share   of  the   produce   refers,   however,   to   his 

share   of  the   net    produce,   deducting  all    expenses   incident 

to  the   working.!      Indeed,  an   improper  appropriation   must 

be   understood  to  mean  an  appropriation   by  reference  to  the 

rent  or  royalty  which   a  stranger  would  pay.*     A  co-owner, 

who    expends    his    capital    in    a   hazardous   speculation    like 

mining  or  quarrying   cannot,    in  general,  be  called  upon  to 

account  for  any  share  of  the  profits  he  may  make  by  so  doing.' 

Not  in  general  Qn  the  other  hand,  if  one  co-owner  chooses,  without  any  agree- 
to  lien  or  con-  .111  1  1      1  • 

tribation.  ment  With  the  others,  to  enter  on  and  work  the  mine  or  quarry, 
he  has  not,  in  respect  of  his  expenses,  a  lien  on  the  share  of  the 
others  ;^  nor  can  he,  in  case  of  loss,  call  upon  them  for  a  contri- 
bution.* But  it  may  be  otherwise,  if  the  working  takes  place 
with  the  acquiescence  of  the  others,  and  the  expenses  have  been 
incurred  in  procuring  necessaries/' 


Co-owners  in 
general  part- 
nen  as  re- 
gards third 
parties. 


c.  Pledging  Credit. 

Whatever  relation  may  be  occupied  by  them  inter  se,  it  seems 
hardly  possible  for  two  or  more  co-owners  of  a  mine  or  quarry, 
if  they  in  conjunction  work  it,  and  sell  the  produce,  to  avoid 
holding  themselves  out  to  the  world  as,  and  subjecting  them- 
selves to  all  the  consequences  of  being,  partners  as  well  in  the 
land  BA  in  the  profits  of  the  working7 


Sect.   2.— CO-OWNERSHIP    OF    LAND,    BUT    PARTNERSHIP    IN 

WORKING. 

a.  Poaseaaion  and  WorkiTig — Generally. 

Brory  partner       Where  two  or  more  persons  are  partners  in  the  working  of  a 

work.  mine  or  quarry,  without  being  paitners  in  the  mine  or  quarry 

itself,  any  partner  is  entitled  to  enter  upon  and  work  it  in  a 


>  See  Job  v.  Potion,  20  £q.  97,  98.  * 

^  See  ib.  84,  97,  where  the  mine  in 
question  was  in  lease. 

^  See  and  consider  Henderson  v, 
Eason,  17  Q.  B.  701. 

*  See  and  consider  Feredaj  v. 
Wightwick,  1  R.  &  My.  46,  49,  50  :  of. 
Kay  V,  Johnston,  21  Bear.  536. 


*  Henderson  v.  Eason,  17  Q.  B.  701, 
721. 

•  See  Scott  v.  Nesbitt,  14  Ves.  446  ; 
Sayers  v.  Whitfield,  1  Knapp.  P.  C. 
149. 

7  See  and  consider  Crawshay  r. 
Maule,  1  Swanst.  623. 
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practicable  and  feasible  way.^  He  will  not,  however,  against  the 
will  of  the  others,  be  allowed  to  send  a  separate  set  of  miners 
down  a  shaft  to  work  his  own  share  only  of  a  mine.  For  if 
every  partner  did  this,  it  would  be  practically  impossible  to  con- 
tinue the  working.^  There  would,  in  fact,  in  such  a  case,  be 
a  direct  interference  with  the  others.'      Any  such  partner  is  Receiver  and 

manager. 

entitled  in  an  action  seeking  for  dissolution  and  accounts^  if  he 
can  show  exclusion,  or  disagreement  between  the  partners  as  to 
the  proper  method  of  working,  to  obtain  on  interlocutory  appli- 
cation an  order  for  a  receiver  and  manager  of  the  whole  mine  or 
qaany>  Where,  however,  dissolution  and  accounts  are  not 
sought  for,  an  order  on  interlocutory  application  for  a  receiver 
and  manager  will  not  in  general  be  obtained.'*  Nor  even  in 
an  action  seeking  dissolution  and  accounts  will  such  an  order 
be  obtained,  unless  the  applicant  can  show  exclusion  or  inter- 
ference ;*  or,  at  all  events,  inability  to  agree  upon  a  plan  for  the 
working  :  ^  and  it  is  not  sufficient  to  show  mere  negative  want 
of  co-operation.®  An  injunction  may  of  course  also  be  obtained  Injunction. 
in  an  action  seeking  for  dissolution  and  accounts  to  restrain 
interference. 


6.  Account  and  Contribution. 

Of  course,  no  such  partner  is  entitled  to  appropriate  more  than  Every  partner 
his  share  of  the  produce.'     If  he  does,  the  other  partners  may  account. 


'  See  and  conaider  Jefferya  v.  Smith, 
1  J.  Jc  W.  302 ;  Roberta  v.  Eberhardt, 
Kmxr  148, 159,  161, 162,  163. 

>  See  Jeffeiys  v.  Smith, «.  $, ;  Tatam  v. 
Willimmit,  3  Ha.  355  ;  Roberts  v.  Eber- 
hmrdtj  «(.  «.,  156,  157. 

*  See  Robeite  v.  Eberhardt, «. «.,  162, 
I«3. 

^  Crawshay  v.  Maale,  1  Bwanst.  495, 
607y  527,  529  ;  Jefferys  v.  Smith,  u.  «., 
302  ;  Boberts  v.  Eberhardt,  v.  *.,  148, 
155  :  cf.  Bentley  v.  Bates,  4  Y.  & 
C.  Kq.  Kx.  182. 

*  Boberts  v.  Eberhai\it,  m.  #.,  155, 1 58, 
159,  160. 

*  75.  161,  162.  As  to  what  will 
oonstitate  interference,  see  ib. 


7  See  and  consider  Lees  v.  Jones,  3 
Jur.  N.  S.  954.  . 

*  Roberts  v.  Eberhardt,  v. «.,  161, 163. 
For  the  form  of  an  order  which  in  a 
proper  case  will  be  made,  see  Clegg  v, 
Fishwick,  Set.  417,  418;  Clarke  v. 
Smith,  ib,  418  ;  Jefferys  v.  Smith,  ih, 
(where  the  order  ran  '*  himself  or  such 
other  person  as  he  should  tliink  fit 
being  a  practical  miner")  ;  Rodewald 
V.  Wayne's  Merthyr,  &c.  Works,  ib. 
418,  419,  (where  special  provision  was 
made  as  to  debts). 

•  See  Bentley  v.  Bates, «.  «.,  182  ; 
Roberts  v.  Eberhardt,  v.  s,,  158,  159  ; 
Clegg  V.  Clegg,  3  GifP.  322. 
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obtain  an  account  against  him.  And  they  may  do  so  without  seek- 
ing a  dissolution.^  For  the  necessity  of  seeking  a  dissolution,  in 
order  to  take  an  account,  applies  only  to  mercantile  concerns 
strictly  so  called.  And  mining  concerns,  although  mercantile  for 
some,  are  not  so  for  all,  purposes.'  The  extent  to  which,  in  such 
a  case,  appropriation  will  be  disallowed  is  illustrated  in  Clegg  v. 
Clegg?  There  A.,  B.,  and  C,  were  tenants  in  common  of  mines ; 
A.  being  entitled  to  one  moiety,  and  B.  and  C.  to  the  other 
in  equal  shares.  Part  of  the  surface  belonged  in  severalty  to 
A.,  and  the  other  (called  Bent  Grange)  to  B.  and  C.  in  equal 
shares.  Under  the  terms  of  an  agreement  with  them,  a  lessee 
under  A.,  B.,  and  C,  sank  a  shaft  to  the  mines  through  Bent 
Orange  for  the  purpose  of  working  them.  He  subsequently 
used  the  shaft  for  the  carriage  of  foreign  coal.  In  a  suit  by  A. 
against  B.,  C,  and  the  lessee,  it  was  held,  that  the  shaft  having 
been  made  by  a  person,  who  was  lessee  not  merely  of  B.  and 
G.  but  of  A.,  must,  although  made  upon  ground  which  was  the 
separate  property  of  B.  and  G,  be  considered  to  have  been  in 
effect  made  at  the  common  expense  of  all  the  lessors.  A  decree 
was,  accordingly,  made  declaring  the  title  of  A.  to  a  moiety  of  the 
profit  earned  in  respect  of  the  carriage  of  the  foreign  coal. 
And  to  coniri-       If  any  such  partner  incurs  proper  and  necessary  expenses  in 

bation  and        xi_  i  •  •  x  xi^  •        is_         ^ 

lien.  ^^®  workmg ;  or  incurs  expenses  to  preserve  the  mme  from  a 

calamity,  such  as  drowning;  he  is  entitled  to  have  them 
deducted  out  of  the  joint  profits  before  any  division  takes 
placed  He  is  also  entitled,  in  case  the  working  results  in  a  loss, 
to  call  upon  the  other  partners  for  a  contribution.'^  And,  if,  in 
the  course  of  the  working,  one  of  such  partners  becomes  indebted 
to  another,  the  creditor  has  a  lien  on  the  debtor's  share  in  the 
concern.'  And  such  lien  will  be  enforced  against  a  mortgagee 
or  trustee  in  bankruptcy .^  The  lien  will,  however,  only  extend 
to  the  debtor's  share  in  the  partnership  concern.  There  can 
be  no  lien  on  the  debtor's  undivided  share  in  the  land.^ 

i  Bentley  v.  Bates,  4  Y.  &  O.  Eq.  Ex.  '  See  Henderson  v.  Eason,  17  Q.  B. 

1S2  :  see  the  obeerrations  on  this  case  701,  721. 

in  Roberts  v.  Eberhardt,  Kay,  158, 159.  «  Fereday  ».  Wightwick,  1  R.  &  My. 

*  See  Bentley  v.  Bates,  n.  #.,  190.  45 ;  Taml.  250 ;   Kay  v.  Johnston,  21 

*  3  Giff.  322.  BeaY.  536. 

*  Roberts v.Everhardt, Kay,  14 8. 161,  ^  Fereday  v,  Wightwick,  u.  #. 
162.  »  See  Lindley,  681,  683. 
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€,  Pledging  Credit, 

Whatever  relation  may  be  occupied  by  them  inter  se,  it  Co-owners  in 
seems  hardly  possible  for  two  or  more  co-owners  of  a  mine  or  nere  as  remd 
qnany,  who  work  it  in  partnership,  to  avoid  holding  themselves  *^*"*  parties. 
out  to  the  world  as,  and  subjecting  themselves  to  all  the  con- 
sequences of  being,  partners  in  the  land.^ 


Sect.  3.    ORDINARY    PARTNERSHIP.- 

a.  Possession  and  Wo^'Hng — Generally. 

Any  ordinary  partner  in  the  working  of  a  mine  or  quarry,  Every  partner 
and  also  in  the  land  itself,  is  entitled  to  enter  upon  the  mine  or  ^^k  *  ^ 
quarry  and  work  it,  and  he  cannot  be  prevented  from  so  doing 
by  the  others.      But  he  must  work  it  in  a  practicable  and 
feasible  way,  and  not  in  a  wasteful  way.' 

Any  such  partner  is,  in  general,  entitled,  in  an  action  seeking  Receiver  and 
for  dissolution  and  accounts,  if  he  can  show  exclusion,  or  waste,  or  ™*°*^''' 
disagreement  between  the  partners  as  to  the  proper  method  of 
workings  to  obtain,  on  interlocutory  application,  an  order  for  a 
receiver  and  manager  of  the  mine  or  quarry.^  And  the  mortgagee 
of  a  partner  has  a  similar  right  against  the  other  partners.^  Even 
before  the  Jud.  Acts  this  was  so ;  mining  operations  having  always 
been  regarded  as  a  species  of  trade.*    Where,  however,  dissolu- 


*  See  Crawsbay  v.  Maule,  1  Swanst.     42. 


'  Of  course  it  does  not  follow,  that, 
where  two  or  more  persons  take  a  lease 
of  m  mine  for  a  specified  period  for 
prtMernhip  purposes,  the  duration  of 
the  partnership  is  co-extensiTe  with 
that  period :  see  Jefferys  v.  Smith,  1 
J.  Jt  W.  301  ;  Crawshay  v,  Maule,  1 
Swanat.  608, 516, 521, 622, 526.  Where 
there  is  a  conflict  of  evidence,  the 
of  establishing  that  there  is  more 
a  partnership  at  will  lies  npon 
him  who  asserts  that  &ct :  Burdon  v. 
3  Qiff.  412 ;  4  De  Q,  F.  k  J. 


'  See  and  consider  Norway  v.  Rowe, 
19  Ves.  157, 159 ;  Crawshay  v.  Maule, 
1  Swanst.  495,  507,  526,  529  ;  Jefferys 
V.  Smith,  1  J.  &  W.  302 ;  Rowe  v. 
Wood,  2  ib,  556, 558  ;  Roberts  v.  Eber- 
hardt,  Kay,  148,  161,  162. 

*  See  ib,:  cf.  Clegg  v.  Fishwick,  1 
M.  k  G.  294.  For  the  form  of  the 
order,  see  ante,  p.  113,  n.  '. 

»  See  Bentley  v.  Bates,  4  Y.  &  C.  Eq. 
Exch.  182,  187. 

•  See  Jefferys  v.  Smith,  1  J.  &  W. 
302 :  see  also,  ante,  p.  57,  n.  ',  and 
other  cases  there  cited. 

I  2 
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tion  and  accounts  are  not  sought,  such  an  order  will  not,  in 
general,  be  obtained.^     Nor  even,  in  an  action  seeking  disso- 
lution and  accounts,  will  such  an  order  be  obtained,  unless  the 
applicant  can  show  exclusion  or  interference,'  or  clear  mis- 
management of  a  particular  and  specified  nature ; '  or,  at  all 
events,  inability  to  agree  upon  a  plan  for  the  working;^  and  it 
is  not  sufficient  to  show  mere  negative  want  of  co-operation.' 
A  fortiori,  such  an  order  will  not  be  obtained,  where  dissolu- 
tion is  not  sought  for,  and  the  application  is  made  on  behalf 
of  a  lunatia    For  it  would  be  unjust  to  compel  any  person  to 
carry  on  a  partnership  with  the  committee  of  a  lunatic,  and 
thereby  subject  him  to  the  necessity  of  having  every  question  as 
to  outlay  in  the  management  determined  by  the  Coui-t'    How- 
ever, under  very  special  circumstances  a  receiver  and  manager 
may  be  appointed  on  interlocutory  application,  even  in  an  action 
which  does  not  seek  for  dissolution.    Thus,  in  Sheppard  v. 
Oxenford,^  the  defendant  was  the  managing  partner  of  a  concern 
constituted  in  this  country  for  the  purpose  of  working  mines  in 
the  Brazils,  and  he  was  also  the  trustee  of  the  partnership 
property.     The  operations  of  the  concern  were  unsuccessful,  and 
he  alleged  that  it  had  become  largely  indebted  to  him.    The 
plaintiff,  who  was  one  of  his  co-partners,  filed  a  bill  for  an 
account,  a  receiver  and  manager,  and  other  relief,  but  not  for  a 
dissolution.     The  plaintiff  gave  notice  of  motion  for  a  receiver  ; 
but,  before  the  motion  could  be  disposed  of,  the  defendant  left 
England  clandestinely,  and  proceeded  to  the  Brazils  for  the 
purpose  of  selling  a  portion  of  the  property.    A  receiver  and 
manager  was  appointed;  the  Court  observing,  that  the  defendant 
could  not,  notwithstanding  that  there  might  be  a  considerable 
sum  owing  to  him,  be  allowed  to  take  advantage  of  his  mere 
legal  right  to  selL^ 

^  Roberts  v.  Eberhaidt,  Kay.  1 48, 1 58,  put  upon  that  ground. 

159,  160;   Rowlands  v.  Evans,  Wil-  *  Jefferys  v.  Smith,  1  J.  &  W.  298, 

liams  V,  Bowlands,  80  Beav.  302.  302  ;  Lees  v,  Jones,  3  Jur.  N.  8.  954. 

'  Bobeitei).Eberhardt,«.«.,161,162.  *  Roberts  v.  £berhardt,«.«.,  148, 161, 

As  U}  what  will  constitute  interference,  163. 

seei^.  •  Bowlands  v.  Evans,  WilUama    v. 

*  Kowe  V.  Wood,  2  J.  &  W.  666.  Rowlands,  30  Beav.  302,  310. 

Dissolution  was  not  prayed  for,  bi.l  7  ix,  k  J.  491. 

the  refusal  of  the  application  was  noi  <  The  receiver  and  manager  was  ikp. 
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Whatever  may  be  the  rights  of  a  person,  who  is  the  morV  Same  penon 
gagee  of  another  person,^  if  afterwards  he  also  becomes  his  ^^^  p^^tner. 
partner,  he  is  bound  to  have  regard  not  merely  to  his  position  as 
mortgagee,  but  to  his  position  as  partner.'  Having  regard  to  the 
latter  position,  he  cannot  wholly  exclude  the  mortgagor  from 
interference  ;  and  he  must  keep  regular  accounts  of  his  receipts 
and  payments  and  other  transactions  in  relation  to  the  mine,  and 
allow  the  mortgagor  constant  access  for  the  purpose  of  inspecting 
them.'  But  if  he  complies  with  his  obligations  in  these  respects, 
he  will  not  have  a  receiver  and  manager  appointed  against  him.^ 

If  one  of  two  or  more  partners  in  a  mining  concern  wishes  to  DeUj. 
obtain  an  order  for  the  appointment  of  a  receiver  and  manager, 
he  must,  in  consequence  of  the  fluctuating  value  of  mining 
property,  be  prompt  to  take  the  proper  steps ;  and  if  he  neglects 
to  do  so  until  the  mine  has  proved  profitable,  he  will  be 
deprived  of  his  right.*^ 

In  an  action  not  seeking  for  dissolution,  an  injunction  may  be  Injunction 
obtained  to  restrain  a  partner  from  improperly  selling  the  pro-  **•"** 
perty  of  the  partnership.^ 


6.  AccoutU — 2Vu«te — Contribution. 
(o)  Account — OenaeraUy. 

Of  course,  no  partner  is  entitled  to  appropriate  more  than  his  BTery  partner 
share  of   the  produce.^    If  he  does,  the  other  pailners  may  account. 
obtain  an  account  against  him ;®  and  without  seeking  a  dissolu- 
tion.*    A  mortgagee  in  possession  being  bound  to  account  on 
the  footing  of  wilful  default,  and  a  partner  not  being  so  bound, 
it  is  doubtful  upon  what  principle  a  person  ought  to  account 


pointed  both  in  this  conntry  and  in  *  See  ih.,  500. 

the  BrmzilB.     For  the  form  of   the  7  Bentley  v.  Bates,  4  Y.  ft  C.  Eq. 

order,  see  1  K.  Je  J.  601 ;  Set.  419.  Ex.  182. 

*  See  amU,  pp.  S2  et  teq,  >  Clegg  v.  Edmondson,  8  De  G.  M. 
s  Bowe  «.  Wood,  2  J.  ft  W.  556,  ft  G.  811,  814. 

557.  *  Bentlej  v.  Bates,  «.  «.,  182  ;  ante, 

>  Jh,  558,  559.  p.  114.    See  the  observations  on  this 

«  Jh.  559.  case  in  Boberts  v,  Eberhaidt,  Kay» 

*  See  Sheppaid  v.  OzeDfoid,  1  K.  ft  158. 
J.  497,  498. 
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who  unites  in  himself  the  two  characters.^     To  every  action  for 
an  account  all  the  partners  should  be  parties.^ 
Rights  of  The  mortgagee  of  a  partner  in  a  mine  or  quarry  has  a  right  to 

^^^^!^  ^     an  account  against  the  other  partners.'     He  is  also  entitled,  in 
default  of  payment,  to  the  usual  foreclosure  judgment^    And, 
consequent  upon  the  latter  relief,  he  is  entitled  to  have  an 
account  taken  of  the  profits  of  the  concern  made  since  the 
Issue  of  the  writ :  to  have  an  account  taken  of  what  the  debts 
and  liabilities  of  the  concern  consist ;  and  to  have  it  asceitained, 
as  between  him  and  the  other  partners,  what  proportion  of  such 
debts  and  liabilities  is  properly  attributable  to  the  share  mort- 
gaged to  him.^    Such  share  cannot,  moreover,  as  between  him 
and  the  other  partners,  if  they  knew  of  and  assented  to  the 
mortgage,  be  affected  by  any  burdens,  which  were  not  thrown 
upon  it  by  some  contract  in  force  at  the  time  when  the  mort* 
gage  was  effected.^    The  mortgagee  is  not,  however,  in  having 
the  account  taken,  entitled,  as  against  the  other  partners,  to  any 
account  of  profits  paid  or  distributed  before  the  issue  of  the 
writJ     Nor  is  he  entitled  to  contest  the  propriety  of  the  way 
in  which  previous  calls  made  upon  the  other  partners  in  respect 
of  their  shares  have  been  applied  ;  or  to  require  the  other  part- 
ners to  account  for  their  previous  management  of  the  concern.' 
In  case  the  instrument  under  which  the  partners  have  worked 
contains  a  clause  of  preemption,  the  other  partners  are  entitled, 
in    the    events    of   a   foreclosure   judgment    being   obtained 
against  the  mortgagor,  and  of  his  being  absolutely  foreclosed, 
to  have  a  day  fixed,  within  which  they  or  some  or  one  of  them 
may  redeem  the  mortgage.*    And,  in  such  a  case,  inasmuch  as 
each  of  the  other  partners  is  entitled  to  see  that  the  amount, 
upon  payment  of  which  he  is  entitled  to  redeem  the  mortgage, 
is  properly  ascertained,  he  is  a  necessai7  party  to  an  action  by 
the  mortgagee  to  realize  his  security.^® 

^  The  point  was  mooted,  but  uot         *  Redmayne  v.  Forater,  «r.  «. :  cf. 
decided,  in  Rowe  v.  Wood,  2  J.  &  W.      Watson  v.  Bales,  «.  s, 

556,  557.  •  RedmayneuForster,  «.«.,477,478. 

-  See  Sibley  v.  Minton,  27  L.  J.  Ch.  63.  «  lb,,  477. 

3  Bentley  v.  Bates,  4  Y.  &  C.  Eq.  7  lb, 

Exch.  182 :     »ee  also    Redmayne   v.  ^  Jb, 

Forster,  2  Eq.  467,  477.    Cf.  Wataon  »  lb.,  477,  478. 

V,  Eales,  23  Bcav.  2i)4.  "  lb.,  478. 
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(/3)  Truata — Oenerally. 

If  a  mine  or  quarry  is  held  upon  lease  by  a  partnership,  and  Constructivo 
any  partner  before  or  upon  the  expiration  of  the  lease  obtains 
a  renewal  of  it  in  his  own  name,  he  will  be  a  trustee  of  it  for 
the  partnership.^  And  the  fact  that  the  partnership  is  at  will, 
or  that  the  lessor  would  not  have  renewed  to  the  co-partners,  is 
immateriaL'  And  the  mere  communication  of  the  intention  to 
apply  for  the  renewal  is  also  immaterial ;  especially  if  the  per- 
son making  it  is  the  managing  partner.' 


(y)  CoTUribtUion. 
If  any  partner  in  a  mine  or  quarry  incurs  proper  and  neces-  Every  partner 

.  1  1  •  .  .  entitled  in 

sary  expenses  m  the  working ;  or  mcurs  expenses  to  preserve  general  to 
the  mine  from  a  calamity,  such  as  drowning ;  he  is  entitled  to  co^^t^^u^ion 
have  them  deducted  out  of  the  joint  profits  before  any  division 
takes  place.^  He  is  also  in  general  entitled,  in  case  the  working 
r^ults  in  a  loss,  to  call  upon  the  other  partners  for  a  contribu- 
tion.* And  it  is  in  geneitd  immaterial,  that  the  loss  should 
consist  of  damages  given  against  him  for  a  partnership  act.* 
But  not  so,  where  the  loss  is  due  to  his  own  personal  mis- 
conduct, or  gross  negligence.  Thus,  where  a  nanagmg  partner, 
although  without  knowingly  trespassing,  i^orked  beyond  the 
limits  of  a  colliery  without  proper  inquiry  as  to  the  limits ;  and 
continued  his  workings  after  notice  that  he  was  trespassing, 
without  consulting  his  partners,  and  when  it  was  evident  both 


>  Feathentonhangh  v,  Fenwick,  17 

Vol  298  ;  Senhonse  v.  Christian,  cited 

19  «^.  157, 159;  19  Beay.  356,  n.,  357  n. ; 

degg   V.  Fiahwick,  1   M.  &  G.  298  ; 

Clcgg  V.  Edmondson,  8  De  G.  M.  &  O. 

787  ;  Clements  v.  HaU,  2  De  G.  &  J. 

173,  186, 189,  which  rerersed  S.  C.  24 

BeaT.  333 :  see  also  Norway  v,  Rowe, 

19  Vea.  1 59. 

'  Clegg  V.  Edmondson,  u.  $, 

'  Jh,  For  the  form  of  the  declaza- 

lioir,   which  wiU  be  made  in  snch  a 

cttK,  Bee  Clegg  v.  Fish  wick,  Set.  1200. 

An  inquiry  was  dizected  in  Clements  v. 


Hall,  K.  i,,  of  what  the  testator's  interest 
consisted  at  his  death,  and  whether  it 
had  determined,  and  if  so  how ;  the 
testator  having  been  the  cestui  que 
trust :  see  Set.  1215. 

<  Roberts  v.  Eberhardt,  Kay,  148, 
161,  162 ;  Burdon  v.  Barkns,  4  De  G. 
F.  &  J.  61 :  cf.  Kay  v.  Johnston,  21 
Beav.  536. 

'  See  German  Hiuing  Co.,  4  De  G. 
M.  &  G.  41, 42.  See  also  Henderson  v. 
Bason,  17  Q.  B.  7ul,  721, 

*  Thomas  v.  Atherton,  10  Ch.  D. 
]9i). 
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that  his  right  to  work  was  extremely  doubtful,  and  that  the 
profits  to  be  expected  from  so  doing  were  small ;  it  was  held, 
that  the  other  partners  were  not  liable  to  contribute  to  a  sum 
awarded  as  damages  for  the  trespass.^  If,  in  the  course  of  the 
working,  one  partner  becomes  indebted  to  another,  the  creditor 
has  a  lien  upon  the  debtor's  share  in  the  concern.^  And  such 
lien  will  be  enforced  against  a  mortgagee  or  trustee  in  bank- 
ruptcy.' The  managing  partner  of  a  mine  or  quarry  cannot  be 
made  liable  for  not  advancing  more  money  in  the  working  than 
a  prudent  owner  would  have  done.* 


delay. 


(6)  Delay. 

Acconni'  If  one  of  two  or  more  partners  in  a  mining  concern  wishes 

to  obtain  an  account ;  and,  if,  having  a  mere  equitable  interest, 
to  give  effect  to  which  the  aid  of  the  Court  is  necessary,  he 
wishes  to  obtain  that  aid ;  he  must,  having  regard  to  the  fluctu- 
ating and  hazardous  character  of  mining  operations,  be  prompt 
in  asserting  his  claim.  And,  if  for  a  considerable  time,  during 
which  the  mining  operations  have  been  unprosperous,  he  has 
neglected  to  assert  his  claim,  he  will  not  be  permitted  to 
come  forward,  and  claim  an  account,  when  the  operations 
become  successful.^  And  even  if  his  position  is  that  of  a 
person  who  has  a  legal  interest,  and  whose  interest  it  is  at- 
tempted to  disturb,  he  will  not,  if  he  has  abandoned  his  rights 
for  a  considerable  time,  during  which  the  operations  have  been 
unprosperous,  and  during  which  he  has  refused  to  bear  a  part 
of  the  expenses,  be  allowed  to  claim  an  account,  when  the  con- 
cern becomes  prosperous.^  And,  by  analogy  to  the  Statute  of 
Limitations,  an  abandonment  for  six  years  will  for  this  purpose 
be  considered  sufficient.'^     If,  however,  a  person  who  has  a  legal 

»  Thomas  v.  Atherton,  10  Ch.  D.  186,  633  ;  Rule  v.  JeweU,  18  Ch.  D.  660, 663. 

199,  et  teq.  «  See  Prendergast  v.  Turton,  1  Y.  & 

2  Norway  v.   Rowe,   19  Yea.   160 ;  C.  C.  C.  98 :  affirmed  13  L.  J.  Ch. 

Fereday  v,  Wightwick,  1  R.  &  My,  46;  268  (where  an  interval  of  eleven  years 

Taml.  250  ;  Kay  r.  Johnston,  21  Keav.  had  elapsed) ;  Rule  v.  JeweU,  18  Ch. 

636.  D.  6G0.    See  also  Clarke  v.  Hart,  w.  *, 

'  Fereday  r.  Wightwick,  «.  *.  ?  Rule  r.  Jewell,  w.  9,,ptr  Kay,  J.  Cf. 

*  Rowe  V.  Wood,  2  J.  A:  W.  566.  Clegg  ».  Edmondson,  8  De  6.  M.  &  G. 

*  Sec  CJaikc  t'.   Uait,  6  H.  L.   C.  810. 
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interest  can  sbow^  that,  throughout  the  interval  during  which 
he  had  refused  to  contribute,  he  had  insisted  on  his  rights,  and 
that  his  rights  had  been  recognised  by  the  other  partners,  he  will 
not  \)e  disentitled  to  relief.^  Indeed,  to  disentitle  him,  he  must 
be  shown  to  have  positively  abandoned  his  rights.  Mere  laches 
are  not  a  bar  to  a  person  who  has  a  legal  interest'  But  where  such 
a  person  obtains  relief,  he  can  only  do  so  upon  the  terms  of  under- 
taking to  bear  his  due  proportion  of  the  expenditure,  and  of  allow- 
ing to  the  other  partners  interest  at  £5  percent,  per  annum  upon 
the  excess  of  their  expenditure  beyond  their  proper  proportion.' 

On  similar  principles  the  right  to  enforce  a  trust  of  Trust— d«Uj. 
mining  property  will  in  many  cases  be  lost  unless  it  is 
promptly  asserted ;  *  such  property  being  "  subject  to  extra- 
ordinary contingencies,"  and  requiring  for  its  productiveness  ''  a 
large  and  uncertain  outlay."^  If,  for  instance,  one  of  two 
partners  in  a  leasehold  miue,  before  or  upon  the  expiration  of 
the  lease,  obtains  a  renewal  of  it  in  his  own  name ;  and  the 
other  partner,  instead  of  immediately  enforcing  the  trust  which 
thereupon  arises  in  his  favour,'  permits  the  lessee  to  continue 
the  working;  and  neither  applies  for  accounts,  nor  offers  to 
contribute  to  the  expenses ;  he  will  after  a  time  lose  his  right 
to  relief  J  And  in  such  a  case  the  mere  continual  assertion  of 
a  claim,  unaccompanied  by  any  act  to  give  effect  to  it,  will  not 
be  sufficient  to  keep  alive  a  right,  which  would  otherwise  be 
precluded.'  It  would  not  have  had  that  effect  as  against  the 
Statutes  of  Limitations ;  and  in  the  case  of  mining  property 
the    Court  goes  beyond   the   analogy  of  the  Statutes.^     And 


1  See  Clarke  v.  Hart,  6  H.  L.  C. 
633  :  affirming  Hart  v.  Clarke,  6  De 
O.  M .  U  6.  232,  which  reyersed  Hart 
«.  Clarke,  19  Bear.  349.  Here  an  in- 
terral  of  four  years  had  elapsed.  Cf. 
Role  V.  Jewell,  IS  Ch.  D.  660, 664,  666. 

2  Clarke  r.  Hart, «.  s. ;  Garden,  &c.  Co. 
T,  M'Uater,  1  App.  Cas.  39, 67  ;  Rule  v. 
Jewell^ «.  t.  See  also  Erlanger  v.  New 
Sombrero  Co.,  3  App.  Cas.  1282, 1283. 

*  Clarke  v.  Hart,  u.  $, 

«  See  Clarke  v.  Hart,  6  H.  L.  C. 
633  ;  Clegg  v.  Edmondson,  S  De  G.  M. 
k,  G.  787 ;  Whalley  r.  WhaUej,  2  De 
G,  F.  Sc  J.  310,  331. 


•  Clegg  V.  Edmondson ,«.#.,  787, 808, 
per  Turner,  L.  J.  ;  see  also  Clements 
V.  HaU,  2  De  G.  &  J.  186,  189. 

•  See  ante,  p.  119. 

7  Bee  Senhouse  v.  Christian,  cited 
19  Ves.  157,  169  ;  19  Beav.  366  n., 
367  n. ;  Norway  v.  Rowe,  19  Ves.  166, 
157  ;  Tatam  v.  Williams,  3  Ha.  366 ; 
Clegg  V.  Edmondson,  v.  s.,  787.  In 
the  latter  case  the  plaintiff  took  no 
step  for  nine  years.  See  also  Clements 
V.  Hall,  u.  #.,  186,  187, 188. 

'  ^l^R  t7.  Edmondson,  «.  g. 

•  Ih.  810.  Cf.  Rule  V.  Jewell,  18  Ch. 
D.  660,  ante,  p.  120. 
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it  must  always  in  such  a  case  be  difficult  for  a  claimant  to  get 
rid  of  the  objection  of  delay  by  attempting  to  show,  that  the 
mine  in  question  had  been  tested  and  explored,  and  that  no 
uncertainty  whatever  attached  to  its  value.  For  no  "  degree  of 
science  foresight  and  examination  affords  a  sure  guarantee  against 
sudden  losses  disappointments  and  reverses  "  in  the  working  of  a 
mine.^  And  the  same  rule,  which  applies  against  a  beneficial 
owner,  applies  against  a  personal  representativa'  The  objection 
of  delay  may,  however,  be  got  rid  of  by  the  claimant  showing, 
that  he  has  applied  for  accounts  of  the  working,  and  that  the 
application  has  been  refused.  For,  in  such  a  case,  he  has  been 
kept  in  ignorance  of  the  circumstances,  which  were  necessary  to 
enable  him  to  decide  as  to  the  propriety  of  insisting  on  his  right' 
And  of  course  the  objection  can  be  got  rid  of,  if  the  claimant 
has  been  under  disability.*  And  in  doubtful  cases  the  non- 
communication of  the  intention  to  apply  for  the  renewal,  or  the 
smallness  of  the  subsequent  outlay  and  profits,  is  an  element  in 
favour  of  the  claimant.^  The  doctrine,  that  delay  is  fatal  to 
the  enforcement  of  a  trust,  does  not  appear  to  apply  with  the 
same  force,  where  the  trust  is  express,  as  where  it  is  constructive.^ 


c.  Pledging  Credit. 
(a)  Dealings  on  Credit 

Manager  may,  The  manager  of  a  mining  partnership,  whether  he  be  a  part- 
WnXpjS^  ner  or  not,  may,  primd  facie,  as  between  the  partners  generally 
by  nec^sary  ^nd  the  creditor,  bind  the  partners  generally  by  incurring  debts 
dealings.  •  for  wsges  and  goods  and  by  other  dealings  on  credit  for  the 
purpose  of  working  the  mine,  if  such  a  course  appear  to  be 
necessary  or  usual  in  the  management ;  and  such  creditor  may 


>  Clc^g  V,  Edmondson,  8  De  G.  M. 
k  G.  Slif  per  Ejiight-Bruce,  L.J. 

3  See  Clements  v.  Haa  2  De  G.  F. 
&  J.  186,  188. 

3  See  Clements  v.  Hall,  2  De  G.  & 
J.  173,  188  (reversing  S.  C,  24  Beav. 
333),  per  Lord  Cranworth. 

*  Clegg  V.  Edmondson,  «.  x.,  813. 

*  Clements  v.  Hall,  2  De  G.  F.  &  J. 
189,  190,  per  Turner,  L.J.     The  Islter 


judge  laid  it  down,  that  in  all  casea, 
where  the  right  to  enforce  the  tinst 
is  sought  to  be  defeated,  the  grounds 
put  fonvard  for  defeating  it  should  be 
watched  with  jealousy. 

•  See  Walker  v.  Jefferys,  1  Ha.  341 ; 
Clegg  V.  Edmondson,  u,  «.,  808,  812. 
Of.  antfj  p.  121.  But  see  Whalley  v. 
Whalley,  2  De  G.  F.  k  J.  310. 
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sue  any  partner  accordingly.^  And^  even,  if,  in  such  a  case,  the 
concern  is  being  carried  on  with  a  smaller  amount  of  capital 
than  the  amount  agreed  on  at  the  time  of  its  formation,  the 
defendant  will  not  be  free  from  liability  if  he  has  acquiesced  in 
that  course  of  management.'  Of  course,  however,  in  every  such 
action  it  must  appear,  that  the  defendant  is  in  fact  a  partner,  or 
has  held  himself  out  as  such.'  And  if  the  goods  supplied 
are  not  necessary  or  usual  in  the  working,  the  partners  are  not 
liable  for  their  price.^ 


(P)  Borrowing  Money. 

It  is  doubtful,  whether  the  authority  of  the  manager  extends  Doubtfal 
so  as  to  bind  the  paitners  by  borrowing  money  on  their  credit,  can  bind  by 
although  such  money  be  applied  for  the  necessary  purposes  of  ^J^^**** 
tbe  mine.  In  Burraester  v.  Norria^  an  action  was  brought 
against  a  company,  which  had  been  established  for  the  purpose 
of  purchasing  and  working  mines  in  Prussia  and  Bavaria,  to 
recover  moneys  which  had  been  from  time  to  time  lent  to  the 
directors,  and  expended  by  them  in  working  the  mines.  The 
deed  of  settlement  of  the  company  provided,  that  the  capital 
should  be  £50,000 ;  and  it  also  provided  means  for  raising 
additional  capital,  in  case  such  a  course  became  necessary. 
It  further  provided,  that  the  business  of  the  company  should 
be  under  the  sole  control  of  the  directors.  It  was  held,  that 
the  deed  intended  the  mines  to  be  worked  by  means  of  tbe 
capital  to  be  subscribed,  and  that  the  provision  as  to  control 
merely  referred  to  the  management;  that,  independently  of 
the  deed,  the  directors  had  n6  power  to  borrow  money;  and 
that  the  action  was,  consequently,  not  maintainable.^  However, 
in  Dtuarrey  v.  GiU,'^  where  the  proceeds  of  a  bill  drawn  by  the 

>  Gennan  Mining  Co.,  4  De  O.  M.  ^  Pott  «.  Ejton,  3  Ck>m.  B.  32  :  ct 

iL  G.  19,  40,  41.    The  same  principle  Carter  v.  Whallej,  1  B.  &  Ad.  11. 

applies    in    the    case    of    cost-book  *  Copper  Miners*  Co.  v.  Fox,  16  Q. 

mines  :  teepastf  Chap.  XIX.,  Sect.  3,  a.  B.  229. 

*  Stcigenberger  v,  Carr,  3  Man.  k  »  6  Exch.  796. 

G.  191  ;  3  !<cott  N.  R.  466.    The  same  '*  See  also  Geiman  Mining  Co.,  4  De 

principle  applies  in  the  case  of  co8t-  G.  M.  &  G.  35. 

book  mines :    see  post^  Chap.  XIX.,  7  M.  &  M.  460  ;  4  C.  &  P.  121. 
Sect.  3,  a. 
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managers  of  a  mining  concern  had  been  applied  for  the  purposes 
of  the  concern,  it  was  held  that  the  defendant,  who  was  a 
director  and  shareholder,  although  not  liable  on  the  bill,^  was 
liable  as  for  money  lent.  So,  in  Brown  v.  Kidger.^  There  the 
defendants  were  partners  in  a  mining  concern,  the  deed  of  part- 
nership of  which  provided  a  means  of  raising  additional  capital 
to  that  originally  subscribed,  in  case  such  a  course  became  neces- 
sary. It  was  thereby  also  provided,  that  if  any  partner  should, 
for  any  other  purpose  than  the  immediate  use  of  the  partner- 
ship, draw,  accept,  or  indorse  any  bill  of  exchange  in  the  name 
of  the  firm,  the  others  might,  by  giving  notice,  dissolve  the 
partnership.  The  plaintiff,  on  the  promise  of  two  of  the 
defendants  to  secure  him  by  a  bill  in  the  name  of  the  partner- 
ship, paid  certain  claims  against  the  concern,  to  enfDrce  which 
actions  had  been  commenced.  The  bill  was  subsequently  given, 
and  the  action  was  brought  to  recover  the  amount  secured.  It 
was  held  (1)  that  the  defendants  who  gave  the  bill  had  a  clear 
primd  facie  authority  to  borrow  money  for  the  purposes  of  the 
partnership;  (2)  that  the  deed  could  not  have  intended  that,, 
until  additional  capital  was  raised  according  to  its  provisions, 
the  business  of  the  firm  should  be  stopped;  and  (3)  that  it 
implied  a  power  to  draw  bills,  which  was  more  extensive  than  a 
mere  borrowing  power ;  and  that,  accordingly,  so  far  from  im- 
pliedly excluding  an  authority  to  borrow  money,  it  impliedly 
affirmed  that  authority.' 
Bui  he  pro-  It  is  not  oasy  to  see  why  the  primd  fade  position  of  an 

ordinary  mining  partnership  or  company,  as  regards  the  autho- 
rity of  the  members  to  bind  each  other  by  borrowing  money 
for  the  necessary  purposes  of  the  concern,  should  differ  from  that 
of  other  trading  partnerships  or  companies ;  *  and  it  is  conceived 
that  Dxicai^ey  v.  Qill  and  Brown  v.  Kidger  are  more  satisfactory 
decisions  than  Burmester  v.  Norris^  At  all  events,  if  the 
moneys  in  question  are  not  borrowed  from  strangers,  but  are 

>  See  infra  (7).  mines  stands  upon  a  different  footing : 

2  3  H.  &  N.  863.  see  post,  Chap.  XIX.,  Beet.  3,  b. 

'  This  seems  wholly  irreconcileable  *  See,  however,  the  obseirations  of 

with  Burmester  v.  Norris.  6  Exch.  796,  Turner,  L.J..  in  Qennan  Mining  Co., 

w.  *.  4  De  G.  M.  &  G.  39  et  teq, 

*  The    law    hs    respect «    cost-book 


bably  can. 
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advanced  by  some  of  the  partners  themselves  at  the  request  of 
the  manager  or  managers,  they  will  be  treated  as  debts  due 
from  the  partnership;^  and  will,  moreover,  primd  facie  be 
allowed  to  carry  interest^  And  if  the  moneys  in  question  are 
advanced  by  the  managers,  they  may  be  entitled  to  be  indemni- 
fied by  the  partners.' 


(y)  Negotiable  Inatrv/menta. 

However,  jprimd  facie,  the  manager  of  a  mining  concern  has  He  cannot, 
no  authority  to  bind  the  partners  ;  nor  has  any  partner  authority  nor  can 
to  bind  the  other  partners ;  by  drawing  or  making  or  accepting  or  bSwHnwwct 
endorsing  bills  of  exchange  or  promissory  notes.^    In  such  cases  o'  negotiable 

o  *  1/  ^  ^  inatrumente. 

the  person,  who  draws  or  makes  or  accepts  or  indorses  a  bill  of 
exchange  or  a  promissory  note,  is  alone  liable.  And  where  a  bill 
is  drawn  upon  a  mining  concern,  and  accepted  by  one  of  the 
partners,  not  in  his  individual  capacity,  but  by  procuration  for  the 
concern,  the  partner  so  accepting  is  personaUy  liable.^  Know- 
ledge or  acquiescence  may,  however,  render  a  partner  liable,  who 
would  otherwise  not  be  so.*  But  where  the  deed  of  association 
of  a  mining  concern  empowered  voting  by  proxy  at  meetings  of 
the  company ;  and  a  meeting  took  place  ;  and  a  resolution  was 
carried  authorising  the  resident  director  to  accept  bills  for  the 
company ;  a  managing  director,  who  was  not  present,  but  was 
represented  by  proxy,  was  held  not  to  be  bound.^  The  state 
of  the  law  as  to  negotiable  instruments  does  not  seem  incon- 
sistent  vrith  the  proposition,  that  one  of  two  partners  inay 
bind  the  other  by  borrowing  money  for  the  pressing  necessities 
of    the    concern ;    a  mere  borrowing  power  being    obviously 


*  German  Mining  Co.,  4  De  G.  M. 
Jfc  O.  19 ;  where  the  company  in  ques- 
tion  was  the  same  as  in  Bnrmeeter  v. 
Korria, «.  #. 

*  Ih.j  per  Knight- Bruce,  L.J.,  Tur^ 
ner,  1*^.,  doubting. 

>  Oennan  Mining  Co., «.  s, 
«  Dncarrey  v.  GiU,  M.  k  M.  450  ; 
4  C.  Jc  P.  121 ;  Bentlej  v.  Bates, 
4  Y.  Jt  C.  Eq.  Ex.  191  ;  Thicknesse  v. 
Bromilow,  2  Cr.  &  J.  425 ;  Brown  v, 
BjeiBj  16  M.  &  W.  252  :  ct  Bnlt  v. 


Morrell,  12  A.  k  E.  745  ;  Brown  v, 
Kidger,  3  H.  Jc  N.  853  (the  facts  of 
which  are  stated  antCj  p.  124)  ;  Bate- 
man  V.  Mid- Wales  R.  Co.,  L.  R.  1  C. 
P.  499 ;  Peruvian  Railways  Co.  v. 
Thames,  &c.,  Co.,  2  Ch.  617.  The  law 
as  to  cost-book  companies  is  the  same, 
see  pottf  Chap.  XIX.,  Sect.  3,  e. 

»  Owen  V.  Van  Uster,  10  C.  B.  318. 

*  Harrison  v,  Heathom,  6  M.  &  O. 
81  ;  Thicknesse  v,  Bromilow,  u,  s, 

1  See  Brown  v.  Byers, «.  t. 
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much  less  extensive  than  that  of  drawing  or  making  or 
accepting  or  indorsing  bills  of  exchange  or  promissory  notes. 
Comp.  Act,  Section  47  of  the  Comp.  Act,  1862,  does  not  of  itself  confer 
on  companies  registered  under  that  Act  a  power  of  issuing 
negotiable  instruments.^ 

*  Peruvian  Railways  Co.  v.  Thamen,  kc.  Co.,  2  Ch.  617. 


1862. 
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ENFRANCHISEMENTS,    PARTITIONS,    EX- 

CHANGES,    AND    INCLOSURES. 


PART    A.— SALES,    PURCHASES,    ENFRANCHISEMENTS, 
PARTITIONS,   AND    EXCHANGES. 

Sect.  1.— TENANT  IN  FEE. 

(a)  TenaTU  in  Fee  Simple, 

"EvJERY  ordinary  tenant  in  fee  simple  may,  of  courBe,  sell  his  May  sell. 
mines  or  quarries.    The  Court  has  authority  to  sanction  the 
sale  of  the  mines  or  quarries  of  an  infant  tenant  in  fee.^     Indeed,  Infant  may 
under  the  Settled  Land  Act,  1882,'  such  an  infant  is  in  the  ^  ^^ 
same  position  as  a  tenant  for  life ;  and  the  powers  of  the  Act 
may  be  exercised  on  his  behalf  by  the  trustees  of  the  settlement, 
or,  if  there  are  none,  then  under  the  direction  of  the  Court.' 
Mines  or  quarries  belonging  to  a  lunatic  tenant  in  fee  may  be  Lunatic  may 
sold  or  otherwise  disposed  of  under  the  order  of  the  Court,  if"  ^^    ^^ 
such  a  course  be  for  his  benefit.^    And  mines  or  quarries,  to 
which  such  a  lunatic  is  entitled  in  an  undivided  share,  may  in 
like   manner  and  in  the  like  event  be  sold,  partitioned,  or 
exchanged.^    And  land  containing  such  mines  or  quarries  may 

'  S«e  44  Jt  45  Vict.  c.  41,  s.  41,  by      sale  of  particular  clumpe  of  timber  in 
which  the  proTirionB  of  the  Settled      a  due  course  of  management  (Dyer  v. 


Act,1877(ii|/ra,Sect.2,  a)aie  Dyer,    34    BeaT.  604)    furnished    no 

made  applicable  to  in&uats.  analogy  upon  the  present  point :  see 

s  45  &  46  Vict,  c  38.  anU,  p.  43,  n.  K 

'  Sa.  69,  60.    The  Court  had  for-  <  Bee  Lnn.  Beg.  Act,  1853, 16  k  17 

meiiy   no  such    authority  :    see  and  Vict.  c.  70,  ss.  116  et  ieq» 

consider  Re  Smith,  10  Ch.  84,  86.  The  *  S.  124. 
power  of  the  Court  to  authorize  the 
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be  sold,  partitioned,  or  exchanged  without  the  mines  or  quarries, 
and  without  any  obligation  to  leave  support  for  the  surface.^ 
All  moneys  received  on  any  such  sale,  partition,  or  exchange, 
must  be  applied  for  the  benefit  of  the  lunatic ;  and,  on  his  death, 
are,  so  far  as  they  are  not  so  applied,  considered  as  real  estate.' 
Where  two  persons  of  sound  mind  were  tenants  in  common  of 
mines  with  a  lunatic ;  and  the  two  sold  a  part  of  the  mines,  and 
granted  a  lease  of  another  part,  in  consideration  of  a  gross  sum 
payable  by  instalments  within  a  limited  time ;  and  one  of  the 
two  subsequently  became  a  lunatic;  and  the  other  sold  and 
granted  a  lease  of  other  parts  in  like  manner;  and  the  sales 
and  leases  were  subsequently  confirmed  by  the  Court ;  and  the 
first  lunatic  died  leaving  the  second  lunatic  her  heir-at-law  and 
sole  next  of  kin ;  and  the  second  lunatic  then  died ;  it  was  held, 
(1)  that  the  leases  were  in  the  nature  of  absolute  sales;  (2) 
that  the  confirmation  of  the  sales  and  leases  operated  as  sales 
under  the  order  of  the  Court ;  and  (3)  that,  as  between  the  real 
and  personal  representatives  of  the  second  lunatic,  the  proceeds 
both  of  the  sales  and  the  leases  effected  after  she  became  such 
belonged  to  her  heir-at-law  as  real  estate.  But  it  was  held, 
(4)  that  the  shares  of  both  the  lunatics  in  the  proceeds  of 
the  sale  and  lease  in  which  the  second  lunatic  concurred 
were  converted,  and  belonged  to  the  second  lunatic's  next  of 
kin.» 


(fi)  Tenant  in  Tail. 

Uay  sell.  A  tenant  in  tail  of  mines  6r  quarries  may,  upon  barring  the 

entail,^  sell  them.    And,  under  the  Settled  Land  Act,  1882,^  he 
has  the  same  powers  as  a  tenant  for  life/ 

1  JU  DicconBon,  15  Ch.  D.  316.  land)  of  dispensing  with  a  prohibition 

*  16  ft  17  Yict.  c.  70,  S8.  116 — 121,      upon  an  heir  of  entail  from  granting 
124, 136.  water  easements,  see  Clerk  v.  C,  10 

>  JU  Smith,  10  Ch.  79.  Sess.  Oa&  (Ser.  3)  647. 

*  A  fine  might  formerly  have  been         *  46  ft  46  Vict.  c.  38. 
levied  of  mines :  Port  v.  Turton,  2         >  S.  58. 

Wils.   172.    As  to  the  power  (Scot- 
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Sect.  2.— TENANT  FOR  LIFE. 


a.   Settled  Estates  Act,   1877.^ 


Under  the  Settled  Estates  Act,  1877,  sales  of  land  containing  Mny  sell 
tniaes  or  quarries  may,  under  the  authority  of  the  Court,  be 
obtained  at  the  instance  of  a  tenant  for  life.'    And  on  any  sale  And  may 
of  land,  which  may  be  authorized,  "  any  earth,  coal,  stone,  or  ^J^^  and* 
mineral  may  be  excepted,  and  any  rights  or  privileges  may  be  °^"^®* 
reserved,  and  the  purchaser  may  be  required  to  enter  into  any 
covenant^  or  submit  to  any  restrictions,  which  the  Court  may 
deem  advisable."'    And  the  Court  has  power  under  the  Act  to 
authorise  a  sale  of  mines  with  an  exception  of  the  surface  ;^  or 
with  an  exception  of  the  surface,  a  grant  of  mining  easements 
over  the  surface,  and  a  reservation  of  rent  in  consideration  of 
such  grant.^ 

All  money  to  be  received  on  any  sale  effected  under  the  Application  of 
authority  of  the  Act  may,  if  the  Court  shall  think  fit,  be  paid  to  ^"**^*  *' 
any  trustees  of  whom  it  shall  approve,  or  otherwise  must  be 
paid  into  Court ;  and  such  money  must  be  applied,  as  the  Court 
may  from  time  to  time  direct,  to  some  or  one  of  the  purposes 
mentioned  in  the  Act  ;*  or,  if  in  Court,  it  may  be  invested  or 
applied  as  capital  money  arising  under  the  Settled  Land  Act, 
1882.^  And,  until  the  money  can  be  so  applied,  it  must  be 
invested,  and  the  dividends  paid  to  the  parties  entitled.^ 


1   40  Je  41  Vict  c.  18. 

s  8. 16.  LeaTe  to  sell  is  obtainable 
at  the  instance  of  "any  person  en- 
titled to  the  possession  or  to  the  re* 
ceipt  of  the  rents  and  profits  of  any 
aettled  estates  for  a  term  of  years 
determinable  on  his  death  or  for  an 
estate  for  life  or  any  greater  estate  ** 
(s-23). 

»  8-19.  For  the  form  of  the  order, 
mee  Set  1498  ;  Jle  Barrow,  Set  1499. 

*  Re  Mallin's  Estates,  3  G  iff.  126 ; 
nom.  Mt  Law,  7  Jur.  N.  S.  511  ;  iZ^ 
Gray's  Estates,  W.  N.  1875,  p.  106  ; 
dec!  nous  under  the  repealed  Act  19 
Jt  20  Tict  c.  120,  s.  11.  See  the 
former  esse  for  an  illustration  of 
the  terms  on  which  such  a  sale  may 


be  sanctioned.    For  the  form  of  the 
order,  see  Set  1498. 

*  Be  liilward's  Estate,  6  Eq.  248  ;  a 
decision  under  the  same  Act  For  the 
form  of  the  order,  see  Set.  1498. 

'  S.  34  :  see  also  s.  35. 
7  45  &  46  Vict  c   38,  s.  32  :   see 
piy»t,  pp.  131,  132. 

*  S.  36.  For  the  form  of  order,  see 
Set.  1498, 1499.  For  an  order  autho- 
rizing  a  sale  with  an  exception  of 
minerals,  and  approving  of  the  in- 
vestment of  part  of  the  proceeds  in  the 
purchase  of  other  land,  see  Re  Okc- 
over  ;  Wheeler  v.  Tootell,  Set.  1601, 
1502.  A  married  woman  applying  to 
the  Court,  or  consenting,  must  be 
examined   apart  from   her   husband 
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Meanings  of 
'*  mines  and 
minerals  " 
and  ''mining 
purposes  "  in 
Settled  Land 
Act. 


Tenant  for 
life  may  sell, 
enfranchise, 
exchange,  and 
partition. 


And  may 
separately 
deal  with 
surface  and 
mine,  and 
create  restric 
tions  and 
ments. 


b.  Settled  Land  Act,  1882.  ^ 

In  the  Settled  Land  Act,  1882,  the  following  expressions  have 
or  include  the  following  meanings : — "Mines  and  minerals  "  mean 
mines  and  minerals  whether  already  opened  or  in  work,  or  not  ;^ 
and  include  all  minerals  and  substances  "  in,  on,  or  under "  the 
land,  obtainable  by  underground  or  by  surface  working.'  And 
"  mining  purposes  "  include  the  sinking  and  searchiug  for,  win- 
ning, working,  getting,  making  merchantable,  smelting  or 
otherwise  converting  or  working  for  the  purposes  of  any  manu- 
facture, carrying  away,  and  disposing  of  "  mines  and  minerals  in 
or  under"  the  settled  land,  or  any  other  land ;  and  the  erection  of 
buildings ;  and  the  execution  of  engineering  and  other  works 
suitable  for  those  purposes.^ 

A  tenant  for  life  may  sell  the  settled  land  or  any  part  of  it, 
or  any  easement  right  or  privilege  over  or  in  relation  to  it ; 
and  he  may  effect  an  enfranchisement,  with  or  without  an  excep- 
tion or  reservation  of  the  "  mines  or  minerals,*'  or  of  any  rights 
or  powers  relative  to  "  mining  purposes  " ;  and  he  may  make 
an  exchange,  and  concur  in  making  a  partition  ;^  at  the  best 
consideration  that  can  reasonably  be  obtained.  On  a  .sale, 
exchange,  or  partition,  any  restriction  or  reservation  with  respect 
to  "  mines  and  minerals,"  or  with  respect  to  or  for  the  purpose 
of  the  more  beneficial  working  thereof,  may  be  imposed  or 
reserved  and  made  binding,  as  far  as  the  law  peimits,  on  the 
tenant  for  life  and  the  settled  land  or  any  part  of  it,  or  on  the 
other  party  and  any  land  sold  or  given  in  exchange  or  on  parti- 
tion to  him ;  and  an  enfranchisement  may  be  made  with  or 
without  a  re-grant  of  any  right,  easement,  or  privilege  theretofore 


(s.  50)  ;  but,  if  she  ib  out  of  the  juris- 
dictioD,  and  time  is  of  importance,  her 
examination  may  be  dispensed  with 
(Halliday's  Estates,  12  £q.  199).  As 
to  infants,  lunatics,  bankrupts,  and 
married  women,  see  ss.  49—62. 

M5  &  46  Vict.  c.  88. 

*  As  to  open  and  new  mines  or 
quarries,  sec  ante,  pp.  22  ct  seq. 

8  8.  2.  Cf .  atUej  pp.  4  et  ieq.  The 
expression  ''mines  or  minerals"  is 
occasionally  used  in  the  Act :  but  this, 
of  course,  is  equivalent  to  "  mines  and 


minerals." 

^  S.  2.  As  Mr.  Gierke  points  out, 
the  word  "  on,"  which  is  used  in  the 
definition  of  *'  mines  and  minerals,"  is 
absent  from  the  definition  of  *'  mining 
purposes  ;"  but,  nevertheless,  having 
regard  to  the  probably  extensive  mean- 
ing of  the  words  ''  within  and  under  " 
(as  to  which  see  ante^  p.  13),  the  ex- 
pression ''  mining  purposes  "  probably 
includes  a  reference  to  surface  work- 
ings :  see  Gierke  on  the  Act,  80. 

•  S.  3. 


PT.  A,  SECT.  2.]  PARTITIONS,  AND  EXCHANGES — TENANT  FOR  LIFE,        131 

held  or  enjoyed  with  the  land  enfranchised.^  And  any  sale, 
exchange,  or  partition  may  be  made  either  of  land  with  or 
without  an  exception  or  reservation  of  all  or  any  of  the  "mines 
and  minerals"  therein;  or  of  any  ''mines  and  minerals;"  and  in 
any  such  case  with  or  without  a  grant  or  reservation  of  powers 
of  working,  way-leaves  or  rights  of  way,  rights  of  water  and 
drainage,  and  other  powers,  easements,  rights,  and  privileges  for 
or  connected  with  "  mining  purposes,"  in  relation  to  the  settled 
land,  or  any  part  of  it,  or  any  other  land ;  and  an  exchange  or 
partition  may  be  made  subject  to  and  in  consideration  of  the 
reservation  of  an  undivided  share  in  "mines  or  minerals." '  And 
a  tenant  for  life  has  corresponding  powers  of  executing  deeds,' 
and  of  entering  into  preliminary  contracts.^ 

"  Capital  money "  arising  under  the  Act  must  in  general  be  Application 

•  •!  i*l*  #»ii  1  i»i»       01  prOCC6<l8~~~ 

invested  or  applied  m  some  or  one  of  the  modes  mentioned  m  capitAl  money. 
the  Act ;  which  include  the  following : — (1)  In  payment  for  any 
improvement  authorized  by  the  Act.  (2)  In  the  purchase  of 
land  in  fee  simple,  or  of  copyhold  or  customary  land,  or  of 
leasehold  land  held  for  sixty  years  or  more  unexpired  at  the  time 
of  purchase ;  subject  or  not  to  any  exception  or  reservation  of  or 
in  respect  of  "mines  or  minerals"  therein,  or  rights  or  powers  re- 
lative to  the  working  of  "mines  or  minerals"  therein,  or  in  other 
land.  (3)  In  the  purchase,  either  in  fee  simple,  or  for  a  term 
of  sixty  years  or  more,  of  "mines  and  minerals"  convenient  to  be 
held  or  worked  with  the  settled  land ;  or  of  any  easement,  right,  or 
privilege  convenient  to  be  held  with  the  settled  land  for  "  mining" 
or  other  "  purposes."  *    And,  in  order  to  its  being  so  invested 

*  8.  4.  trustee  :  see  s.  63.    He  would,  thcrc- 

^  S.  17.     Mr.  Gierke  states  (see  p.  fore,  be  under  precisely  the  same  dis- 

65)  that,nnder  this  provision,  a  tenant  ability  as  an  ordinary  trustee  (as  to 

for  life,  if  unimpeachable  of  waste,  whom  see  postf  p.  138)  to  enter  upon 

mmjf  by  a  coune  of  dealing  similar  to  the  course  of  dealing  in  question,  if 

that  mentioned  in  the  case  of  trustees  and  so  far  as  it  would  prejudice  his  snc- 

(^ptitty  p.  133),  leave  no  estate  whatever  cessor.    As  regards  easements,  s.  17  is 

for  his  snocessor  in  title.     But  this  intended  to  enlarge  the  rights  of  the 


does  not  appear  to  be  sa    It  has  been  mine  owner,  whereas  the  provision  in 

held,  that  a   tenant  for  life  without  s.  4,  as  to  restrictions  and  reservations 

impeachment  of  waste,  with  power  to  is  intended  to  limit  his  rights  :  see 

sell,  is  not  entitled,  if  he  sells,  to  the  Gierke,  39,  40. 

produce  of  the  timl>er  on  the  lands :  '  S.  20. 

flee  Doran  v.  Wiltshire,  3  Swanst.  699,  *  S.  31. 

701.     Moreover,  a  tenant  for  life  is,  ^  8.  21. 

under   this  Act,  in  the  position  of  a 

K  2 
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with  capital 
money. 


or  applied,  it  must  be  paid  either  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  the  option  of  the  tenant  for  life ;  and 
must  be  invested  or  applied  by  the  trustees  or  under  the  direc- 
tion of  the  Court  accordingly.  Capital  money,  while  uninvested 
or  unapplied,  and  the  investments  thereof,  are  deemed  land, 
and  devolve  according  to  the  estates  and  trusts  prescribed  by 
improTemenu  the  settlement.^  Improvements  with  capital  money  authorized 
by  the  Act  are  the  making  or  execution  on  or  in  connexion 
with  and  for  the  benefit  of  settled  ]and  the  works  and  operations 
therein  mentioned ;  which  include  the  following:— (1)  Jetties, 
piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or  tidal 
waters,  for  facilitating  the  transport  of  minerals  and  of  things 
required  for  ''mining  purposes."  (2)  Brick-making,  tile-making, 
and  other  works  in  connexion  with  the  authorized  objects. 
(3)  Trial  pits  for  mines  and  other  preliminary  works  necessary 
or  proper  in  connexion  with  the  development  of  mines.  (4)  The 
reconstruction,  enlargement,  or  improvement  of  any  of  the 
authorized  works.'  The  tenant  for  life  and  his  successors  may, 
without  impeachment  of  waste,  execute  the  authorized  improve- 
ments and  repair  them,  and  do  make  and  use  all  acts,  works, 
and  conveniences  proper  for  those  purposes,  and  get  and  work 
firestone,  limestone,  clay,  sand,  and  other  substances,  and  make 
tramways  and  other  ways,  and  burn  and  make  bricks,  tiles,  and 
other  things.'  Where,  under  a  settlement,  money  is  in  the 
hands  of  trustees,  and  is  liable  to  be  invested  in  land,  the 
trustees  may,  at  the  option  of  the  tenant  for  Ufe,  invest  or  apply 
it  as  capital  money  arising  under  the  Act.^ 

Land  acquired  by  purchase,  or  in  exchange,  or  on  partition, 
must  be  made  subject  to  the  settlement  by  conveyance  and 
otherwise  as  directed  by  the  Act ;  and  the  directions  in  question 
extend  and  apply,  as  far  as  may  be,  to  ''mines  and  minerals^*' 
and  to  easements  rights  and  privileges  over  and  in  relation  to 
land.^  In  exercising  the  powers  of  the  Act  a  tenant  for  life 
is  a  trustee  for  all  the  parties  interested.^  But  the  Court  may, 
where  it  is  expedient,  appoint  trustees  for  the  purposes  of  the 


Other  proyi 
sions. 


1  S.  22. 

3  S.  25  :  see  also  bs.  26,  27,  28. 

»  S.  29. 


<  S.  33. 

*  S.  24. 

•  S.  53. 
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Act;^  whose  receipts  are  effectual  discharges.'  A  tenant  for 
life,  when  intending  to  make  a  sale,  exchange,  or  partition,  must 
give  notice  to  the  trustees  of  the  settlement,  and  (if  he  is  known 
to  him)  to  their  solicitor;  and  at  the  date  of  the  notice  the 
number  of  the  trustees  must  not  be  less  than  two.^ 


Sect.  8. —TRUSTEES. 

a.  Sale — Generally. 

Of  course  trustees  have  no  power,  primd  facie,  of  their  own  May  not, 
motion,  to  sell  lands  containing  mines  or  quarries.  And  where  sell ;  or  separ- 
trustees  of  a  settlement,  under  which  a  tenant  for  life  with-  ^^^^  ^ine. 
out  impeachment  of  waste  is  in  possession,  have  a  mere 
power  to  sell  the  lands,  without  more,  they  have  no  right,  of 
their  own  motion,  to  sell  them  with  an  exception  of  the 
mines.^  It  is  obvious,  that,  if  trustees  had  such  a  right,  it  might 
be  in  the  power  of  a  tenant  for  life,  without  impeachment  of 
waste,  to  leave  no  estate  whatever  for  his  successor  in  title. 
The  trustees  might  exercise  their  right,  and  might,  with  the 
proceeds  of  sale,  purchase  land  which  itself  contained  mines, 
and  which  the  tenant  for  life  could  not  be  prevented  from 
working.  And  such  sales  might  be  repeated  indefinitely.^ 
However,  in  all  proper  cases,  recourse  may  be  had  to  the 
powers  given  by  the  Settled  Estates  Act,  1877,*  and  the 
Settled  Land  Act,  1882.7 

6.  Sale — Confirmation  of  Stdea  Act? 
And,  by  the   Conf.   of  Sales  Act,  sales,  exchanges,   parti-  May  under 

A*  £„      L-  X       xi_  1        J        •  •  r       Act  wparatcly 

tions,   or    enfranchisements,   then    already,   m    exercise    of  a^jg^^j^^      ^ 
trust  or  power  not  forbidding  the  exception,   made  of  land,  ^^^!^  "*^ 
with   an  exception  pf   the  minerals,  or  of  minerals  with  an 


mine. 


*  So.  3S,  39.  express  powers,  see  infra^  Sect.  8,  d, 

>  S.  40  :  see  also  ss.  41—44.  «  Backley  v.  Howeil,  29  Beav.  646. 

*  8.  45.    As  to  procedure,  see  ss.  46  Cf.  Plymouth  v.  Archer,  1   B.  C.  C. 
€t  aeq.,  and  the  Settled  Land  Act  Bules,  159,  160. 

1882.     Other  specified  limited  owners  *  See  Buckley  v,  Howell,  «.  t, 

have  the  powers  of  a  tenant  for  life  :  •  Ante.  p.  129 

a.  58.     As  to  infanta,  married  women,  '  Ante,  p.  1.30. 

and  lunatics,  sec  ss.  59— (52.     As  to  "  25  &  26  Vict.  c.  108. 
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exception  of  the  residue  of  the  land,  and  in  either  case  with  or 
without  incidental  rights  or  powers,  were  confirmed.^  And  every 
*'  trustee  and  other  person,"  then  or  thereafter  to  become  autho- 
rized to  dispose  of  land  by  way  of  sale,  exchange,  partition,  or 
enfranchisemeni,  was,  unless  forbidden  by  the  instrument 
creating  the  trust  or  power,  empowered,  on  obtaining  the  pre- 
vious sanction  of  the  Court,  to  make  such  disposition,  with  an 
exception  of  any  minerals,  and  with  or  without  incidental  rights 
and  powers  ;  or  to  dispose  of  the  minerals,  with  or  without  such 
rights  or  powers,  separately  from  the  residue  of  the  land ;  and, 
in  either  case,  without  prejudice  to  any  future  exercise  of  the 
authority  with  respect  either  to  the  excepted  minerals,  or  the 
imdisposed-of  land.  And  ^t  was  provided,  that  the  sanction  of 
the  Court  once  obtained  should  extend  to  the  enabling  any 
disposition  to  be  made  from  time  to  time,  without  the  necessity 
of  any  further  or  other  application  to  the  Court.*  The  Court 
will,  on  petition  under  the  Act,  make  an  order  authorizing  the 
sale  of  land  with  an  exception  of  the  mines,  or  of  the  mines 
with  an  exception  of  the  surface,  in  general  terms,  and  without 
Pmciice  under  reference  to  any  particular  sale.'  A  petition  by  trustees,  who 
have  a  power  of  sale  exercisable  with  the  consent  of  the  tenant 
for  life,  for  leave  to  sell  the  lands  and  minerals  separately,  need 
not,  if  served  on  the  tenant  for  life,  be  served  on  the  remainder- 
man.* But,  upon  a  petition  by  trustees,  who  have  a  power  of 
sale,  for  leave  to  sell  the  surface  and  mines  separately,  the 
cestuia  que  trustent  must  either  be  copetitioners,  or  must  appear 
and  consent.^ 

c.  Purchase, 
May  not  in  Trustees,  who  hold  money  for  the  purpose  of  an  investment  in 

general  pur- 

chase.  land,  are  not,  as  a  general  rule,  empowered  to  purchase  laud  con- 

taining mines  or  quarries.  It  would  seem,  however,  that  trus- 
tees cannot  be  prevented  from  purchasing  land  containing  mines 
or  quarries,  opened  or  unopened,  if  such  an  investment  would 

*  S.  1 .  Estates,  u.  s, 

=  H.  2.  *  Brown's  Trnsts,  32  L.  J.  Ch.  275  : 

3  Willway's  Trust,  32  L.  J.  Ch.  226  ;  Palmer's  Will,  13  Eq.  408.    For  forms 

Wynn's  Estates,  16  Eq.  237.  of  orders  under  the  Act,  see  Re  Caw- 

*  Pryse's  Estates,  10  Eq.  531 ;  dor ;  Be  Trevor-Roper ;  /&  Bowes* 
Powell's  Will,  23  W.  R.  151  ;  Xagle's  Estate  Act  ;  Be  Willway's  Trusts  ; 
TniMs,  6  Ch.  I).  101  :  free  also  Wyim's  Be  Brown's  Trusts  ;  Set.  1258. 
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be  plainly  beneficial  for  all  the  parties  interested.^  And,  assum* 
ing,  that  they  act  without  any  desire  to  favour  a  tenant  for  life 
to  the  prejudice  of  a  remainderman,  or  a  remainderman  to  the 
prejudice  of  a  tenant  for  life ;  the  facts,  that  a  tenant  for  life 
may  work  open  mines,*  or,  if  dispunishable  for  waste,  unopened 
mines  ; '  and  that  a  tenant  for  life,  punishable  for  waste,  can- 
not work  unopened  mines ;  *  are,  it  would  seem,  immaterial.'^ 
Where  a  testator  directed  trustees  to  invest  trust  moneys  in  land 
adjoining  to,  or  convenient  to  be  held  with,  other  land  devised 
by  him  in  strict  settlement,  the  Court  sanctioned  an  investment 
in  mines  partly  under  and  pai-tly  beside  such  other  land.* 


d.  Sale  and  Purchase — Express  Powers. 

It  will  frequently  be  desirable  to  supplement  the  provisions  of  Freqaently 
the  Settled   Estates  Act,   1877,7  and  the  Settled  Land  Act,  J^  «Jr^ 
1882,®  by  creating  express  powers  to  sell  mines  or  quarries,  and  po^®™* 
to  except  them  or  the  surface  from  a  sale  of  the  land.    And 
mines  and  quarries  being  the  subject-matter  of  an  exception, 
and  not  of  a  resei-vation,'  they  would  not,  it  has  been  said,  be 
construed  as  coming  within  the  word  "  reservations  "  in  a  power.^^ 
Nor  would  they,  it  has  been  said,  be  construed  as  coming  within 
the  words  "  rent  and  reservations,"  where  there  were,  in  fact, 
reservations  besides  rent.^^     And  it  has  been  said  to  be  doubtful, 
whether  they  would  be  construed  as  coming  within  those  words, 
where  there  appeared  to  be,  in  fact,  no  reservation,  except  rent.^* 
And,  if  such  be  the  intention,  a  settlement  should  contain  an 
express  power  to  purchase  mines  or  quarries.    Where  a  settlor 
desires  to  create  an  express  power  to  sell  or  to  purchase  mines 


>  See  Buckley  v.  Howell,  29  Bear. 
&52,  553.  As  to  open  and  new  mines 
or  quarries,  see  antet  p.  22  et  teq. 
As  to  lAjing  ont  in  the  purchase  of 
mines  the  proceeds  of  a  siile  under 
the  Settled  Land  Act,  1882,  see  ante, 
p.  131. 

3  Ante,  p.  46. 

*  Ante,  p.  55. 

*  Ante,  p.  51. 

*  Sec  Bucklej  r.  Howell,  u,  s. 


•  Bellot  V.  Littler,  22  W.  R.  836. 
7  Ante,  p.  129. 

•  Ante,  pp.  130  et  seq. 

•  See  antr,  p.  11. 

»«  Doe  V.  Lock,  2  A.  &  E.  705. 

"  Doe  V.  Lock,  w.  s. 

*'  Ih,  For  the  form  of  such  a  power, 
see  Dav.  3,  pp.  1018,  1019  ;  4,  pp.  81, 
82,  n.  A  power  to  except  mines  on  a 
partition  or  exchange  is  frequently  use- 
ful.   For  a  form,  see  Dav.  4,  p.  428. 
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or  quarries,  he  should,  it  would  seem,  make  the  trustees  of  the 
settlement  the  donees  of  the  power.^  In  creating  such  a  power 
a  settlor  should,  of  course,  take  care  to  authorize  the  donees  to 
grant,  or  reserve,  or  acquire ;  as  incident  to  a  sale,  or  to  a  sale 
with  an  exception,  or  to  a  purchase ;  such  easements  and  liber- 
ties, by  way  of  instroke,*  outstroke,*  or  otherwise,  to  be  exer- 
cisable in,  upon,  over,  under,  through,  or  in  respect  of,  the 
adjoining  lands ;  or  the  adjoining  lands  and  the  lauds  excepted 
or  assured ;  or  any  other  lands  ;  as  the  circumstances  of  the  case 
may  render  practicable  and  desirable.^  And  it  will  in  most  cases 
be  pnident  to  limit  the  powers  of  the  donees  by  providing,  that 
they  shall  not  sell  or  purchase,  except  with  the  consent  in 
Application  of  writing  of  the  tenant  for  life,  if  of  full  age.  Where  a  settlement 
contains  a  power  to  sell  mines  or  quarries,  it  should  also  contain 
express  provisions  as  to  the  mode  of  dealing  with  the  proceeds 
of  sale.  It  may,  otherwise,  be  doubtful,  especially  if  the  settle- 
ment comprises  open  mines  or  quairies,^  or  gives  a  tenant  for 
life  power  to  work  new  mines  or  quarries,*  whether  the  inten- 
tion is  that  the  proceeds  shall  be  treated  as  capital  or  as  income. 
In  most  cases,  the  fairest  coui'se  for  all  the  beneficiaries  will  be 
to  provide  a  similar  destination  for  the  proceeds  to  tjiat  pro- 
vided for  the  proceeds  of  sales  under  the  Settled  Land  Act, 
1882.7 


proceeiU. 


Mortgagee. 


Sect.  4.— MORTGAGEE. 

The  expression  "  other  person,"  mentioned  in  the*  Conf.  of 
Sales  Act,^  has  been  held  to  include  a  mortgagee.'  It  is  not 
necessary  for  a  mortgagee,  who  presents  a  petition  under  the 
Act,  to  serve  it  upon  subsequent  incumbrancers.^^  And  an  order 
may  be  made,  notwithstanding  the  opposition  of  a  subsequent 
incumbrancer,  or  of  the  mortgagor.^ ^ 

of  working  and  management,  see  antef 
p.  66. 

*  See  ante  J  p.  134. 

'  Beaumont *8  Mortgage  Trusts,  12 
Eq.86;  Wilkinson's  Mortgaged  Estates, 
13  £q.  634. 

***  Beaumont's  Moiigagc  Trusts,  ir . ». 

"  Wilkinson's  Mortgaged    Estates, 


^  See  Vivian  v.  Jegon,  L.  R.  3  H.  L. 
290. 
'  See  ppitty  Chap.  XI.,  Sect.  3,  r. 
3  See  po9tf  Chap.  XI.,  Sect.  4  (a). 

*  See,  generally,  postf  Chap.  X.,  c. 
For  the  form  of  such  an  authority,  see 
Dav.  3,  p.  1019. 

»  See  ante  J  pp.  22  et  seq.,  47. 

•  See  ante  J  pp.  22  et  neq.,  61  et  seq. 

'  Ante,  pp.  131,  132.     As  to  powers 


w.  9, 
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Sect.  5.— CO-OWNERS  AND  PARTNERS. 

o.  Transfer  of  Share. 

Any  cx)-owiier  of  a  mine  or  quarry  may  transfer  bis  share  Co-owner  may 
without  the  consent  of  the  other  or  others.^  Any  partner  at  p^^^^  ^..^j^ 
will  in  the  working  of  a  mine  or  quarry,  who  is  a  mere  co-owner  working  may 
of  the  land  itself,  may  transfer  his  share  both  in  the  land  and  in 
the  working  without  the  consent  of  the  other  or  others.'  His 
right  to  transfer  his  share  in  the  land  cannot  be  less  than  his 
right  to  do  so  would  have  been  if  he  were  not  a  partner  in  the 
working.  And  his  right  to  transfer  his  share  in  the  working 
is  like  the  right  of  any  other  partner  at  will  to  transfer  his 
share.^  Such  a  transfer,  however,  operates  as  a  dissolution  of 
the  partnership :  *  and  if  any  subsequent  working  is  carried  on 
between  the  old  partners  and  the  transferee,  it  is  by  virtue  of  a 
fresh  partnership  an-angement.  Any  partner  for  a  term  in  the 
working  of  a  mine  or  quarry,  who  is  a  mere  co-owner  of  the 
land,  has  a  similar  right  of  transfer.^  Such  a  transfer  does  not 
necessarily  operate  as  a  dissolution  ;  but  the  old  partners  may 
treat  it  as  a  dissolution  or  not  at  pleasure.*    Any  oixlinary  Ordinary 

partner  may 
transfer. 

■  Ciawshay    v,    Maule,    1    Swanst.  dissolution;"  and  a  similar  statement 

505.  518,  619,  523  ;  Bentley  v.  Bates,  was  made  in  £x  parte  BToadhcnt,  1  M. 

4  Y.  &  C.  Bq.  Exch.  189  :  see  Steward  k  A.  638.    But  these  propositions  can- 

V.    Blakeway,    6    Eq.    479  ;    4    Ch.  not,  except  as  respects  cost-book  mines 

603.  (as  to  which  see  jfosty  Chap.  XIX., 

«  See  Crawshay  v.  Maule,  w.  *.,  517,  Sect  4,  a  (o),  e  (a)  (6)  ),  be  bus- 

518,  519,  623 ;  Bentley  v.  Bates,  «.  #.,  tained.    See  Jefferys  v.  Smith,  3  Russ. 

1851.     It  will  be  observed,  that,  in  167,  168;  Tatam  v,  Williams,  3  Ha. 

Crawshay  v.  Maule  (see  Roberts  v.  355. 

Kberh&rdt,  Kay,  155),  and  apparently  »  See  JBx  parte  BTO&dhent,  1  M.  &  A. 

alBo  in  Bentley  r.  Bates,  the  partner-  638. 

ship  was  at  will.  •  See  Lindley,  p.  698.    See  Perens    ' 
»  8€C  Lindley,  698.  v.  Johnson,  3  Sm.  k  G.  424.    It  wiU 
-■  See  Lindley,  698  :  see  Crawshay  be  observed,  that  in  Bentley  v.  Bates, 
p.    Maule,    u.   «.,   625  ;    Bentley    v.  u.  jr.,  where  theL.  C.  B.  (p.  189),  says, 
BsUcs,    tf.   «.,    189.     In    Fereday    t;.  "Why  pray  for  a   dissolution  in  a 
Wight  wick,    1    R.   &    My.    49,   (the  case  where  yon  may  dissolve  the  part- 
report  in  TamL  261,  does  not  contain  nership  itself  by  seUing  your   own 
the  words),  it  was  said,  "The  shares,'*  share?"  it  does  not  appear,  that  the 
in  a  mining  concern,  "  are  assignable,  partnership  was  anything  more  than 
and  the  death  or  bankruptcy  of  the  at  will. 
holder  of  shares  doe8  not  operate  as  a 
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partner,  either  at  will  or  for  a  term,  in  a  mine  or  quarry,  may 
transfer  his  share  without  the  consent  of  the  other  or  others. 
The  effect  of  such  a  transfer  is  the  same  as  the  eflTect  of  a 
transfer  by  a  person  who  is  a  partner  in  the  working,  but  a  mere 
co-owner  of  the  land.^ 


Co-owner  may 
in  general 
partitioiL 


And  partner 
in  working. 

But  not  ordi- 
nary partner. 


6.  Partition. 

Any  co-owner  of  a  mine  or  quarry  may  have  a  partitioQ  of 
the  whole  mine  or  quarry;*  unless,  from  the  impossibility  or 
inconvenience  of  having  a  partition,  it  would  be  more  proper  to 
direct  a  sale.'  And  any  partner  in  the  working  of  a  mine  or 
quarry,  who  is  a  mere  co-owner  of  the  land  itself,  has  a  similar 
right  ;*  either  before  or  upon  a  dissolution.^  But  no  ordinary 
partner  in  a  mine  or  quarry  is  entitled,  against  the  will  of  his 
co-partners,  to  have  the  mine  or  quarry  partitioned.^ 


Co-owner  may 
have  sale 
under  Acts. 


c.  Sale  of  Entirety — Partition  ActsJ^ 

Independently  of  the  Partition  Acts,  a  co-owner  of  a  mine  or 
quarry  is  not  entitled,  as  of  right,  to  have  the  whole  mine  or 
quarry  sold.®  Nor  is  a  partner  in  the  working  of  a  mine  or 
quarry,  who  is  a  mere  co-owner  of  the  land  itself,  so  entitled; 
either  pi-eviously  to,  or  upon  a  dissolution.*  However,  under  the 
Partition  Act,  1868,^^  if  it  appears  to  the  Court  that  a  sale  of 
the  property  and  a  distribution  of  the  proceeds  would  be  more 
beneficial  than  a  partition,  the  Couit  may,  on  the  request  of  any 
of  the  parties  interested,  and  notwithstanding  the  dissent  or 
disability  of  any  others,  direct  a  sale  accordingly.^^     And,  if  the 


*  Ante  J  p.  137. 

3  Crawshaj  v.  Maule,  1  Swanst.  518. 
For  a  decree  for  a  commission  to  set  out 
the  boundaries  of  two  collieries,  and 
the  commissioners  to  look  into  both 
the  collieries  and  see  how  the  one 
intermixed  with  the  other,  and  to  set 
down  temporary  boundaries  ;  and  the 
order  on  further  consideration,  con- 
firming the  certificate  and  directing 
the  collieries  to  be  held  and  enjoyed 
accordingly ;  see  CoUingwood  v.  Jeni- 
Bon,  Set.  1032. 


>  See  Wild  v.  Milne,  26  Beav.  504. 

*  His  right  in  this  respect  cannot  be 
less  than  if  he  was  not  a  paitner. 

*  See  Wild  v.  Milne,  «.  s. 

*  Wild  V.  Milne,  «.  #. 

»  31  &  32  Vict.  c.  40 ;  39  &  40  Vict, 
c.  17. 

"  Crawshay  t;.  Maule,  «.  «.,  505,  518, 
619,  523 ;  Steward  v.  Blakeway,  4 
Ch.  609,  610. 

'  Steward  v.  Blakeway,  «.  *. 

>«  31  &  32  Vict.  c.  40. 

»  S.  3. 
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party  or  parties  interested  to  the  extent  of  one  moiety  or 
upwards  in  the  property  request  a  sale  instead  of  a  partition, 
the  Court  is  bound,  unless  it  sees  good  reason  to  the  contrary, 
to  direct  a  sale.*  And,  if  any  party  interested  requests  a  sale 
instead  of  a  division,  the  Couii/  may,  unless  the  other  parties 
interested  in  the  property,  or  some  of  them,  undertake  to 
purchase  the  share  of  the  party  requesting  a  sale,  direct  a  sale.^ 
Where  a  sale  of  land  is  directed  under  the  Act,  the  Court  will 
not  in  general  reserve  the  minerals.' 


d.  Sale  of  Entirety — Ordhiary  Partnership, 

Any  partner,  is,  in  general,  entitled,  in  an  action  seeking  for  Ordinary 
dissolution  and  accounts,  and  without  regard  to  the  Partition  have  sale  with- 
Acts,  to   have  the  whole  concern  sold.*    The   other  partners  ^*^^®^    ^ 
cannot,  for  example,  in  the  absence  of  contract,  insist  upon  taking 
his  share  at  a  valuation.     They  would  have  no  such  right  in  an 
ordinary  trading  concern ;  and  a  mining  concern  for  this  purpose 
stands  upon  the  same  footing.^    But  where  there  is  a  contract,  the 
other  partners  may  in  general,  it  would  seem,  insist  upon  taking 
the  share  of  one  of  the  partners  at  a  valuation ;  even  although 
the  partnership  has  been  dissolved  by  the  bankruptcy  of  that 
partner.*     Where  a  sale  is  decreed,  the  Court  will,  pending  the 
execution   of   the   decree,   appoint   a  receiver  and   manager.^ 
However,  where  one  partner  is  an  infant,  and  a  proposal  is  made 


>  S.  4.  As  to  seeing  good  reason  to 
the  contrary,  see  Porter  v.  Lopes,  7 
Ch.  D.  358  :  see  p.  363. 

2  S.  5* 

»  Sec  Lawe  v,  Stoncy,  W.  N.  1876, 
p.  141. 

*  Featherstonhangh  v.  Fen  wick,  17 
VesL  298 ;  Crawshay  v.  Maule,  1  Swanst. 
605,  518,  519,  523  ;  Roberts  v.  Eber- 
h&nit,  Kay,  155,  160 ;  Lees  v.  Jones, 
3  Jar.  N.  8.  954  ;  Wild  v.  Milne,  26 
Bear.  504  ;  Rowlands  v.  Evans ;  Wil- 
liams V,  Rowlands,  30  Beav.  302 ; 
Bardon  v.  Barkns,  4  De  G.  F.  &  J.  49, 
50 ;  Stewart  v,  Blakeway,  4  Ch.  609, 
«;iO.  See  Tatam  v,  Williams,  3  Ha. 
3^*  356. 

*  Sec  Hart  v.  Ckrke,  6  De  G.  M.  & 


O.  249,  250,  251  (aflEd.  Clarke  v.  Hart, 
6  H.  L.  C.  633)  :  see  ante^  p.  57,  n.  2, 
and  other  cases  there  cited.  Sec 
also  Bardon  v.  Barkus,  u,  s. ;  varying) 
upon  this  point,  S.  C,  3  Giff.  431, 
432. 

^  See  Whitmore  v.  Mason,  2  J.  &  H. 
204,  209,  215,  216. 

'  See  Crawshay  v.  Maule,  u,  j».,  507, 
526, 529  ;  Lees  v.  Jones,  u.  s. ;  Roberta 
V.  Eberbardt,  v.  f.,  160 ;  Wild  «. 
Milne,  u.  «.,  506  ;  Rowlands  v.  Evans, 
u.  s.y  310,  311,  312.  For  the  form  of 
the  order,  see  Clegg  v,  Fishwick, 
Set.  417.  In  Hart  v,  Clarke  {u,  #., 
254,  256),  a  receiver  and  manager 
was  appointed,  a  dissolntion  only  being 
decreed,  and  the  question  of  a  sale 
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by  the  co-partner  to  buy  the  share  of  the  infant^  and  it  appears 
that  it  would  be  for  the  benefit  of  the  infant  that  such  proposal 
should  be  accepted,  its  acceptance  will  be  sanctioned  by  the 
Court,  and  a  sale  of  the  whole  mine  dispensed  with.^ 

Time  of  sale.  A  sale,  to  take  place  immediately  after  judgment,  cannot  be 
required  as  a  matter  of  right.  "  The  Court,  if  it  directs  a  sale, 
will  so  direct  it,  that  the  property  may  be  sold  in  the  manner  most 

beneficial  for  all  parties  interested "     **  The  state  of  the 

market  varies  so  much,  that  a  sale,  which  might  be  beneficial  at 
one  moment,  and  prejudicial  at  another,  cannot  be  ordered  with- 
out inquiry/'  *  And  an  inquiry  will  in  most  cases  be  directed, 
whether  it  will  be  for  the  benefit  of  all  persons  concerned  in  the 
works  that  the  same  should  be  sold,  and  in  what  manner,  as 
going  works ;  or  that  they  should  be  carried  on  for  the  purpose 
merely  of  winding  up  the  concern.*  And  if,  in  an  action 
seeking  for  accounts  and  consequential  relief,  it  is  doubtful, 
whether,  after  debiting  the  plaintiff  with  the  sums  which  he 
ought  to  have  contributed  towards  the  working,  a  balance  will 
be  found  due  to  him,  although  a  dissolution  may  be  adjudged 
and  accounts  ordered  to  be  taken  and  a  receiver  and  manager 
appointed,  the  question  of  a  sale  will  usually  be  reserved  until 
the  accounts  have  been  taken  *  On  the  other  hand,  where  a 
partnership  has  been  dissolved,  and  the  circumstances  of  the 
case  require  it,  an  order  for  a  sale  may  be  obtained  on  inter- 
locutory application  before  judgment.^  Indeed,  such  an  order 
has  been  obtained,  even  before  dissolution^  to  prevent  a  total 
loss.* 

Mode  of  sale.  A  sale  by  auction  will  usually  be  directed.  And  in  such  a  case 
some  indifferent  pei*son  well  acquainted  with  mining  property 
will  be  appointed  to  conduct  the  sale,  and  liberty  to  bid  will 
be  given  to  all  the  partners.^     Sometimes  it  is  impossible  to 

lieing  reserved  until  the  accounts  were  4  gee  Hart  v.  Clarke,  6  De  O.  M.  & 

*«^e"-  G.  232,  254,  255:  affirmed  Clarke  v. 

>  Crawshay  v.  Maule,  1  Swanst.  530.  Hart,  6  H.  L.  C.  633. 

2  /*.  506,  529,  ;7/'r  Lord  Eldon.  s  Crawshay    v.    Maulc,   ft,  «.,   495, 

3  See  the  form  of  the  inquiry  directed  506,  523. 

in  Crawshay  v.  Maule,  v.  *.,  p.  529  :  «  Pee  Heath  v.  Fisher,  38  L.  J.  Ch. 

see  also  Clegg  v.  Fishwick,  Set.  1200  ;  14. 

I^esr.Jone8,3Jur.N.S.955;  Wildr.  7  Rowlands  v.  Evans,  Williams    ». 

M  line,  26  Bcav.  606.  Rowlands,  30  Beav.  302, 3 1 0 :  see  Lees  t»! 
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carry  out  the  sale  by  public  auction.  The  mine  or  quarry 
may,  for  example,  be  held  on  lease,  and  the  lease  may  con- 
tain a  covenant  not  to  assign  without  license.  In  such  a 
case  the  sale  will  be  directed  to  be  carried  out  by  private 
eontract.^ 

Where  no  sale,  either  by  public  auction  or  private  contract,  can  Impoasibiiitj 
be  effected ;  as  where  the  mine  or  quarry  is  leasehold,  and  there 
is  a  covenant  not  to  assign  without  license,  and  the  lessor  refuses 
to  accept  the  proposed  vendee  as  his  tenant ;  the  partnership  may, 
of  course,  be  nevertheless  dissolved ;  but  the  parties  will  have 
imposed  upon  them  the  position  of  co-owners  of  the  land,'  and 
become  subject  to  the  doctrines  applicable  to  co-ownership.' 
Where  a  decree  has  been  obtained  for  a  dissolution  and  a  sale, 
the  Court  will  sometimes,  at  the  instance  of  a  small  minority  of 
the  partners,  and  against  the  desire  of  the  others,  sanction  an 
advantageous,  although  expensive  and  important,  alteration  in 
the  working,  if  it  can  be  shown,  that  it  is  impossible  to  effect 
the  sale ;  but  not  otherwise.^ 


Sect.  S.-COMPAKIES. 

A  company  purchasing  lands  under  the  compulsory  powers  Companies 
of  the  Lands  Clauses  Consolidation  Act^  1845,^  have  power  to  gory  powen 
purchase  the  mines  and  minerals  thereunder.*    And  this  power  "°*^  ?««*»»«• 
is  not  confined  to  cases  where  the  mines  and  minerals  and  the 
rest  of  the  land  from  the  surface  down  to  the  centre  belong  to  the 
game  vendor,  and  the  purchase  of  the  minerals  is  merely  part  of 
the  purchase  of  the  whole  land.    It  extends  to  cases  where  the 
mines  and  minerals  and  the  rest  of  the  land  are  in  different 
owners.    If  the  law  were  otherwise,  the  construction  of  their 
works  might  become  impossible.^    And  the  company  in  question 

JoDes,  3  Jar.  N.  S.  955.  In  Wild  v.  Milne,  Johnson,  «.  #.,  426,  427. 

26  BcsT.  604,  one  of  the  partners  was  •  Lees  v.  Jones,  «.  #. :   see  ante,  pp. 

giTcn  the  oondact  of  the  sale,and  liberty  110  et  seq. 

wms  given  to  the  others  to  bid.  *  Lees  v.  Jones,  u.  #.,  964. 

>  Lees  V.  Jones,  3  Jur.  N.  8.  956  :  »  S  &  9  Vict.  c.  18,  bb.  16  et  eeq, 

however,  Perens  r.  Johnson,  3  Sm.  «  Errington  v.  Met.  R.  Co.,  19  Ch. 


JC  O.  427.  D.  669,  668,  669,  673,  678. 

r.  Jones^  w.  »,  ;  sec  Perens  v,         7  Jb.,  669,  678. 
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are  none  the  less  empowered  to  purchase  mines  and  minerals, 
because  the  provisions  of  the  Rail.  CI.  Cons.  Act,  1845,^  or  of 
the  Wat.  CI.  Act,*  may  apply  to  them.*  A  railway  company 
purcliasing  under  the  Rail.  CL  Cons.  Act,  1845,  are  not 
"  entitled  to  any  mines  of  coal,  ironstone,  slate,  or  other 
minerals  under  any  land  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away  or 
used  in  the  construction  of  the  works,  unless  the  same  shall 
have  been  expressly  purchased ;  and  all  such  mines  excepting 
as  aforesaid  shall  be  deemed  to  be  excepted  out  of  the  con- 
veyance of  such  lands,  unless  they  shall  have  been  expressly 
named  therein  and  conveyed  thereby."*  And  the  Wat.  CI.  Act 
contains  provisions  substantially  identical.*^  And  under  these 
provisions  such  a  company  may  equally  purchase  minerals 
worked  by  surface  as  those  worked  by  underground  workings.* 
And  these  provisions  do  not  deprive  such  a  company  of  the 
power  which  under  the  Lands  CI.  Act  they  would  have  of  pur- 
chasing the  mines  and  minerals  as  a  separate  tenement.^  Nor 
do  the  words  "  expressly  purchased "  confine  their  power  to 
purchases  by  agreement  only.  They  ai*e  empowered  to  purchase 
the  mines  and  minerals  as  a  separate  tenement  by  compulsion.^ 
And  the  mere  fact,  that  they  may  have  already  purchased  the 
surface  as  a  separate  tenement,  does  not  exhaust  their  power. 
They  may  at  any  time  subsequently,  within  the  period  limited 
for  the  exercise  of  their  powei-s,  purchase  the  underlying  mines 
and  minerals.  For  there  can  be  no  distinction  in  principle 
between  a  power  to  make  successive  vertical  purchases  of  the 
surface  and  the  underlying  strata  and  a  power  to  make  succes- 
NotwithsUnd-  sive  horizontal  purchases  of  the  surface  only.*    And  the  power, 

ing  that  they 

>  S  &  9  Vict.  c.  30,  B.  77.  7  Errington  v.  Met.  R.  Co.,  19  Ch. 

»  10  A  11  Vict.  c.  17,  8S.  12,  IS.  D.  569,  669. 

»  Birmingham  Canal  Co.  v.   Cart-  s  /j,^  559^  559^  573^  571*^  573^  579 . 

Wright,   11   Ch.   D.  421  ;    Hooper  v,  notwithstanding  the  dicta  to  the  con- 

Boume,  3  Q.  B.  D.  258  ;  5  App.  Cas.  trary  of  Lords  Oranworth  and  West- 

1,  23,  24  ;  Errington  v.  Met.  R.  Co.,  bury  in  G.  W.  R.  Co.  v.  Bennett,  L.  R. 

19  Ch.  D.  669,  669,  572  ;  Mid.  R.  Co.  v.  2  H.  L.  40,  41 ;  and  of  James,  L.J., 

Haunchwood,  &c„  Co.,  20  ib.  556,  in  G.  W.  R.  Co.  v.  Smith,  2  Ch.  D 

*  8  &  9  Vict.  c.  20,  8.  77.  244. 

»  10  &  11  Vict.  c.  17,  as.  12,  IS,  »  Errington  v.  Met.  R.  Co., «.  *.,  559, 

•  See  Mid.  R.  Co.  v.  Haunchwood,      570,  574,  575. 
kc.f  Co.,  u,  s.f  552.  556, 558 :  ante*  p.  9. 
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which  such  a  company  possess,^  of  preventing  the  working  of  a  may  also 
mine  upon  the  terms  of  compensating  the  owner,  is  an  additional  ing. 
and  independent  power,  and  does  not  restrict  their  power  of 
purchase.^    For  it  may  well  be  more  convenient  for  them  to 
purchase  the  mines  when  they  are  raising  their  capital;'  and 
they  may  be  able  to  obtain  them  at  a  smaller  price  than  if 
they  waited  until  the  commencement  of  the  mining  opera- 
tions.^   Moreover,  it  may  well    be,  that  they   may  require 
to   use  the  space  occupied  by  the  minerals.    Those  minerals 
may,  for  example,  be  insufficient  to  afford  adequate  support 
to  their  works ;  and  their  removal  and  the  substitution  of 
artificial  props  may  be  necessary  for  that  purpose.     Or  the 
space  in  question  may  be  necessary  for  some  such  purpose  as 
the  construction  of  culverts.    But,  against  the  will  of  the  land- 
owner, neither  object  can  be  accomplished  without  acquiring 
the  property  in  the  minerals.*^    And  whenever  the  necessity  or  Eyidence  as  to 
propriety  of  a  purchase  is  contested,  the  opinion  of  the  officer  of  propriety  of 
the  company,  if  bond  fide,  is  the  only  evidence  required.    And  a  P"'^*»»"- 
mere  general  statement,  that  the  minerals  in  question  are 
required,  is  a  sufficient  expression  of  opinion.     And  the  onus 
of  proving,  that  they  are  wanted  for  some  collateral  purpose, 
or   that   the   alleged   purpose   is   manifestly  absurd,  or   that 
there  is  in  other  respects  want  of  bona  fides,  rests  upon  the 
landowner.'    It  is  not  obligatory  on  a  company  purchasing  Not  bound  to 
surface  land  under  the  provisions  of  the  Bail.  CI.  Act  or  the  ^^^ 
Wat  CL  Act  to  purchase  the  underlying  minerals.^ 

Where  lands,  which  a  railway  company  are  authorized  "Superflu- 
by  their  special  Act  to  take,  are  conveyed  to  them ;  and  the 
conveyance  contains  an  express  grant  of  the  mines  and  minerals 
thereunder ;  and  the  lands  are  kept  by  the  company,  not  bond 
fide  for  the  purposes  of  the  undertaking,  but  merely  for  the 
purpose  of  working  the  minerals ;  that  fact  is  in  itself  evidence, 
that  the  lands  are  "  superfluous  "  within  the  meaning  of  section 


1.  78  of  Rail.  CI.  Act,  cited  <  /».,  678. 

tUe,  p.  6  n.  *  Ih.,  572,  674,  676,  676. 

«  Erringion  v.  Met.  R.  Co.,  19  Ch.  •  /J.,  669,  671,  676,  677. 

D.  569,  670,  571,  576,  676 :  see  also  '  Re  Haddersfield  and  Jacomb,  17 

fptt.  Chap.  XV.,  Part  D.  {ff)  (7).  Eq.  476,  489.    See  the  flections  of  the 

*  Brrington  v.  Met  R.  Co.,  m.  i .,  670,  Acts,  antey  pp.  6  n.  et  teq, 

&7U 
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127  of  the  Lands  CI.  Cons.  Act,  1845.*  Where,  however,  the 
lands  are  kept  under  the  belief,  whether  rightly  or  wrongly,  that 
they  will  be  used  at  a  future  time  for  the  purposes  of  the  under- 
taking, the  mere  fact  that  the  company  in  the  meantime  choose 
to  utilise  them  by  working  the  minerals  thereunder  furnishes 
no  such  evidence.'  And  if  it  afterwards  turns  out,  that  although 
the  surface  is  required  for  the  purposes  of  the  undertaking,  those 
pui*poses  could  be  answered  without  preserving  to  the  surface 
the  minei-al  suppoit,  there  does  not  appear  to  be  any  authority 
for  saying,  either  that  the  company  are  bound  to  sell  the  mines 
apart  from  the  surface,  or  that  in  default  of  such  sale  the  mines 
vest  in  the  adjacent  owners.'  Indeed  it  has  been  laid  down, 
that  where  in  such  a  case  it  afterwards  turns  out,  that  the  surface 
is  superfluous,  and  vests  in  the  adjoining  owners,  the  mines  and 
minerals  will  not  so  vest,  but  will  remain  the  property  of  the 
company .'*  But  this  was  doubted  in  the  same  case  when  in  the 
House  of  Lords.^ 


*  See  Hooper  v.  Boorne,  5  App. 
Cas.  22,  per  Lord  Blackbam. 

3  Hooper  v,  Bonme,  3  Q.  B.  D.  2S8, 
per  Cotton,  L.J. ;  6  App.  Cos.  22,  per 
Lord  Blnckbum. 

'  Hooper  v.  Boame,  6  App.  Cas.  p. 
12,  per  Lord  CaimB  ;  p.  24,  per  Lord 
Blackbam. 

^  Hooper  v,  Boame,  H  Q.  B.  D.  258  : 
fiee  pp.  21%yper  Bramwell,  L.J.,  284, 
per  Brett,  L.J. 

'  See  6  App.  Cas.  23,  2i,per  Lord 


BlAckbum.  Where  mines,  brickworks, 
and  marl  pits  belonging  to  charity 
trustees  are  compnlsorily  purchased 
bj  a  railway  company,  and  the  costs 
of  an  inquiry  before  arbitrators  are 
taxed  and  settled  as  between  the  par- 
ties by  one  of  the  taxing  masters 
under  s.  1  of  32  &  33  Vict.  c.  18,  the 
Court  has  no  jurisdiction  orer  the 
master's  taxation  on  a  motion  to  re- 
riew  :  see  Sandbach  Trustees  v.  North 
Staff.  R.  Co.,  3  Q.  B.  D.  1. 
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Sect.  7.— CORPORATIONS. 

a.  Crown  Lands} 
The  Comniissioners  of  Woods,  Forests,  and  Land  Revenues  ^  Commis- 

., ...  IE  •  •  11  sioners  of 

may  sell/  exchange,*  or  purchase  ^  any  mines  or  quarries ;  or  sell  woods  may 
any  part  of  them  for  the  purpose  of  raising  money  for  *he  *"»  ^^*^^®' 
redemption  of  the  land  tax  charged  on  any  other  part.^    The  Application  of 
monies  arising  from  sales  or  exchanges,  if  not  immediately  ^"*^^®®^' 
wanted,  must  be  invested  in  the  Three  per  Cents.,  and  the  divi^ 
dends  applied  in  the  same  manner  as  the  income  of  the  Land 
Revenues  is  applied.^ 


6.  Duchy  of  Comvxdl  Lands. 

By  the  Duchy  of  Cornwall  Man.  Act,  1863,®  the  Prince  of  prfnce  of 
Wales,  as  Duke  of  Cornwall,  may  sell  or  enfranchise  •  or  (under  ^if  ^n^^n- 
the  machinery  of  the  Inclosure  Acts^^)  exchange"  any  mines  or  cbise,  ex- 

,  •  .  1    i«  •  chanj?cor 

quarries ;  or  may  purchase  any  mines,  minerals,**  or  quarries,  or  purchase. 
rights  of  mining.^'     All  deeds  for  carrying  those  purposes  int<5 
effect  must  be  enrolled  in  the  Duchy  office  within  six  months. ^^ 

^  The  general  law  only  as  to  Crown  Geo.  4,  c.  50,  ss.  1,  8). 

Umda  is  here  stated.    As  to  mines  of  '  10  Geo.  4,  c.  50,  s.  34» 

coaL  and  iron,  and  quarries  of  stone,  *  Ss.  42,  43,  44. 

within  the  Hundred  of  St.  Briavels,  »  S.  52. 

in  Gloi]ee8terBhire,8ee/Mi«^,Chap.XX :  *  S.  59. 

and  as  to  mines  of  lead  in  parts  of  '  Ss.  108, 109, 110, 113. 

Derbyahire,  seejpoj/,  Chap.  XXI.  "  26  &  27  Vict  c.  49.    By  the  ori- 

s  At    common    law   the   demesne  glnal  constitution  of  the  Duchy  the 

lands  of  the  Crown  were  freely  di8«  possessions   thereof   were  so   settled 

poaable  by  the  reigning  soYcreign  (see  that  they  could  not  be  separated  or 

1   BL  286) ;  who  might,  therefore,  at  alienated  :   see  the  preamble  of  the 

pleaame,  work,  or  sell,  or  lease,  any  Act. 

ndnea  or  qnarriea  beneath  or  within  >  Ss.  3,  37. 

them,  and  take  the  profits.    But  since  ^^  See  pat,  p.  158. 
the  Act  1  Anne,  st,  1,  c.  7,  the  sove-  *      "  8.  41. 

reign  has  been  disabled  from  selling  ^'  "Minerals"  in  the  Act  include 

any    part   of   the    Crown    lands,  or  all  minerals,  whether  metallic  or  not, 

l«aaiiig    any    part  except  condition-  stone  and  substrata  of  every  descrip- 

allyr   (see  a.   5).    And  under  various  tion  :  see  s.  37. 

snbseqnent  Acts  the  land  revenues  of  ^  S.   7.    As  to  the  powers,  which 

the  Crown  have  been  placed  under  the  were  exerciseable  during  the  minority 

maaagement  of,  and  are  now  managed  of  the  Prince,  see  7  &  8  Vict.  c.  65. 

bj,    tbe    Commissioners   of    Woods,  ^^  26  &  27  Vict.  c.  49,  ss.  30  ef  »eq, 
FareatB^  and  lAnd  Revenues  (see  10 
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Application  of  The  moneys  arising  from  sales  or  exchanges,  if  not  immediately 
^^'^^^^^         wanted  (whether  for  the  purpose  of  purchasing  mines,  minerals, 
quarries,  or  rights  of  mining,  or  for  any  other  purpose),  must  be 
invested  in  the  Three  per  Cents.,  and  the  dividends  applied  in 
the  same  manner  as  the  income  of  the  Duchy  lands  is  appli^d.^ 
Non-age  or  In  case  the  Duke  of  Cornwall  for  the  time  being  should  be 

under  age,  the  powers  given  by  the  Act  may  be  exeTcised  in  hi$ 
name  and  on  his  behalf  by  the  Sovereign  for  the  time  being.' 
And  when  the  Duchy  is  vested  in  the  Crown,  the  powers  of 
the  Act  may  be  exercised  by  the  Sovereign  for  the  time  being.' 


c.  Church  Lands. 

Bod.  eorp.  Every  Ecclesiastical  Corporation  (with  certain  exceptions  *) 

chjuDge  or^~  To^^J,  in  general,  with  the  approval  of  the  Ecclesiastical  Commis- 
^^*^'^  Bioneis  for  England,  and  (if  such  corporation  be  the  incumbent 
of  a  benefice)  with  the  consent  of  the  patron,'  and  upon  giving 
three  months'  notice  in  writing  to  the  bishop,^  sell,  or  convey  in 
exchange,  or  by  way  of  partition,  or  otherwise  dispose  of,  mines 
or  quarries  belonging  to  such  corporation  for  such  considerations 
and  purposes  as  the  Commissioners  may  deem  reasonable  an4 
proper;  and  give  and  receive  money  by  way  of  equality  of 
exchange  or  partition.^  And  they  may,  with  the  like  approval 
and  consent,  enter  into  and  vary  preliminary  contracta^ 
Land  Tax^  However,  by  the  Land  Tax  Red.  Act,  42  Geo.  3,  a  116,  it  is 
provided,  that  no  mines  or  minerals  or  seams  or  veins  of  coal, 
metals,  or  other  like  profits  belonging  to  any  manors  or  lands, 
which  may  be  sold  by  an  Ecclesiastical  Corporation  for  the  pur- 
pose of  redeeming  any  land  tax,  whether  opened  or  unopened,^ 
shall  pass  by  the  conveyance  of  such  manors  or  lands,  either  by 
express  or  general  words ;  but  (together  with  all  incidental  ease- 
ments)  shall  be  as  effectually  excepted  and  reserved  as  if 
expressly  excepted  and  reserved.^^  This  Act  repealed,  as  from  the 


Ked.  AcU 


>  Sb.  8, 13,  U  ;  31  &  32  Vict.  c.  36.  »  8.  20  ;  21  k  22  Vict.  c.  57, 8. 1. 

«  26  &  27  Vict  c.  49,  a.  38.  «  21  &  22  Vict  c.  57,  s.  1. 

»  S.  39.    S.   18    provides   for   the  ^  Ss.  1,  8. 

settlement  by  arbitration  of  disputes  "  S.  4. 

respecting  boundaries  or  the  title  to  *  As  to  open  and  new  minos  or 

any  property  or  to  any  right  of  way,  quarries,  see  ante,  pp.  22  et  teq, 

or  water,  or  other  right.  '"  S.  80. 

*  See  5  &  6  Vict  c.  108,  s.  1. 


FABT  A,  SECT.  7.]      PARTITIONS  AND  EXCHANGES — CORPORATIONS..  147" 

24th  of  June,  1802,  the  Act  39  Geo.  3,  c.  21,  which  contained 
.  similar  provisions.^  Accordingly,  where  a  prebendary,  for  the 
purpose  of  redeeming  the  land  tax  on  part  of  the  estate  of  his 
prebend,  sold  in  1799  under  the  powers  of  the  repealed  Act  a 
part  of  the  estate,  with  an  exception  of  the  pipe  and  potter's 
clay  thereunder  (except  within  20  perches  from  the  houses  and 
incloBures  forming  part  of  the  land  sold),  and  with  certain 
working  powers  incident  to  the  exception ;  and  an  Act  ^  was 
subsequently  passed,  which  confirmed  invalid  sales  under  the. 
repealed  Act ;  it  was  held,  that  the  confirming  Act  did  not  so 
ratify  the  sale  as  to  give  validity  to  the  exception  out  of  the 
exception.*.  The  Acts  in  question  do  not,  however,  affect  binding 
contracts  for  the  sale  of  lands,  which  had  been  entered  into 
before  they  were  passed.^ 

AH  moneys  (other  than  moneys  which  shall  become  due  and  AppKcatinn 
payable  by  way  of  perpetual  annual  chief  or  other  rent  or  rent- 
charge  *)  received  in  respect  of  any  sale,  and  all  moneys  received. 
in  respect  of  any  exchange  or  partition,  must  be  paid  to  the, 
CSommissioners,  or  such  moneys  or  any  pai*t  thereof  may,  with 
the  approval  of  the  C]!ommissioners,  be  permitted  to  remain  out- 
standing on  mortgage,  and  must,  on  payment  off,  be  paid  to  the 
Commissioners ;  and  the  moneys  so  paid  must  be  laid  out  by 
the  Commissioners  in  the  purchase  of  other  lands  convenient  to 
be  held  by  the  corporation  in  question;   and  the  purchased, 
lands,  and  the  lands  received  on  any  exchange  or  partition, 
must  be  conveyed  so  as  to  vest  in  the  corporation ;  and,  until 
the  purchase,  the  moneys  must  be  invested,  and  the  dividends 
applied  in  the  same  manner  as  the  rents  of  the  purchased  lands 
would  be  applied  in  case  the  purchase  were  actually  made.^ 

d.  Charity  LaTids. 

No  assurance  for  charitable  uses  made  after  the  passing  of  Obarity 'aiJs. 
the  Act  24  &  25  Vict  c.  9,  is  void  under  the  Mortmain  Act,  9 
Geo.  2,  c.  36,  by  reason  of  its  containing  a  grant  or  reservation 
of  any  mines  or  minerals,  or  easement^ 

I  8.  12.  •  28  &  29  Vict  c.  57. 

'  57  Oeo.  3,  c.  100,  8.  25.  «  21  &  22  Vict.  c.  67,  s.  2. 

3  Whidborne  v.  EccL  CommtB..  7  '  24  &  25  Vict.  c.  9,  a.  1.    This  ap- 

Ch.  D.  375.  '      ■    .      •      '  plies  to  volantaiy  assurances  as  well 

«  WOmo  r.  Grey,  3  Eq.  117.  aa  to  assurances  for  value. 

L  2 
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e.  Pariah  Lands — Lands  of  Ixxxd  Authorities, 

Pariah  landa.  Trustees  or  commissioners  of  turnpike  roads  are  empowered 
to  contract  for  the  purchase  of  any  land  for  the  purpose  of  dig* 
ging  materials  for  the  repair  or  use  of  the  roads ;  and  at  any 
time  afterwards  to  sell  the  land  so  purchased.^  Where  land  has 
been  allotted  to  or  otherwise  acquired  by  a  parish,  and  the 
materials  therein  have  been  exhausted,  it  may  be  sold  under  an 
order  of  the  Local  Qovernment  Board ;  and  any  right  to  mines 
or  minerals  claimed  by  the  lord  of  the  manor  or  any  other 
person  may  be  reserved,  or  the  sale  may  be  made  subject 
thereto ;  and  the  pixx;eeds  of  sale  are  applicable  for  tbe  benefit 
of  the  parish.' 

The  Lands  CL  Cons.  Act,  1845,  is  incorporated  with  the 
Public  Health  Act,  1875.'  And,  although  s.  334  of  the  latter 
Act  provides  that "  nothing  in  this  Act  shall  be  construed  to 
extend  to  mines  of  different  descriptions  so  as  to  interfere  with 
or  obstruct  the  efficient  working  of  the  same,  nor  to  the  smelt* 
ing  of  ores  and  minerals,  nor  to  the  calcining,  puddling,  and 
rolling  of  iron  and  other  metals,  nor  to  the  conversion  of  pig 
iron  into  wrought  iron,  so  as  to  obstruct  or  interfere  with  any 
of  such  processes  respectively,"  a  local  authority  is  not  thereby 
precluded  from  purchasing  mines;  the  obvious  application  of 
the  section  being  to  nuisances  only.^ 


Laada  of  local 
anthoritiea. 


lordtaad 
tenanta  may 
agree  on  com* 
matation  or 


PABT  B.— ENFRANCHISEMENTS,  INCLOSURES,  PARTITIONS, 

AND   EXCHANGES. 

sbct.  1.— enfranchisement  acts.    ' 

a.  Volvmtary  Commutation  and  Enfranchisement 

Lords  and  tenants  of  manors  may,  with  the  consent  of  the 
Land  Commissioners,  agree  on  terms  for  the  commutation^  or 


1  3  Geo.  4,  c.  126,  s.  100. 

s  89  &  40  Vict.  c.  62,  ss.  1,  2,  6,  6  : 
cf.  5  &  6  Will.  4,  c.  50, 8.  48. 

s  See  B.  176, 

«  See  Be  Dudley,  8  Q.  B.  D.  86,  96, 
97.  j9er  Brett,  Cotton^  and  Lindley, 


L.JJ.  Denman,  J.  (see  p.  90),  con- 
ddered  it  to  refer  to  open  mines  (aa 
to  which,  see  ante,  pp.  22  et  »eq,^ 
opposed  to  possible  futore  mines. 
M  &  5  Vict.  c.  85,  8.  52. 
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enfranchisement^  of  the  manorial  rights.  The  commutation  enfranchise- 
may  be  made  to  extend  to  mines,  minerals,  and  quarries,  if  ex-  "^^ 
pressly  agreed  upon ;  but  not  otherwisa^  The  agreement  for 
commutation  or  enfiranchisement  may  be  made,  wholly  or  in  part, 
in  consideration  (amongst  other  things)  of  any  right  to  mines  or 
minerals ;  whether  in  or  under  lands  parcel  of  the  same  manor 
as  the  lands  to  be  commuted  or  enfranchised,  or  not.'  But,  if 
not  in  or  under  lands  parcel  of  the  same  manor,  the  right  to  such 
jmines  or  minerals  must,  in  the  opinion  of  the  Commissioners,  be 
4»nvenient  to  be  held  with  the  manor.^  And,  in  cither  case,  the 
right  must  be  subject  to  the  same  or  the  like  uses  or  trusts  as  the 
lands  to  be  commuted  or  enfranchised  are  subject  to.^  And  the 
person  empowered  to  obtain  the  commutation  or  enfranchisement 
is  accordingly  entitled  to  convey  rights  to  mines  and  minerals 
to  the  person  commuting  or  enfranchising.^  The  Commissioners 
may  hear  and  determine  disputes  as  to  fines  or  other  manorial 
payments  or  incidents,  but  no  such  determination  can  directly 
or  indirectly  affect  any  right  to  mines  or  minerals.^ 

Upon  commutation  or  enfranchisement  tenants  may  grant  to  Tenants  may 
the  lord,  in  aid  of  the  reservation  of  his  right  in  mines  and  menu  to  bids. 
minerals,  such  rights  of  entry  and  way,  and  other  easements,  in 
or  upon  or  through  their  respective  lands,  as  may  be  requisite 
for  mining  purposes.  In  cases  of  commutation,  it  is  sufficient  to 
state  in  the  agreement  the  fact  of  such  grant,  and  the  considera- 
tion (if  any)  to  be  payable  therefor.  But  in  cases  of  enfranchise- 
ment, the  easements  must  be  granted  in  the  deed.^ 

6.  Compulsoi^  Enfranchisement, 

Ijords  or  tenants  may  compel  the  enfranchisement  of  manorial  Lord  or 

rights.'     In  such  a  case  the  party  requiring  the  enfranchisement  compel  enfran- 
chisements. 

*  8.  5S.  Vict.  c.  56,  a.  5. 

s  fit.  82.    Lord  Romilly,  in  Kerr  v,  '  4  &  5  Vict.  c.  35,  s.  39. 

PawBon  (26  Bcav.  406,  407),  in  ob-  «  g.  g4.    This  applies  to  the  Duchy 

•erring  upon  this  section,  appears  to  of  Cornwall  lands  :  see  11  &  12  Vict. 

liaTe  confused  commutation  with  en-  c.  83,  s.  3.    A  power  to  trustees  to 

francbiBement :  see  Dav.  2,  p.  387,  n.  except  mines   upon  an   enfranchise- 

3  6  &  7  Vict.  c.  23,  88.  1,  3  ;  7  &  8  ment  is  frequentij  useful.     For  the 

V^ict.  c.  55,  8.  5.  form  of  such  a  power,  see  Dav.  4, 

*  7  &  8  Vict.  c.  66,  s.  6.  p.  428. 

*  lb.  •  15  &  16  Vict.  c.  51,  8. 1  ;  21  &  22 

*  6  &  7  Vict.  c.  23,  8.  3  ;   7  &  8  Vict.  c.  94,  s.  6. 
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But  not  BO  as 
to  aflect  uiinO' 
ral  rights 
without  oon- 

BCDt. 


must  give  notice  in .  writing  of  his  desire  to  the  other  party. 
And,  unless  the  parties  can  agree  about  tlie  same,  the  con- 
sideration to  be  paid  to  the  lord  must  be  ascertained  by  valua- 
tion ;  ^  the  consideration  (in  the  absence  of  agreement  to  the 
contrary)  being,  where  the  enfranchisement  is  effected  at  the 
instance  of  the  tenant,  a  gross  sum  of  money,  and  where  it 
is  effected  at  the  instance  of  the  lord,  an  annual  rent^-charge.' 
After  the  consideration  has  been  determined  on,  the  Commis- 
sioners may  frame  and  confirm  an  award  of  enfranchisement^ 
which  has  the  same  effect  as  a  deed.'  No  compulsory  enfran- 
chisement can  affect  the  rights  of  any  lord  or  tenant  in  mines, 
minerab,  or  quarries  under  the  lands  enfranchised,  or  any  other 
lands ;  or  any  rights  of  entry,  way,  and  search,  and  other  ease* 
ments  of  any  lord  or  tenant ;  or  any  powers  which,  but  for  such 
enfranchisement,  might  have  been  exercised  for  the  purpose  of 
working  the  mines  or  quarries  or  carrying  away  the  minerals 
therefrom ;  unless  with  the  express  consent  in  writing  of  such 
lord  or  tenant.^  But,  without  prejudice  to  these  rights  and 
powers,  the  owners  of  enfranchisements  may  disturb  and  remove 
the  soil  for  making  roads  or  drains,  or  erecting  buildings  or 
obtaining  water.^ 


Under  Stat,  of 
Morton  lord 
may  ai^prove 
against  com- 
mon of  pas- 
ture. 


Sect.  2.— IN  CLOSURES. 

a.  Generally. 

Independently  of  modem  legislation,*  the  following  is  the  posi- 
tion of  lords  of  manors  and  commoners  with  respect  to  the  inclo- 
sure  of  commons.  Under  the  right  of  approving  given  by  the 
Statute  of  Merton,^  the  lord  of  a  manor  may,  as  against  common 
of  pasture,  sell  or  grant  leases  of  or  otherwise  appropriate  the 
waste  or  common  of  the  manor.^    And  he  may  do  so  equally 


1  21  &  22  Vict.  c.  94,  b.  8. 

2  15  &  16  Vict.  c.  61,  6.  7. 
»  21  &  22  Vict.  c.  94,  s.  10. 

♦  15  &  16  Vict.  c.  51, 8.  48.  In  Kerr 
V.  Pawson,  25  Beav.  407,  Lord  Romilly 
appears  to  hare  inadvertentlj  stated 
that  there  were  no  means  by  which 
the  rights  of  the  lord  in  mines,  &c., 
could  be  affected. 


*  21  &  22  Vict  c.  94,  s.  14. 

*  See  i^fra^  b.  For  customary  and 
prescriptive  rights  in  respect  of  wastes 
or  commons,  see  aiUSf  pp.  91 — 97, 
102—104. 

7  20  Hen.  3,  c.  4. 

*  Lascelles  v.  Onslow,  2  Q.  B.  D. 
449  H  seq. ;  Robinson  v.  Doleep 
Singh,  11  Ch.  D.  831 :  see  also  Wil- 
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agunsi  the  freeholders,^  as  against  the  copyholders,'  of  the  manor. 

And  it  is  immaterial  that  the  persons  entitled  to  common  of 

pasture  are  also  entitled  to  some  other  right  of  common,  such  as 

a  right  to  dig  sand ;  if  they  complain  only  of  the  interruption  of 

the  right  of  common  of  pasture.'    He  must,  however,  leave  Bat  muBt 

-sufficient  common  for  the  commoners;^  and  the  onus  is  upon  ^moi^    ^ 

him  to  show  that  he  has  done  so.^    But  the  fact,  that  for  such 

a  period  as  ten  years  there  has  been  a  sufficiency  of  common, 

will  frequently  be  pri/md  fdcie  evidence  that  an  actual  suffix 

ciency  has  been  left.'    However,  the  lord  of  a  manor  cannot.  Cannot,  primd 

primd  facie,  as  against  common  of  turbary  or  estovers,  ftppro-'^^Sgfotiwr* 

priate  the  mines  or  quarries,  or  the  earth  or  gravel,  in  the<^°^oi^* 

waste;  such  a  thing  as  turf  not  being  annuaUy  renewable.^ 

And  his  disability  in  this  respect  is  irrespective  of  whether 

sufficient  common  for  the  commoners  would  be  thereby  left  or 

not.'    Such  a  right  would  not  be  authorized  by  the  Statute  of 

Merton,  as  that  only  entitles  a  lord  to  approve  against  common 

of  pasture.'    The  disability  in  question  does  not,  however,  exist, 

unless  the  land  proposed  to  be  approved  produces,  or  is  capable 

of  producing,  turf  or  fuel.^^    And  in  other  cases,  there  may  be  a  Bat  msj  by 

special  custom  in  a  manor,  authorizing  a  lord  to  so  appropriate.^^  costom. 

But  even,  in  such  a  case,  the  lord  must,  in  exercising  his 

right,  leave  sufficient  common  for  the  commoners  ;  ^'  and  leave 


Ijaios  on  Commons,  103  et  $eg, ;  Elton  minerals  ;  ante,  p.  76. 

on  Commons,  175  et  eeq.  *  Lascelles  v,  Onslow,  «.  «. 

>  Which  is  the  more  nsual  case.  7  Duberlej  v.  Page,  2  T.  R.  391  ; 
•  9  See  Williams,  123,  citing  Bhake-  Grant  v.  Gunner,  1  Taunt.  436  ;  Arlett 
spesr  V.  Peppin,  6  T.  B.  741 ;  Elton,  v,  Eili^,  w.  ji.,374  ;  Lascelles  v.  Ouslow, 
209  et  Meq.  te.  «.,  433,  450. 

>  Fawcett  v.  Strickland,  Com.  Rep.  *  Lascelles  v.  Onslow,  «.  ». 

577  ;  Shakespear  v,  Peppin,  «.  «.  *  Arlett  v,  Ellis,  «.  $,,  375  ;  A.-G. 

«  Lascelles  V.Onslow,  2  (i  B.  D.  449  v,  Hanmer,  27  L.  J.  Ch.  841  ;  Las- 

et  $fq,;  Robinson  v.  Duleep  Singh,  11  celles v.  Onslow,  v. «., 451  ;  Williamson 

Ch.  D.  831.  Commons,  137. 

»  See  Arlett  v.  EUis,  7  B.  &  C.  377 ;  »o  peardon  v.  UnderhiU,  16  Q.    B. 

Betta  V.  Thompson,  6  Ch.  732 ;  Hall  120. 

T.  Byron,  4  Ch.  D.  680 ;  Lasoelles  v.  »  Arlett  v,  Ellis,  «.  #.,  370,  371  ; 
Onslow,  «.  #.,  450  ;   Bell  v.  Love,  10  Lascelles  v.  Onslow,  w.  «.,  451. 
Q.  B.  D.  559.    The  onus  is  upon  the  "  Arlett  r.  Ellis,  u.  «.,  370, 371 ;  Las- 
commoner,  where  the  question  arises  as  celles  V,  Onslow,  tr*  «.,  451.  C£.  Badger 
to   the  right  of  the  lord  to  dig  for  ».    Ford,  3  B.  A:  Al.  155. 
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Clarkaon  v. 
Woodhouae. 


Lascellcs  v, 
Onslow. 


Copyholds  in 
waste. 

Notice  of 
intention  to 
inclose. 


it  in  such  a  state  as  lo  make  the  right  of  common  conveniently 
exercisable.^ 

In  an  action  of  trespass  against  a  commoner  it  was  shown  to 
be  a  custom  for  the  owners  of  ancient  messuages  in  a  manor  to 
have  common  of  turbary  in  the  waste  for  necessary  fuel ;  and 
for  the  owner  of  the  waste  to  assign  to  the  owners  of  the  mes- 
suages reasonable  parts  of  the  waste  to  be  held  in  severalty  for 
.digging  turves  for  necessary  fuel  in  respect  of  such  messuages ; 
^and  for  the  owners  of  such  messuages  to  get  turves  in  such 
reasonable  parts  and  in  no  other  pai*t8  of  the  waste  ;  and,  when 
and  so  often  as  the  turves  were  completely  removed  from  such 
reasonable  parts,  for  the  owner  of  the  waste  to  inclose  them.  This 
was  held  to  be  a  good  custom.^  Where  a  lord  in  1751  demised  a 
brick  kiln  then  standing  on  a  waste,  with  liberty  to  inclose  a  piece 
of  land  not  exceeding  half  an  acre,  and  to  dig  earth  for  the  use  of 
the  kiln ;  and  the  lease  was  renewed  from  time  to  time  ;  and 
meanwhile  leases  of  other  parts  of  the  waste  were  granted  for 
similar  purposes  ;  and  during  the  currency  of  the  lease  of  1751 
presentments  were  made  by  the  homage  of  encroachments  on  the 
waste  by  strangers  ;  but  no  objection  was  made  to  the  granting 
of  the  leases ;  and  the  commoners  bought  bricks  at  the  kikus ;  it 
was  held,  that  there  was  evidence  sufficient  to  establish,  that  the 
lord  had  by  custom  the  right  to  approve,  so  that  he  left  sufficiency 
of  turbary  and  estovers.^  And  such  evidence  may  be  available 
to  an  equal  degree  against  the  freeholders  as  against  the  copy- 
holders of  a  manor ;  although  the  freeholders  may  have  obtained 
from  the  lord  an  express  grant  of  common  of  turbary  and  estovers.^ 

Sand  pits  or  gi*avel  pits  in  a  waste  may  be  copyhold  tene* 
ments  distinct  from  the  waste,  and  demisable  by  custom.^ 

Any  person  intending  to  inclose  a  common,  otherwise  than 
under  the  provisions  to  be  presently  mentioned,^  must  give 
three  months*  notice,  by  publication  in  the  local  papers,  to  all 
persons  claiming  any  right  in  such  common^ 


>  Arlctt  V.  Ellis,  7  B.  &  C.  377. 

=  Clwkson  V.  Woodhouse,  6  T.  R. 
412  (n).  Its  validity  appears  doubtful: 
sec  ante,  p.  103. 

3  Lascclles  v.  OnUow,  2  Q.  B.  D.  i'S'3, 


451,  45t 

<  lb.  452,  453. 

*  Doe  V.  Cook,  5  Esp.  221. 

"  Sec  ifi/ra,  h, 

7  39  &  40  Vict.  c.  56,  s.  31. 


f 
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6.  Modern  Indosure  Acts — Indoaure  and  Regulation  of 

Commons} 

(o)  OeneraUy — Adjustment  of  Rights — Local  In^iry. 

Where  land  has  been  inclosed,  by  encroachment  or  otherwise,  Generallj. 
(rem  land  subject  to  be  inclosed,  for  more  than  twenty  years, 
and  is  not  declared  allottable,  inclosure  proceedings  cannot  pre- 
judice the  rights  of  the  Crown  or  others  to  such  land  or  the 
minerals  thereunder.^ 

A  provisional  order  for  the  regulation  of  a  common  may  pro-  Adjustment  of 
vide  for  the  "  adjustment  of  rights  "  in  respect  of  it.*  And  in  ^^ 
-  adjustment  of  rights"  the  following,  amount  other  things,  are 
comprised :— As  respects  rights  of  common  of  turbary  in,  or 
taking  gravel  stone  firom,  or  otherwise  interfering  with  the  soil 
of,  the  common,  being  waste  land  of  a  manor,  the  determination 
of  the  persons  to  exercise,  and  the  mode,  places,  and  times  of 
exercise;  and,  on  compensation  being  made  to  any  person 
aggrieved,  the  restriction,  modiGcation,  or  abolition  of  such 
rights.  As  respects  any  common,  whether  waste  land  of  a 
manor  or  not,  the  determination  of  the  rights  and  obligations  of 
the  lord,  severalty  owners,  or  other  persons  entitled  to  the  soil ; 
and,  on  compensation  being  made  to  any  person  aggrieved,  the 
restriction,  modification,  or  abolition  of  such  rights.  And  as 
respects  any  common,  whether  waste  land  of  a  manor  or  not, 
the  determination  of  any  rights  and  settlement  of  any  disputes 
relating  to  boundaries,  rights  in  the  soil,  or  in  the  produce  of 
the  soil,  or  otherwise.* 

With  respect  to  applications  for  a  provisional  order,  it  is  Application 

for  proyifiioDAl 

amongst  other  things,  necessary,  that  evidence  should  be  fur-  order. 
nisbed  as  to  the  expediency  of  the  application  considered  in  re- 
lation to  private  interests.  And  such  evidence  must  comprise 
statements  as  to  the  mines,  minerals,  or  valuable  strata  (if  any) 
under  the  common  in  question  ;  the  questions  of  boundary  (if  any) 
concerning  such  mines,  minerals,  or  strata ;  and,  where  the  in- 


1  A«  to  the  Mctrop.  Commons,  see  ^  30  &  40  Vict.  c.  56|  88.  2,  3. 

20  iL  HO  Vict.  c.  122.  *  S.  4. 

^  10  &U  Vict.  c.  Ill,  s.  3. 
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terest  of  any  lord  of  the  manor  in  mineral  rights  may  be  affected, 
the  allotment  (if  any)  or  compensation  agreed  on  or  proposed  to 
Local  inquiry,  be  made  to  him.^  The  Land  Comnussioners,  if  satisfied  that  a 
primd  fade  case  has  been  made  out,  must  order  a  local  inquiry ; 
which  is  held  accordingly,  and  the  result  reported.' 


(P)  Draft  Provisumcd  Order — Conaefnte — C<mfirmation. 

Draft  provi-  Tlie  Commissioners,  if  satisfied  that  it  is  expedient  to  pro- 
er.  ^^^  further  in  the  matter,  must  then  frame  a  draft  provisional 
order,  and,  if  the  application  is  for  the  regulation  of  a  common, 
must  therein  specify  whether  the  provisions  for  the  "  adjustment 
sutementa  of  rights"  are  to  be  put  in  force.  With  respect  to  private 
to  be^naerted!  interests,  where  the  interest  of  any  lord  of  the  manor  in 
mineral  rights  may  be  affected,  there  must  be  inserted  in  the 
draft  provisional  oixler  a  statement  of  the  allotment  (if  any) 
or  other  compensation  to  be  allotted  or  made  to  him.'  And 
there  may  be  inserted,  as  one  of  the  conditions  of  the  inclosure, 
any  special  agreement  or  matter  concerning  or  affecting  the 
lands  to  be  inclosed.^  And  this  provision  authorizes  a  condition^ 
that  the  right  to  mines  and  minerals  shall  be  severed  from  the 
soil ;  and  that  the  tenement  thus  created  shall  remain  in  the 
lord,  while  the  soil  is  allotted  to  others.^  There  may  also  be 
inserted,  as  one  of  the  conditions  of  the  inclosure,  the  reserva- 
tion to  the  lord  of  rights  of  way  and  other  easements  over  the 
inclosed  lands  for  working  and  carrying  away  mines  or  minerals, 
although  not  under  the  inclosed  lands,  and  whether  within  or 
not  within  the  manor ;  and  also  for  working  and  carrying  mines 
or  minerals  to  be  reserved  to  the  lord  under  the  inclosed  land.^ 
Indeed,  where  the  mines  or  minerals  are  reserved  to  the  lord, 
there  must  be  inserted  a  statement,  whether  or  not  a  right  to 
enter  for  the  purpose  of  working  is  also  to  be  reserved,  and 
whether  or  not  any  compensation  is  to  be  made  for  surface 


1  S.  10.  L.  R.  9  Q.  B.  162. 

8  Ss.  10,  11.  Ml  &  12  Vict,  c  99,  8.  1. 

*  S.  12.    Cf.  the  repealed  s.  27  of         *  Mui^rave  v.  Forster,  L.  B.  6  Q.  B. 

8  k,  9  Vict.  c.  118;  and  the  decision  590. 
thereon  of  Mufigrave  v,  Incl.  Comma.,  *  14  &  15  Vict  c.  53,  a.  9. 
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damage.^  And,  where  there  is  any  mineral  property  of  other 
rights  in  relation  .thereto  belonging  to  persons  other  than  the 
lord  which  may  be  affected,  there  must  be  inserted  a  statement, 
whether  or  not  a  right  to  enter  the  land  when  inclosed  for  the 
purpose  of  working  is  to  be  reserved  to  such  other  person,  and 
whether  or  not  any  compensation  is  to  be  made  for  surface 
damage  ;  and  there  must  also  be  inserted  such  other  provisions 
and  reservations  as  may  appear  proper.'  For  the  purpose  of 
providii^  a  means  of  compensation  for  surface  damage,  the 
persons  interested  may  agree  as  to  the  mode  in  which  compen- 
sation shall  be  made ;  and  such  agreement^  if  allowed  by  the 
CSommissioners,  must  be  stated  to  the  valuer  acting  under  the 
Act  as  part  of  his  instructions,  and  embodied  by  him  in  his 
report  and  award.' 

The  draft  provisional  order  is  then  submitted  for  the  consi-  Consenta. 
deration  of  the  parties  interested.  Before  it  can  be  certified  to 
be  expedient,  persons  representing  two-thirds  in  value  of  the 
interests  in  the  common  must  consent  thereto.^  If,  therefore, 
in  any  case  an  interest  includes  brick  earth,  the  brick  earth 
must  be  valued.  And  if  the  brick  earth  forms  part  of  the 
surface^  or  lies  so  close  to  it  as  in  effect  to  form  part  of  it,  it 
is  immaterial  that  "minerals'*  may  have  been  expressly  excepted 
from  the  operation  of  the  inclosure ;  such  brick  earth  not  being 
a  mineral'  And  where  the  common  is  land  within  a  manor,  to 
the  soil  of  which  the  lord  is  entitled  in  right  of  the  manor,  unless 
there  is  more  than  one  person  interested,  the  expediency  cannot 
be  certified,  unless  the  person  interested  consents ;  and  where 
there  is  more  than  one  person  interested,  the  expediency  cannot 
be  certified,  in  case  such  persons  or  the  majority  of  them  dissent.' 

When  the  necessary  consents  have  been  obtained,  the  Com-  ConfirmAtioii. 
missioners  must  certify,  that  it  is  expedient  that  the  order 

»  See  22  4  23  Vict,  c  43,  8,1.    This  »  22  &  23  Vict    c.  43,   s.    2  :  see 

pruTudoD  18  not  affected  by  39  &  40  tn/ra,  p.  157. 

Vict.  c.  56,  B.  12.    <A8  to  the  meaning  ^  39  &  40  Vict  c.  66,  s.  12. 

of  *•  euTfaee  damage,'*  see  AUaway  v.  »  See  Church  v.  Incl.  Comms.,  11 

WagBtaff,  4  H.  &  N.  681,  mentioned  C.  B.  N.  S.  664 ;  a  de«i6ion  under  the 

^fiMt,   Chap.    XV.,  Part  C,    Sect    2,  repealed  s.  27  of  8  5c  9  Vict  c.  118. 

r  (»^,  note.  See  ante,  pp.  19,  20. 

»  22  &  23  Vict  c.  43,  8.  1  ;  39  &  40  •  39  &  40  Vict.  c.  56,  s.  12. 
Vict,  c  56,  s.  12. 
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shoald  be  confirmed  by  Parliament ;  and  the  certificate  is  then 
presented  to  Parliament,  and  may  be  confirmed.^ 


(y)  Valuer — Allotvienta — Report — Aioard. 


Appointment  As  soon  as  Conveniently  after  the  passing  of  any  confirming  Act, 
a  valuer  is  appointed  to  divide  set  out  and  allot,  or  to  regulate, 
the  common ; '  and  claims  are  then  heard  and  determined.' 
Hifl  dutiea  and  The  valuer  must  allot  to  the  surveyor  of  highways  such  part 
ftiiotmentB.  of  the  land  proposed  to  be  inclosed  as  by  the  instructions  given 
to  the  valuer  shall  have  been  directed  to  be  appropriated  for 
supplying  stone,  gravel,  or  other  materials  for  the  repairs  of 
roads  and  ways;  or  (in  case  no  such  instructions  shall  have 
been  given)  such  part  (if  any)  as  the  valuer  shall  think  fit.^ 
And,  after  making  certain  other  specified  allotments ;  ^  and  after 
making  provision  for  payment  of  the  expenses  by  sale  of  land 
in  case  the  expenses  shall  be  so  directed  to  be  paid  ;  *  he  must 
allot  to  the  lord  of  the  manor  so  much  of  the  land  as  he  shall 
consider  equal  to  such  part  of  the  residue  as  shall  be  proportioned 
to  his  right  or  interest,  according  to  the  directions  of  the  pro- 
visional order,  in  lieu  of  his  right  in  the  soil,  and  exclusive  of 
any  other  allotments  which  may  be  made  to  him  in  respect  of 
any  other  rights.^  And  in  case  the  provisional  order  declares, 
that  his  right  has  been  estimated  exclusively  of  his  right  in  the 
mines  or  substrata,  the  valuer  must,  on  the  request  of  the  lord, 
reserve  to  the  lord  such  rights  and  easements  for  searching  for 
working  and  carrying  away  such  mines  or  substrata  as  shall 
not  have  been  included  in  such  estimate,  subject  to  such  provi- 
sions for  compensation  for  surface  damage  as  the  valuer,  with 
the  approval  of  the  Commissioners,  may  think  reasonable.^  And 
the  residue  of  the  land  is  allotted  to  the  persons  interested,  in 

1  39  &  40  Vict.  c.  56,  s.  12.  4  H.  L.  377) ;  it  was  made  a  qnestion 
^  8  &  9  Vict.  c.  118,  8.  33 ;  39  &  40      whether  or  not  Commissioners  under 

Vict  c.  56,  BS.  13,  32.  an  Incloeure  Act   had  power  to  sell, 

3  8  &  9  Vict  c.  118,  88.  34,  35,  46,      freed  from  the  lord*8  right  to  mines, 

47,  48,  55,  56,  57,  60.  lands  sold  for  the  purpose  of  defraying 

*  Skd  Vict.  c.  118,  88.  34,  72.  the  expenses  of  the  Act. 

*  Ss.  73,  74,  75.  7  8.  76. 

^  In  Wakefield  v.  Buccleuch  (4  Eq.  "  lb.     As  to  siurface  damage,  see 

613) ;  Bucclcach  v.  Wakefield  (L.  R.      atttCj  p.  155,  n.  K 
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shares  proportionate  to  the  value  of  their  interests  as  claimed 
and  allowed.^  And  in  case  the  provisional  order  declares,  as 
one  of  the  conditions  of  the  inclosure,  the  reservation  to  the 
lord  of  easements  over  the  inclosed  land  for  mining  purposes,^ 
the  valuer  must  reserve  to  the  lord  such  liberty  to  construct 
rsulways,  waggon  ways^  and  roads,  and  such  rights  of  way  and 
other  easements  over  the  lands  to  be  inclosed  for  working  the 
mines  in  question,  as  the  valuer,  with  the  approval  of  the  Com- 
missioners, tiday  think  reasonable,  and  as  shall  not  be  inconsis- 
tent with  the  provisional  order ;  subject  to  such  provision  for 
compensation  for  surface  damage  as  shall  be  thought  reasonable.^ 
And  in  every  case  in  which  part  of  the  land  is  converted  into 
and  used  as  a  regulated  pasture,  and  the  residue  divided  and 
allotted  in  severalty,  the  valuer  may,  having  regard  to  the 
rights  of  the  lord,  as  ascertained  and  declared  by  the  provisional 
order,  and  with  the  consent  of  the  lord  and  a  majority  in  value 
of  the  other  persons  interested,  direct  that  the  rights  of  the  lord 
in  the  mines  and  substrata  under  the  regulated  pasture  shall  be 
reserved  to  the  lord,  and  that  the  mines  and  substrata  under 
the  residue  shall  become  the  property  of  the  owners  of  the 
respective  allotments,  and  that  the  allotments  be  adjusted 
accordingly.^  And,  subject  to  such  rights  and  interests,  the 
property  in  the  soil  of  regulated  pastures  vests  in  the  owners  of 
the  rights  of  pasture  therein  in  proportion  to  their  shares  as 
tenants  in  common.^ 

After  the  completion  of  the  allotment  or  regulation,  a  report  Report. 
is  drawn  up :  the  parties  interested  are,  if  necessary,  heard ;  and, 
subject  thereto,  the  report  is  approved  by  the  Commissioners.* 

The  valuer  must  then,  under  the  direction  of  the  Commis-  Awaid. 
siooers,  draw  up  an  award,  and  sign  it ;  describing  therein  the 
allotments  and  regulation;  and  declaring  whether  all  or  any 
and  which  of  the  mines  and  substrata  shall  or  shall  not  have 
been  included  in  the  estimate  of  the  right  of  the  lord  in  the  soil 
in  respect  of  which  any  allotment  shall  have  been  made  to  him  ; 


1  8.  77.  *  8  &  9  Vict.  c.  118,  8.  97, 

>  Bee  an^ff,  p.  154.  *  S.  116. 

s  14  &  15  Vict  c  53,  B.  9.    As  to  •  Ss.  102, 103  ;  39  ft  40  Vict,  c  56, 

soiiace  damage,  see  ante,  p.  155,  n.  ^  b.  13, 
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and  such  award  must  be  confirmed  by  the  Commissioners^  and 
is  then  binding  and  conclusive.^ 


e.  Modem  Indoefwre  Ads — PartUiona  and  Exdiangea, 

PariitionB  and  Partitions  and  exchanges  may  be  made  by  the  valuer  acting 
exchanges.  under  the  Inclosure  Acts ; '  and  the  power  to  effect  them  extends 
to  lands  not  subject  to  be  inclosed.'  And  where  an  exchange  is 
made  of  lands  not  subject  to  be  inclosed,  or  of  lands  as  to 
which  no  inclosure  proceedings  are  pending,  the  Commissioners 
may  except  or  reserve  out  of  such  exchange  the  property  or 
right  to  the  mines  or  minerals  under  the  land  given  by  both  or 
either  of  the  parties^  together  with  auxiliary  rights  and  ease- 
mentSy  and  (whether  the  mines  or  minerals  shall  or  shall  not  be 
reserved)  such  rights  of  way  and  other  easements  as  the  parties 
may  have  agreed  on.^ 

>  S  ft  9  Vict  c.  lis,  88. 104, 105 ;  39  fioe  was  dispnted,  but  upheld. 
ft  40  Vict.  c.  66,  8. 13.   In  Bowbotham  *  8  ft  9  Vict  c  118,  as.  90,  91,  92  ; 

V.  Wilson  (8  H.  L.  Cas.  361,  362,  363,  20  ft  21  Vict  c.  31  ;  see  ante,  p.  156. 
366),   the    power   of  Commissioners  '  8  ft  9  Vict  c.  118,  s.  147  ;  11  ft  12 

under  an  Inclosure  Act  to  separate  by  Vict  c  99,  s.  13. 
their  award  the  mines  from  the  sur-         ^  10  ft  11  Vict  c.  Ill,  s.  4. 


CHAPTER  VIIL 

POWERS  WITH   RESPECT  TO   LEASES  AND   LICENSES. 

Sect.  1.— TENANT  IN  FEE. 

(a)  Tenant  in  Fee  Simple. 

Evert  ordinary  tenant  in  fee  simple  may^  of  coarse,  grant  May  lease  at 
what  leases  he  pleases  of  his  mines  or  quarries,  whether  they  ^  ^^^^' 
are  opened  or  unopened.^ 

Where  an  infant  is  entitled  to  lands  in  fee,  and  it  appears  to  Infant  may 
the  Court  to  be  for  his  benefit,  that  a  lease  thereof  should  be  ^^^5^ 
made  for  the  working  of  mines,  the  infant  or  his  guardian  in  his  ^ttT^^tates 
name  may,  by  the  direction  of  the  Court,  under  the  Act  1  Will.  4,  or  Settled 
a  65,  8.  17,  make  such  lease  for  such  term  or  terms  of  years,  and 
subject  to  such  rents  and  covenants,  as  the  Court  shall  direct.^ 
And  the  lease  may  be  made  of  new  as  well  as  of  open  mines.^ 
And  the  authority  of  the  Court  to  give  its  sanction  to  such  a 
lease  is  not  confined  to  cases  where  the  infant  is  an  ordinary 
tenant  in  fee  simple.    It  extends  to  cases  where  the  infant  is 
entitled  in  possession  subject  to  an  executory  devise  over,  if  the 
devisee  consents  ;^  or  is  entitled  in  remainder,  subject  to  a  tenancy 
by  the  curtesy,  if  the  tenant  consents  ;^  or  is  entitled  merely  as  a 
co-owner  with  other  persons.^    The  lands  of  an  infeint  tenant  in 
fee  may  also  be  demised  under  the  powers  of  the  Settled  Estates 
Act^   1877,^    as    extended  by  section  41  of   the    Conv.  Act, 

>  Ai  to  open  and  new  mines  or  qaar-      ante^  pp«  22  et  se^, 
rim,  lee  mmie,  pp,  ^2  etieq.  ^  Be  Clark,    1    Ch.   292  :   cl    i^ 


'  The  Act  also  applies  to  the  caae  Letchford,  2  Ch.    D.  719  ;   and  see 

of  an  infant  being  entitled  to  any  44  St  45  Vict*  c.  41,  s.  41. 

teMehold  land  for  an  abeolute  interest;  *  Spencer's  Trusts,  S7  L.  J.  Gh.  18. 

17.  •  See  Bentley  v,  Landor,  Set.  743, 


'  There    is  no  restriction   in  the      where  the  form  of  the  order  is  given, 
aothority.  given  to  the  Ck>iirt.    As  to         '  40  5e  41  Vict,  c  18, 
upeil  and  new  mines  or  quarries,  see 
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Lonatie  may, 
under  Lun. 
Reg.  Act, 
both  aa  to 
open 


and  new 
mines  or] 
quarriea. 


1881.^  And  where  one-sixth  of  an  estate  containing  coals  was 
settled,  and  the  other  five-sixths  were  vested  in  infants  in  fee,  a 
lease  was  approved  under  the  joint  authority  of  the  Act  1  Will.  4, 
c.  65,  s.  17,  and  the  Settled  Estates  Act,  1877.*  And,  under  the 
Settled  Land  Act,  1882,^  an  infant  tenant  in  fee  is  in  the  same 
position  as  a  tenant  for  life ;  and  the  powers  of  the  Act  may  be 
exercised  on  his  behalf  by  the  trustees  of  the  settlement,  or,  if 
there  are  none,  then  under  the  direction  of  the  Court^ 

Where  a  lunatic  is  entitled  to  land  in  fee,  and  it  appears  to  be 
for  his  benefit  that  any  mine  or  quarry  already  opened  ^  therein 
should  be  worked,  the  committee  may,  in  the  name  and  on 
behalf  of  the  lunatic,  under  the  order  of  the  Lord  Chancellor, 
make  such  leases  thereof,  either  with  or  without  any  land 
convenient  to  be  held  therewith,  and  with  or  without  the 
surface,  to  such  person,  for  such  term  or  terms,  and  subject  to 
such  rents  and  conditions,  as  the  Lord  Chancellor  shall  order.^ 
And,  where  a  lunatic  is  entitled  to  land  in  fee,  and  it  appears 
either  to  be  necessary  for  the  maintenance  of  the  lunatic  and 
the  members  of  his  immediate  family  for  whom  provision  is 
directed  to  be  made,  or  to  be  expedient  in  a  due  course  of 
management,  that  any  unopened  ^  mine  or  quarry  in,  upon,  or 
under  the  land,  should  be  opened  and  worked^  leases  thereof  may 
in  like  manner  be  granted^  .  The  Court,  in  sanctioning  a  lease, 
will  not  allow  a  premium  or  fine  to  be  taken.^    And  what 


>  44  &  45  Vict.  c.  41.  "  Rent," 
under  the  Act,  IncludeB  yearly  or 
other  rent,  toll,  duty,  royalty,  Or  other 
reservation  by  the  acre,  the  ton,  or 
otherwise.  And  a  "mining  lease," 
under  the  Act,  is  a  lease  for  mining 
purposes ;  that  is,  the  searching  for, 
winning,  working,  getting,  making 
merchantable,  canying  away,  or  dis- 
posing of,  mines  and  minerals,  or  pur- 
poses connected  therewith,  and  in- 
cludes a  grant  or  license  for  mining 
purposes.  S.  2,  snb-ss,  9,  11.  Cf.  the 
definitions  in  the  Settled  Land  Act, 
i^fTaJ  Sect,  2, «. 

>  See  Be  Edwards,  Set.  1492.  The 
Court  would  not,  under  the  Act 
1  Will.  4,  c.  65^8. 17,  haye  authorized 
the  grant  of  a  lease  of  mines,  in  which 


an  infant  was  only  entitled  in  remain- 
der; however  beneficial  such  a  lease 
might  have  been :  Wood  v.  Patteson, 
10  Beav.  641.  Such  a  lease  may,  how* 
ever,  be  granted  under  the  Settled 
Estates  Act,  1877 :  see  i^fra.  Sect.  2,  h. 

»  45  &  46  Vict,  c  38. 

<  Ss.  59,  60. 

*  As  to  open  and  new  mines  or  quar- 
ries, see  ante,  pp.  22  et  uq, 
.  •  The  Lun.  Beg.  Act,  1863, 16  &  17 
Vict.  c.  70,  s.  130 :  see  the  correspond- 
ing Irish  Act;  34  &  36  Vict  c.  22, 
Bs.  79,  81. 

7  16  &  17  Vict  c.  70,  8.  131  :  see 
the  corresponding  Lish  Act,.  34  &  35 
Vict  c.  22,  BS.  80,  81. 

B  See  Me  Smith,  10  Ch.  86. 
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purports  to  have  been  a  lease  under  the  order  of  the  Court  may, 
if  anything  in  the  nature  of  a  premium  or  fine  has  been,  taken, 
be  treated  as  a  sale;^  and  the  whole  of  the  consideration  may, 
on  the  death  of  the  lunatic,  beloug  to  his  heir-at-law  as  real 
estate  accordingly.'  The  produce  of  new'  mines  or  quarries, 
when  necessary  for  the  maintenance  of  the  lunatic  and  his 
family,  must  be  so  applied ;  and,  in  such  case  the  surplus,  and 
in  every  other  case,  all  the  produce,  must  be  carried  to  a  separate 
account,  and  applied  as  mentioned  in  the  Act ;  and,  upon  the 
lunatic's  death,  the  moneys  remaining  on  the  credit  of  such 
account  are,  as  between  his  real  and  personal  representa- 
tives, considered  as  real  estate  *  The  committee  may,  under  And  may 
the  order  of  the  Lord  Chancellor,  accept  surrendera  of  existing  J^era^and 
leases  and  make  new  leases ;®  and  all  fines  and  moneys  received  '*'*®^  ^®*^* 
upon  renewals  must  be  applied  for  the  benefit  of  the  lunatic; 
and,  on  his  death,  are,  so  far  as  they  are  not  so  applied,  con- 
sidered as  real  estate.* 

(S)  Tenant  in  Tail. 

A  tenant  in  tail  of  mines  or  quarries  has,  under  the  Settled  May  lease. 
Land  Act,  1882,^  the  same  powers  of  leasing  them  as  a  tenant 
for  life.®  The  provisions  of  1  Will.  4,  c.  65,  already  stated,* 
enabling  leases  to  be  granted  of  mines  beneath  lands  to  which 
an  infant  is  entitled  in  fee  simple,  apply  where  an  infant  is 
entitled  in  tail.^^  An  infant  tenant  in  tail  may  also  obtain 
power  to  grant  leases  of  mines  or  quarries  under  the  Settled 
Estates  Act,  1877,"  or  under  ^e  Settled  Land  Act,  1882.^^  The 
provisions  already  stated,^*  enabling  leases  to  be  granted  of  mines 
or  quarries  beneath  or  within  lands  to  which  a  lunatic  is  entitled 
in  fee  simple,  apply  where  a  lunatic  is  entitled  in  tail.^^ 


»  Under  16  &  17  Vict,  c  70,  88. 116, 
124  :  see  ante,  p.  12S. 

>  Re  Smithy  10  Ch.  79,  cited  ante, 
p.  12SL 

^  Afl  to  open  and  new  mines  or  quar- 
ries, see  anfej  pp.  22  et  neq. 

*  16  &  17  Vict,  c  70,  8.  132  :  see  the 
corresp.  IrUh  Act,  34  k  35  Vict.  c.  22, 
«.  «2. 

*  16  &  17  Vict.  c.  70,  8.  134. 

*  S.  135  :  see  the  corresp.  Irish  Act, 
34  4  35  Vict.  c.  22,  ss.  84,  85. 


7  45  &  46  Vict.  c.  38. 

«  S.  58. 

»  Ante,  p.  159, 

w  See  8.  17. 

"  See  88.  23, 49.  See  Boyd's  Estate, 
8  Ir.  Rep.  Eq.  76  (a  decision  under  the 
repealed  Act,  19  &  20  Vict.  c.  120).  For 
the  form  of  the  order,  see  pp.  77,  78. 

»2  See  88.  58,  59,  60. 

w  Ante,  p.  160. 

"  See  Lun.  Reg.  Act,  1853,  16  &  17 
Vict.  c.  70,  ss.  130,  131,  132  ;  18  &  19 
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Sr(t.  2.— tenant  for  LIFE. 

a.  Oenercdly. 
Independently      Independently  of  legislation,  a  tenant  for  life  cannot,  primd 

of  legislation      j,      .  .,  n*  •  ^i-ji* 

may  not,  focie,  grant  leases  of  mines  or  quarries,  so  as  to  bind  his  suc- 
pnma  facte,  c^ssor.  But  if  a  tenant  for  life,  impeachable  of  waste,  leases 
new  ^  mines,  he  will  not,  although  the  lease  be  improper,  be 
allowed  to  restrain  the  lessee  from  working ;  as  he  cannot  be 
permitted  to  disaffirm  his  own  lease.^  And  on  similar  principles, 
an  agreement  by  a  tenant  for  life,  impeachable  of  waste,  to  grant 
a  lease  of  new  ^  mines,  may,  to  the  extent  of  his  interest,  be 
specifically  enforced  against  him.' 


May  ander 
Settled  BsUtes 
Act. 


But  must 
comply  witb 
statutory  re- 
quirements. 


6.  Settled  EsUites  Act,  1877/ 

However,  under  the  authority  of  the  Settled  Estates  Act, 
1877,  the  Court  may  authorize  the  grant  of  mining  leases;  or 
leases  of  way  leaves,  waterleaves,  or  other  rights  or  easements 
over  or  affecting  any  settled  estates ;  for  terms  of  years  not 
exceeding  forty  years.^  And  any  such  lease  may  be  for  such 
term  of  years  as  the  Court  may  direct,  where  the  Court  shall  be 
satisfied,  that  it  is  the  usual  custom  of  the  district  and  beneficial 
to  the  inheritance  to  grant  such  lease  for  a  longer  term  than 
forty  years.^  And,  as  the  lease  may  be  made  whether  it  in- 
volves waste  or  not,^  it  may  be  made  of  unopened  as  well  as  of 
opened^  mines.^  But  every  such  lease  must  be  made  to  take 
effect  in  possession  at  or  within  one  year  next  after  the  making 
thereof.'  And  in  every  such  lease  must  be  reserved  the  best 
rent  or  reservation  in  the  nature  of  rent,  either  uniform  or  not. 


Vict  c.  IS,  8.  1  :  see  the  correep.  Irish 
Act,  34  &  35  Vict.  c.  22,  ss.  79,  80,  81, 
82. 

>  As  to  open  and  new  mines,  see 
ante,  pp.  22  et  seq. 

«  Wentworth  v.  Turner,  3  Ves.  8. 

s  See  Cleaton  v.  Gower,  Finch,  164. 

«  40  &  41  Vict.  c.  18. 

*  S.  4.  Leave  to  grant  leases  is  ob- 
tainable at  the  instance  of  the  same 
persons  as  in  the  case  of  sales  (ante, 
p.  129,  n.  »  ;  8.  23). 


•  S.  4.  Cf.  the  corresponding  pro- 
vision  of  the  Settled  Land  Act,  pott , 
p.  166. 

7  S.  4. 

'  There  is  nothing  in  the  Act  to 
prevent  the  grant  of  a  lease  of  mines 
to  which  an  infant  is  entitled  in  re- 
mainder. The  CoQit  had  no  such 
power  under  1  WiU.  4,  c.  .66:  see 
Wood  V.  Patteson,  10  Beav.  641.  See 
44  k  46  Vict.  c.  41,  s.  41. 

•  40  &  41  Vict.  c.  18,  8.  4, 
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that  can  be  reasonably  obtained,  to  be  made  payable  half-yearly 
or  oftener,  without   taking  any  6ne  or  other  benefit  in  the 
nature  of  a  fine.     But  a  peppercorn  rent  or  any  smaller  rent 
than  the  rent  to  be  ultimately  made  payable  may,  if  the  Court 
shall  think  fit  so  to  direct,  be  made  payable  during  all  or  any 
part  of  the  first  five  years  of  the  term  of  the  lease.*     And  every 
such  lease  must  be  by  deed ;   and  the  lessee  must  execute  a 
counterpart ;  and  the  lease  must  contain  a  condition  for  re-entry 
on  non-payment  of  the  rent  for  a  period  of  28  days  after  it 
becomes  due,  or  for  some  less  period  to  be  specified  in  that 
behalf.^    And  every  such  lease  must  contain  such  other  cove* 
nants  and  conditions  as  the  Court  shall  deem  expedient.'    As 
an   illustration   of  such  other  covenants  and  conditions,  the 
Courty  in  Approving  of  an  i^eement  for  a  lease  of  land,  with 
liberty  to  dig  and  get  brick-earth,  has  required  the  lessee  to  bind 
himself  not  to  occasion  a  nuisance  to   neighbouring  owners, 
and  to  indemnify  the  lessors  against  proceedings  in  respect  of 
any  nuisance.^    Parts  of  settled  estates  may  be  leased  as  well  as  Incidental 
the  whole.     And  the  power  to  authorize  leases  may  be  exercised 
from  time  to  time.'  And  leases  may  be  surrendered  and  renewed.^ 
And  the  power  to  authorize  leases  extends  to  preliminary  con- 
tracts.^    And  the  power  may  be  exercised  either  by  approving 
of  particular  leases ;  or,  with  the  consent  of  all  parties,  by  vesting 
general  leasing  powers  in  trustees.^     And,  where  one  sixth  of  an 
estate  containing  coals  was  settled,  and  the  other  five  sixths 
were  vested  in  infants  in  fee,  a  lease  was  approved  under  the 
joint  authority  of  the  Settled  Estates  Act,  1877,  and  the  Act 
1   Will  4,  c.  65,  s.  17.'    As  incident  to  the  power  to  grant  a 
mining  lease  conferred  'by  the  Act,  power  will  be  granted  to 
lease  so  much  land  as  may  be  necessai-y  for  the  oonvenient  and 


>  Ih,  It  seems  doubtful  whether 
the  Act  authorizes  a  lease  reseiriog  a 
render  in  kind  :  see  Day.  4,  pu  415  (n). 
Cf.  the  definitioii  of  rent  in  the  Settled 
LaxmI  Act,  lS82,/Mi«/,  p.  164  :  see  also 

jNMr,  pL  165. 
»  a  4. 

s  8.  S.  For  an  order  approving  of 
a^i^eosents  for  mining  leases,  with 
diffectaoDS  as  to  their  settlement  bj 
tlie  judge,  and  as  to  the  application  of 
the  rents,  see  Bolton  Estes.,  Set  1491. 


*  8.26. 

»  S.  6. 

«  8.7, 

»  8.8. 

'  8s.  10—13  :  see  Hutchinson's 
Trusts,  14  W.  R.  473.  Fee  Set.  1487, 
1489,  for  the  form  of  a  Testing  power. 

'  See  Re  Edwards,  Set.  1492.  As  to 
the  latter  Act,  see  msi^e,  p.  159.  For 
the  form  of  the  order,  which  will  be 
made,  see  Set  1489,  1490. 

u2 


1(>4  POWERS   AS    TO   LEASES   AND  [cHAP.  VUI. 

effective    working    of   the  minerals  ;  ^    and    power  may  be 
granted   to  grant   way-leaves  over  any   part   of    the   settled 
estates.* 
Application  of       Where  the  Court  authorizes  a  lease  of  anv  "  earth,  stone,  coal, 

rente.  •  *  »  f 

or  mineral/'  one  fourth  part,  or  three  fourth  parts,  of  the  rent  or 
payment  reserved,  according  as  the  person  for  the  time  being 
entitled  to  the  receipt  of  the  rent  is,  or  is  not,  by  reason  of  his 
estate  or  of  any  declaration  in  the  settlement  in  question, 
entitled  to  work  such  earth,  stone,  coal,  or  mineral,  for  his  own 
benefit,  must  be  from  time  to  time  set  aside  ;  ^  and  the  moneys 
so  set  aside  must  be  paid  and  applied  in  the  same  way^  as 
moneys  to  be  received  on  any  sale  effected  under  the  authority 
of  the  Act.^  And  in  evei-y  lease  sufficient  provision  must  be 
made  to  insure  such  application  by  the  appointment  of  trustees 
or  otherwise  as  the  Court  may  deem  expedient.^  Salt  obtained 
by  the  evaporation  of  brine- water  pumped  up  from  a  depth  of 
150  feet  is  not  "earth,  stone,  coal,  or  mineral;"  so  as  to  come 
within  these  provisions^  Moneys  set  aside,  and  in  the  hands  of 
trustees  for  investment  in  the  purchase  of  other  lands,  will  pass 
with  the  surface,  and  not  with  the  mines  of  which  the  lease  had 
been  granted,  where  the  surface  and  the  mines  have,  under  a 
power  of  appointment,  of  which  the  tenant  for  life  of  both  was 
the  donee,  been  separately  devised.® 

c.  Settled  Land  Act,  1882.» 

Meaning*  of  In  the  Settled  Land  Act,  1882,  the  following  expressions  have 
*' mining  or  include  the  following  meanings  : — "  Rent"  includes  yearly  or 
iSued'Lnd  '  Other  rent,  and  toll,  duty,  royalty,  or  other  reservation,  by  the 

Act. 

»  Revelcy's  Estes.,  11  W.  R.  744.  paid  out  of  the  one-foarth  part  of  the 

2  W'allace'8E8te8.,W.  N.  1869,  p.  66.  rents  eet  aside  :    Lovat  v,  Leeds,  11 

*  S.  4.     Cf.  the  corresponding  pro-  L.  T.  N.  S.  442. 

vision  of  the  Settled  Land  Act ^jjogf^  *  S.  4.    For  the  form  of  the  order, 

p.  167.  see  Set  1490. 

*  Ss.  34,  35,  36.  7  See  Dudley's  Settled  Estates,  26 

*  See  aiUe,  p.  129.    An  order  made  S.  J.  359,  cited  in   Gierke's  Settled 
under  tlie  repealed  Act,  19  &  20  Vict.  Land  Act,  p.  63. 

c.  120,  having  been   amended  under  »  Jte  Scarth,  10  Ch.  D.  499;  decided 

the  repealed  Act,  27  &  28  Vict.  c.  45,  under  s.  23  of  the  repealed  Act,  19  Ac 

by  striking    out  a  condition    as    to  20  Vict.  c.  120. 

ticttling  a  lease  in  chambers,  the  costs  »  Vt  k  40  Vict.  c.  38, 
of  the  application  were  dircx^tod  to  be 
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acre  or  the  ton  or  otherwise;  and,  in  relation  to  *'rent/' 
*  payment  "  includes  delivery.  And  a  "  mining  lease "  is  a 
lease  for  any  "mining  purposes"  or  purposes  connected  there- 
with, and  includes  a  grant  or  license  for  any  *'  mining  purposes."  * 
The  meanings  of ''  mines  and  minerals  "  and  "  mining  purposes" 
have  been  already  stated.^ 

A  tenant  for  life  may  lease  the  settled  land  or  any  part  of  it,  Tenant  for 
or  any  easement,  right,  or  privilege  of  any  kind,  over  or  in  lease  umier 
relation  to  it,  for  mining  purposes  ;  for  any  term  not  exceeding      * 
sixty  years.'    And,  as  the  lease  may  be  made,  whether  it  involves 
waste  or  not,'  it  may  be  made  of  unopened  as  well  as  of  opened 
mines.^  And  a  mining  lease  may  be  made  either  of  land,  with  or 
without  an  exception  or  reservation  of  all  or  any  of  the  "mines  and 
minerals  "  therein ;  or  of  any  "  mines  and  minerals  f  and  in  any 
such  case  with  or  without  a  grant  or  reservation  of  powers  of  work- 
ing, wayleaves,  or  rights  of  way,  rights  of  water  and  drainage,  and 
other  powers,  easements,  rights,  and  privileges  for  or  connected 
with  "  mining  purposes,'*  in  relation  to  the  settled  land  or  any  part 
of  it,  or  any  other  land.^    But  the  lease  must  be  by  deed,  and  be  Bat  must  com- 
made  to  take  eflFect  in  possession  not  later  than  twelve  months  JtatutoiT  re- 
after  its  date ;  and  must  reserve  the  best  rent  that  can  reasonably  qa^rc^en**- 
be  obtained ;  and  must  contain  a  covenant  by  the  lessee  for 
payment,  and  a  condition  of  re-entry  on  non-payment  within  a 
time  specified  not  exceeding  thirty  days ;   and  a  counterpart 
must  be  executed  by  the  lessee.'     The  rent  may  be  made  to  be  Incidental 
ascertainable  by  or  to  vary  according  to  the  acreage  worked,  or  ^^*"' 
the  quantity  gotten  or  dealt  with,  in  or  from  the  settled  land  or 
any  other  land,  or  by  or  according  to  any  facilities  given  in  that 
behalf.7     And  a  minimum  rent  may  be  made  payable,  with  or 
without  an  average  clause.'   And  a  lease  may  be  made  partly  in 
consideration  of  the  lessee  having  executed,  or  his  agreeing  to 

*  S.  2.    Cf.  the  definitions  in  the      withstanding  the  definition  of  "  rent  " 
Cony.  Act,  1881,  ante,  p.  160,  n.  '.  (ante,  p.  164),  the  Act,  having  regard 

2  AMt€^  p.  13Q.  to  its  provisions  as  to  the  application 

*  S.  6.  of  rents  {pogt^  p.  167),  authorizes  a 

*  As  to  open  and  new  mines,  see      lease  reserving  a  render  in  kind  (see 
tutte,  pp.  22  et  teq,  Gierke  on  the  Act,  49).     But  it  is  sub- 

*  S.  17,  mitted  that  this  doubt  is  unfounded. 

*  iS.  7.  ■  As  to  an  average  clause,  see  j)ost, 
'  Mr.  Gierke  doubts,  whether,  not-      Chap.  XI „  Sect.  2,  a  {ff). 
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execute,  on  tbe  land  leased,  an  improvement  authorized  by  the 
Act,^  for  or  in  connection  with  "  mining  purposes,"'     And  where  it 
is  shown  to  the  Court  with  respect  to  the  district  in  question, 
either  that  it  is  the  custom  for  land  therein  to  be  leased  for 
"mining  purposes"  for  a  longer  term  or  on  other  conditions  than 
those  above  mentioned,  or  in  perpetuity  ;  or  that  it  is  difficult 
to  make  such  leases  except  for  a  longer  term  or  on  other 
conditions,  or  except  in  perpetuity ;  the  Court  may  authorize 
generally  the  tenant  for  life,  and  each  of  his  successor  in  title 
being  or  having  the  powers  of  a  tenant  for  life,  to  make  from 
time  to  time  leases  of  the  settled  land  or  parts  thereof  for  any 
term  or  in  perpetuity  at  any  rents,  secured  by  condition  of 
re-entry  or  otherwise  as  in  the  order  expressed,  or  may  authorize 
him  to  make  any  such  lease  in  aqy  particular  case.^     And  a 
tenant  for  life  may  accept,  with  or  without  consideration,  a 
surrender  of  any  lease,  in  respect  of  the  whole  land  leased,  or 
any  part  of  it,  with  or  without  an  exception  of  all  or  any  of  the 
^  mines  and  minerals;"  or  in  respect  of  "mines  and  minerals,*'  or 
any  of  them ;  and  on  a  surrender  in  respect  of  pari  only  of  the  land 
or  "  mines  and  minerals,"  the  rent  may  be  apportioned.    And 
the  tenant  for  life  may  make  a  new  or  other  lease,  or  new  or 
other  leases  in  lots,  of  the  surrendered  land  or  "mines  and 
minerals"  or  any  part  thereof;  and  such  new  or  other  lease  may 
comprise  additional  land  or  "  mines  and  minerals,"  and  may  re* 
serve  any  apportioned  or  other  rent.^    And  a  tenant  for  life  has 
corresponding  powers  of  executing  deeds,*^  and  of  entering  into 
preliminary  contracts.'   The  powers  of  the  Act  may  be  exercised 
on  behalf  of  an  infant  tenant  for  life  by  the  trustees  of  the  settle- 
ment, or,  if  there  core  none,  then  under  tbe  direction  of  the  Court.'' 


1  Ante^  p.  132. 

>  S.  9.    See  Gierke,  49,  50. 

s  S.  10.  See  also  8.  12.  01  the 
corresponding  provision  of  the  Settled 
Estates  Act,  ante^  p.  162.  Where, 
under  tbe  Settled  Land  Act,  the 
Court  gives  a  general  authority,  the 
order  must  not,  unless  for  some  special 
reason,  direct  any  particular  lease  to 
be  settled  or  approved  by  the  judge  : 
and  where  the  Court  gives  a  particular 
authority,  the  oxder  may  either  ap- 


prove a  lease  already  prepared,  or 
may  direct  that  the  lease  shall  con- 
tain specified  conditions,  or  such  con- 
ditions as  may  be  approved  at  cham- 
bers without  directing  the  lease  to  be 
settled  by  the  judg^:  Settled  Land 
Act,  Rules,  1SS2,  r.  9. 

<  S.  13. 

»  S.  20. 

•  S.  31. 

7  8.60.      See  Re  Newcastle's    Kb- 
tates,  W,  N.  1888,  p.  99,  where    the 
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Whether  the  "mines  or  minerals  '*  leased  are  already  opened  or  Application  of 
in  work  or  not,^  there  must,  unless  a  contrary  intention  is  ex-  ^^^pjtij 
pressed  in  the  settlement,  be  from  time  to  time  set  aside,  as  money." 
capital  money  arising  under  the  Act,  three  fourth  parts  of  the 
rent  where  the  tenant  for  life  is  impeachable  for  waste,  and 
otherwise  one  fourth  part,  and  the  residue  of  the  rent  must  go 
as   rents  and   profits.^      The   mode   of  investing  or  applying 
capital  money  has  been  already  stated.* 

The  position  of  a  tenant  for  life  as  a  trustee,  and  the  power  of  O^^er  pro- 
appointing  trustees,  have  been  already  stated.^    The  provisions 
requiring  the  tenant  for  life  to  give  notice  in  the  case  of  a  sale, 
exchange,  or  partition,^  ^PP^J  ^^^^  ^^  ^^^  ^^^  ^^  ^  lease.^ 


visions. 
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a.  OeneixUly. 


Trustees,  as  such,  have  no  power  to  grant  a  mining  lease  on  Msy  not, 
the  mere  ground  that  it  is  beneficial  for  the  parties  interested  ;  lease. 
such  a  lease  operating  pro  tanto  as  an  abstraction  of  the  inhe- 


powers  of  the  settlement  and  the 
powers  of  the  Act  were  in  conflict  See 
also  n€  Wells,  W.  N.  1883,  p.  Ill ;  a 
case  of  a  partnership  colliery. 

>  As  to  open  and  new  mines,  see 
^mt€,  pp.  22  et  Meg, 

'  8.  11.  In  all  cases^  therefore, 
whether  a  tenant  for  life  is  impeach- 
able for  waste  or  not,  some  portion  of 
the  rent  most  be  set  aside ;  and  Jle 
Newcastle's  Estates,  as  noted  in  W.  N. 
1883,  p.  99,  is  not  to  be  understood  as 
an  authority  to  the  contrary.  It  seems 
dear,  that  it  was  the  intention  to 
iDtrodnce  a  provision  corresponding 
with  that  of  the  Settled  Estates  Act, 
1877  Caniey  p.  164);  and  that  the 
words  **  tenant  for  life  impeachable 
for  waste"  would  be  construed  as 
having  a  similar  meaning  to  the  words 
**iiot  entitled  to  work  for  his  own 
beoefit  *'  in  the  Settled  Estates  Act, 
1S77.  If,  therefore,  a  person  is  tenant 
for  life  of  land  containing  open  minen, 
and    a    lease    is    granted    under    the 


Settled  Land  Act,  one-fourth  part  only 
of  the  rent  need  be  set  aside,  although 
the  tenant  for  life  is  not  such  "  without 
impeachment  of  waste."  See  Wolst.  k 
T.,  p.  23.  Mr.  Gierke,  however  (p. 
53),  takes  a  different  view.  Where 
rent  is  set  aside,  the  lessee  must,  it 
seems,  pay  it  to  the  trustees  or  into 
Court.  The  trustees  should  be  parties 
to  the  lease,  and  their  portion  of  the 
rent  made  payable  to  them.  See 
WoUt.  k  T.,  p.  23.  See,  however, 
Gierke,  p.  53. 
»  Ante,  p.  131. 

*  Ante,  p.  132. 
»  Ante,  p.  133. 

*  S.  45.  As  to  procedure,  see  ss.  46 
et  seq.f  and  the  Settled  Land  Act, 
Rules,  1882.  Other  specified  limited 
owners  have  the  powers  of  a  tenant 
for  life  :  s.  68.  As  to  married  women 
and  lunatics,  see  ss.  61,  62.  As  to 
express  powers,  notwithstanding  these 
Acts,  see  infra,  Sect.  3,  b. 
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Lease  of  two 
esiaiea. 


ritance.  And  it  is  immaterial,  that  they  may  have  been 
directed  to  pay  the  rents  of  the  property  in  question  to  a  tenant 
for  life.  And,  independently  of  statute,  they  cannot  obtain  the 
requisite  power  from  the  Couil.*  And  a  trust  to  sell  mines  or 
quarries  does  not  authorize  leases  to  be  granted.^  However,  in 
all  proper  cases,  recourse  may  be  had  to  the  powers  given  by 
the  Settled  Estates  Act,  1877,'  or  the  Settled  Land  Act, 
1882.^  Where  two  contiguous  mining  estates  belong  to  trustees 
upon  trust  for  distinct  beneficiaries,  and  the  trustees  obtain 
power  to  grant  mining  leases  under  the  Settled  Estates  Act,  an 
agreement  by  them  to  grant  one  lease  of  both  estates,  reserving 
the  rents  and  royalties  as  if  there  were  only  one  estate,  and 
enabling  the  minerals  to  be  worked  by  means  of  a  shaft  on  one 
of  the  estates,  is  ultra  vires.^  And  whether  an  agreement  by 
trustees  to  grant  one  lease  of  two  estates  can,  under  any  circum- 
stances, be  inti'^a  vires,  is  questionable.* 


Sometimes 
desirable  to 
gire  trustees 
express 
powers. 


6.  Express  Powers. 
(a)  Generally, 

It  will  sometimes  be  desirable  to  supplement  the  provisions 
of  the  Settled  Estates  Act,  1877,'  and  the  Settled  Land  Act, 
1882,*  by  creating  an  express  power  to  grant  leases  of  mines 
or  quarries.  However,  a  direction  in  marriage  articles,  that  a 
settlement  shall  contain  "  all  usual  powers,"  will  probably,  if  the 
articles  include  mines,  authorize  the  insertion  of  a  power  to 
lease  them.^  And,  where  a  settlement  of  personal  property  con- 
tained a  covenant  to  settle  all  future  acquired  property  on  the 
same  trusts,  and  subject  to  the  same  powers,  ur  as  near  thereto 
as  the  nature  and  tenure  of  the  property  would  admit  of ;  and 
mines,  which  had  never  been  eflfectually  worked,  but  of  which 
the  prior  owner  had  granted  leases,  were  subsequently  acquired  ; 
the  insertion  of  a  power  to  grant  leases  of  such  mines  was  held 
authorized.^  Where  a  settlement  contains  an  express  power  of 
leasing  mines  or  quarries,  the  power  is  frequently,  if  not  gene- 


>  Wood  V,  Pattcson,  10  Bear.  541. 

3  See  Jcrvoise  v.  Clarke,  6  Madd.  96. 

>  Ante,  p.  162. 
*  Antff  p.  164, 


'  Tolson  V,  Sheard,  5  Ch.  D.  19. 

•  lb, 

7  Hill  V.  Hill,  6  Sim.  145. 

•  Scott  V.  Steward,  27  Bear.  367. 
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rally,  given  to  the  tenant  for  life,  if  swi  juris.  And  the  analogy 
of  the  Settled  Land  Act,  1882,^  lends,  to  say  the  least,  consider- 
able countenance  to  the  practice.  However,  having  regard  to 
the  fact,  that  a  lease  of  mineral  property  is  in  very  few  respects 
different  in  substance  from  a  sale,^  it  would  seem  to  be  the  more 
correct  practice  to  give  the  power  of  leasing,  as  a  power  of  sale 
is  given,'  to  the  trustees  ;^  arming  them,  if  necessary,  with  the 
incidental  power  to  revoke  existing,  and  to  appoint  new,  uses. 


03)  Incidental  Provisiona  ^ — Constimction  of  Powers. 

A  power  to  lease  "  land "  includes  a  power  to  lease  all  Parcels  should 
mines  and  quarries  within  or  under  it.*     However,  in  general,  creating 
in   creating  a  power  to  grant  mining  leases  care   should  be  p^^^  *o 

lease* 

taken  to  define  accurately  the  mines  in  respect  of  which  the 
power  may  be  exercised.  Where  an  estate,  "  with  the  mines, 
minerals,  and  quarries  "  thereunder,  was  settled  ;  and  power  was 
given  to  the  trustees  of  the  settlement  to  demise  "  all  or  any 
part "  of  the  "  said  hereditaments,  lands^  and  other  premises,"  so 
as  none  of  the  lessees  '*  be  made  dispunishable  of  waste ;"  and 
the  power  contained  no  specific  mention  of  mines ;  it  was  held, 
that  the  trustees  had  no  power  to  grant  leases  of  the  unopened, 
but  only  of  the  opened,'^  mines.®  However,  where  an  estate, 
"with  the  mines  and  minerals,"  was  settled;  and  power  was 
given  to  the  trustees  to  demise  the  "said  hereditaments  and 
premises,  or  any  part  thereof,"  and  the  "coal,  minerals,  and 
stone  within  or  under  the  same,  together  with  or  separately 
therefrom,  with  the  appurtenances ;"  it  was  held,  that  this  autho* 


>  Ante,  p.  165. 

>  See  Attersoll  v.  Stevens,  1  Taunt. 
201,  per  Lord  Mansfield  ;  Jegon  v. 
Vivian,  L.  R.  1  C.  P.  Zipper  Erie,  C.J, ; 
Badon  v.  Jcffcook,  L.  R.  7  Exch.  394, 
per  Bramwell,  B.  ;  Vivian  v.  Jegon, 
L.  B.  3  H.  L.  290 ;  Gowan  v.  Christie, 
L.  S.  2  8c.  &  Div.  2S4,  per  Lord 
Cairns ;  Coltness  Co.  v.  Black,  6  App. 
Cas.  335,  per  Lord  Blackburn.  See 
also  Smith  v.  G.  W.  K.  Co.,  3  App. 
Ctti.  178,  179,  180,  185,  186, 191.  Sec 
also  the  Scotch  case  of  Weir  v.  Dor- 
baxD,  8  Sc8B.  Cas.  (Ser.  3)  725. 


'  Ante,  p.  136. 

*  See  Vivian  v,  Jegon,  L.  R.  3  H.  L. 
290,  per  Lord  Cairns. 

»  For  forms,  see  Dav.  3,  p.  1007^^  geq,y 
1107  et  seq.,  1212. 

*  See  Campbell  v.  Leach,  Amb.  747  ; 
Clegg  V.  Rowland,  2  Eq.  165,  166. 

7  As  to  open  and  new  mines,  see 
ante,  pp.  22  et  eeq. 

*  Clegg  V.  Rowland,  2  Eq.  165,  166. 
Cf.  Campbell  v.  Leach,  Amb.  740.  Cf. 
also  Thursby  v,  Thursby,  19  Eq.  395, 
414.    Sec  ante^  p.  53. 
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rized  a  lease  of  the  ooal  and  minerals  situated  under  any  part 
whatever  of  the  premises ;  and  that  the  power  was  not,  there- 
fore, restricted  to  mines  open  at  the  date  of  the  settlement,  but 
extended  also  to  unopened  ^  mines.  And  a  clause  in  the  settle- 
ment, providing  that  lessees  should  not  be  "  dispunishable  for 
waste,*'  was  held  repugnant  to  the  other  parts  of  the  settlement, 
and  was  rejected  in  construing  it.'  Where  an  estate  contained 
mines  both  opened  and  unopened;^  and  the  donee  of  a  leasing 
power  leased  both  the  opened  and  the  unopened  mines,  but 
reserved  separate  rents  on  each  mine ;  it  was  held,  that,  as  he 
had  not  reserved  a  gross  sum  for  all  the  mines,  the  power, 
although  not  well  exercised  as  to  the  unopened,  was  well  exer- 
cised as  to  the  opened,  mines.' 
Libertiei.  A  mere  power  to  lease  lands  does  not  authorize  a  lease  of 

wayleaves  or  other  liberties.^  In  creating  a  power  to  grant 
liberties  care  should  be  taken  to  define  them  accurately.  Diffi- 
culties aiising  from  the  neglect  of  this  precaution  may,  no 
doubt,  sometimes  be  solved  by  reference  to  the  liberties  usual  in 
the  district  in  question.^  But,  generally,  a  solution  will  not  be 
easy.  In  Morris  v.  Bhydydefed  Co.,^  a  settlement  reserved  a 
power  to  lease  collieries  and  coal  mines,  "  together  with  all  such 
powers,  authorities,  accommodations,  liberties,  and  privileges  as 
shall  be  necessary,  or  ai*e  usually  contained  in  leases  of  collieries 
or  mines  in  the  county,  place,  or  neighbourhood  where  the  col- 
lieries or  mines "  are  "  situate,  for  seeking,  winning,  working, 
drawing,  taking,  and  carrying  away "  the  coals ;  and  provided, 
that  the  lessee  should  not,  except  in  the  cases  expressly  provided 
for,  be  made  dispunishable  for  waste  by  any  express  words.  In 
a  lease  granted  under  the  power  the  lessee  was  authorized  to 
build  all  such  workmen's  cottages,  &c.,  as  should  be  "  bond  fide 
necessary  or  proper  "  for  carrying  out  the  works ;  and  also  to 
dig  and  use  on  any  part  of  the  lands  stones,  brick  earth,  and 
other  materials  for  any  building  authorized  to  be  made.     The 

^  Ab  to  open  and  new  mines,  see  of  the  land  which  contains  them.    See 

ante,  pp.  22  et  seq.  Doe  v.  Lock,  2  A.  &  E.  705. 

s  Daly  V.  Beckett,  24  Bear.  114.  *  See  Ricketts  t;.  Bell,  1  De  G.  &  S. 

s  Campbell  v.  Leach,  Amb.  740.  The  835. 

like  care  should  be  taken  to  use  accu-  *  See  Scott  v.  Stewart,  27  Bear.  3S7, 

rate  language  in  creating  a  power  to  368. 

except  mines  or  quarries  from  a  lease  *  3  H.  &  N.  473,  885. 
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lessee  built  several  cottages  for  workmen.  It  was  found  by  a 
jury«  that  the  power  to  build  cottages  in  places  convenient  to  the 
works  of  the  mine  was  a  necessary  and  usual  power  in  mining 
leases.    It  was  held,  that  the  lease  was  valid.^ 

So,  difficulties  may  arise,  unless  the  time  when  a  leasing  power  Time  when 
may  be  first  exercised  is  defined.  In  Leigh  v.  Balca/rred  '  a  diffi-  oiseabie. 
culty  arose  as  to  whether  a  leasing  power  under  a  will  could  be 
exercised  during  the  life  of  the  first  tenant  for  life.  The  testator 
devised  the  residue  of  his  real  estate  to  the  use  of  trustees,  in 
trust  to  pay  the  rents  to  A.  for  life,  but  impeachable  for  waste 
for  "  digging  or  getting  any  part  of  any  coal  or  cannel  opened  or 
to  be  opened"  otherwise  than  under  the  power  thereinafter  given ; 
remainder  to  the  use  of  B.  for  life,  impeachable  for  waste  in  like 
manner;  remainder  to  the  trustees  to  support  contingent  re- 
mainders ;  remainder  to  the  use  of  C.  and  his  sons  in  tail  male  ; 
with  other  remainders  over.  Then  followed  a  power  to  "the  person 
or  persons  (except  A.),"  who,  under  the  previous  limitations, 
should,  for  the  time  being,  "  be  seised  of,  or  entitled  to,  the 
actual  freehold,"  or  "  the  annual  rents,"  to  grant  leases  of  the 
mines  in  possession.  It  was  held,  that  the  trustees  had  power 
to  grant  leases  during  the  life  of  A. 

In  like  manner,  difficulties  may  arise,  unless  the  period,  for  Dantion. 
which  the  lease  may  be  granted,  is  defined.  No  doubt,  where 
a  testator  settles  lands  upon  A.  for  life  without  impeachment 
of  waste,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  with  remainders  over ;  and  he  empowera  the  tenants 
for  life  under  his  will  to  grant  mining  leases  ''  for  such  terms 
or  numbers  of  years"  as  to  them  "shall  seiBm  reasonable 
and  proper ;"  he  authorizes  a  lease  for  99  years.'  And  it 
may  be,  that  in  some  cases  a  gift  of  a  power  to  lease 
mines  simpliciter,  without  saying  for  how  long,  may  authorize 
a  lease  for  99  years.^  It  is,  however,  clear,  that  a  gift  of  a 
power  to  lease  mines,  following  a  gift  of  a  life  estate  in  real 

■  Cf.  Jegon  V.  "^^Tian,  L.  R.  1  C.  P.  •  See  Taylor  v.  Mostyn,  61  L.  J.  Ch. 

9,  S6«  37  :  rerened  on  another  point  696  :  affirmed  W.  N.  1883,  p.  87. 

2  s^.  422 ;  Virian  v.  Jegon,  ib,  3  H.  L.  *  See  Yiyian  v,  Jegon,  L.  R.  3  H.  L. 

S85.     For  the  form  of  a  power  with  293,  294,  per  Lord  Cranworth  :   cf. 

respect  to  liberties,  see   Dav.  3,  pp.  Jegon  v,  ViTian,  L.  R.  1  C.  P.  27,  28, 

1007  £t  teg.,  1107  et  seq.  per  Erie,  C.  J. 

»  6  C.  B.  847. 
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propeily  of  which  they  form  a  part,  although  expressed  in 
general  terms,  will  not  of  necessity  imply  a  power  in  the 
tenant  for  life  to  make  a  lease  exceeding  the  term  of  his  own 
life.  Thus,  in  Vivian  v.  Jegov}  a  testator  devised  his  estates 
to  his  daughter  for  her  life,  without  impeachment  of  waste,  and 
then  to  her  issue  male  and  female,  and,  in  default  of  such  issue, 
over.  The  will  gave  the  daughter  power  to  "  work  or  contract 
for.  lease,  or  set  out  to  be  worked  and  wrought,"  the  mines,  &c., 
under  the  estates,  but  provided  that  the  "neat  proceeds  and 
profits  arising  therefrom ''  should  be  applied  by  the  daughter 
with  the  consent  of  his  trustees  in  the  purchase  of  other 
estates,  of  which  the  daughter  was  to  receive  the  rents  for  her 
life.  The  will  also  provided,  that  the  trustees,  with  the  consent 
of  the  daughter  or  her  successor,  might  exchange  the  estates. 
The  daughter  granted  a  lease  for  60  years.  It  was  contended, 
that  the  daughter  had  power  to  lease  the  mines,  not  merely  for 
her  own  life,  but  for  any  reasonable  period  that  might  be  found 
necessary  in  order  to  make  a  beneficial  practical  lease.  But  it 
was  held,  that  the  daughter  was  restricted  to  making  leases  for 
her  own  life  only.'  It  has  been  held,  that,  where  a  tenant  for 
life,  who  was  the  donee  of  a  leasing  power  for  21  years,  granted 
a  lease  for  26  years,  and  the  lessee  expended  moneys  on  the 
faith  of  it,  he  was  as  the  purchaser  entitled  to  have  the  defective 
execution  aided  in  equity.' 
Bents.  A  power  to  lease  at  the  best  and  most  approved  yearly  rent 

has  been  held  to  have  been  well  exercised  by  reserving  an  ore 
rent;  ore  being  analogous  to  money,  and  a  reservation  of  it 
going,  on  the  death  of  the  tenant  for  life,  to  the  remainderman 
accordingly.*  A  power  to  a  tenant  for  life,  without  impeach- 
ment of  waste,  to  grant  mining  leases  for  such  terms,  '*  and  under 
and  subject  to  such  rents  and  reservations  and  agreements,"  as 
to  him  "  shall  seem  reasonable  and  proper,"  has  been  held  to 
have  been  well  exercised  by  granting  a  lease  at  a  peppercorn 
rent  by  way  of  mortgage.^ 

1  L.  R.  3.  H.  L.  286.  open  :  sec  p.  617. 

3  Affirming  Jegon  v.  Vivian,  L.  R.  2  *  CampbeU  v.  Leach,  Amb.  740. 

C.  P.  422,  which  reversed  S.C.  L.  R.  1  .        *  Jh. 

C.  P.  9.     In  Ernest  r.  Vivian,  33  L.  J.  *  Taylor  v.  MoRtvn,  51  L.  J.  Ch.  696  : 

Ch.  613,  this  point  was  expressly  left  affirmed  W.  N.  1883,  p.  87. 
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Where  a  settlement  or  will  contains  a  power  to  grant  leases  Application 

e        '  •  "A      i_      ij       1  X    •  •    of  rents. 

of  mines  or  quarnes,  it  should  also  contain  express  provi* 
sions  as  to  the  mode  of  dealing  with  the  proceeds.  Having 
regard  to  the  fact,  that  a  lease  of  mines  or  quarries  is,  in  most 
respects,  substantially  the  same  as  a  sale,^  it  may  otherwise  be 
doubtful,  whether  the  intention  is,  that  the  proceeds  shall  be 
treated  as  capital,  or  as  income.  In  most  cases  the  fairest 
course  for  all  the  beneficiaries  will  be  to  provide  a  similar 
destination  for  the  proceeds  of  a  lease  to  that  provided  for  the 
proceeds  of  a  lease  under  the  Settled  Land  Act,  1882.^ 


Sect.  4.— CORPORATIONS. 

a.  Crown  Lavds.^ 
The  Commissioners  of  Woods,  Forests,  and  Land  Revenues  ^Comms.  of 

Woods  may 

may,  with  the  consent  of  the  Commissioners  of  the  Treasury,  lease, 
lease  any  mines  or  quarries  (other  than  mines  of  gold  or  silver) 
beneath  or  within  any  of  the  Crown  lands  for  any  term  not 
exceeding  sixty-three  years  from  the  time  of  making  the  lease.^ 
There  may  be  reserved  either  an  annual  rent  in  money,  or  a 
rent  partly  in  money  and  partly  in  kind,  or  a  rent  or  duty  upon 
the  quantity  or  value  of  the  produce.^  And,  with  the  approval 
of  the  Commissioners  of  the  Treasury,  a  fine  may  be  taken.^ 
And,  generally,  the  lease  may  be  upon  such  conditions,  and  may 
contain  such  covenants  and  stipulations,  as  the  Commissionei's 
of  the  Treasury  may  approve.^  And,  as  the  lessee  may  be  made 
dispunishable  for  waste,'  a  lease  may  be  granted  as  well  of  new 
mines  or  quarries  as  of  those  already  opened. ^^  And  licenses  as 
well  as  leases  may  be  granted.^^ 


«   Anttj  p.  169. 

*  Anttf  p.  167. 

*  The  goDcral  law  only  as  to  Crown 
lands  is  here  stated.  As  to  quarries 
within  the  Hundred  of  St.  BriaveLs  in 
Gloucestershire,  see  pott^  Chap.  XX. 

*  See  ante,  p.  145,  n.  '. 

*  lO  Geo.  4,  c.  50,  s.  22  :  CroWn 
Lands*  Act,  1873, 36  k  37  Vict.  c.  36,  s.  4. 

*  lO  (}eo.  4,  c  50,  s.  33. 

'  Tlie  Crown  LanclB  Act,  1866,  29  k 
3u  Vict.  c.  ^2j  6.  3.    ijeei  as  to  the 


previous  state  of  the  law,  10  Geo.  4,  c. 
50,  88.  28  et  seq.  Fines  may  also  be 
taken  on  granting  a  license  for  the 
making  of  an  underlease,  assign  me:  it 
or  other  disposition  :  29  &  30  Vict.  c. 
62,  8.  3. 

8  36  &  37  Vict.  c.  36,  s.  4. 

»  10  Geo.  4,  c.  60,  s.  27. 

^®  As  to  open  and  new  mines  or  quar- 
ries, see  ante^  pp.  22  et  seq. 

"  29  k  30  Vict.  c.  62.  s.  3.  As  to 
licenses,  see /;«»«/,  Chaj).  XII, 
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One  moiety  of  the  net  annual  income  received  by  the  Com- 
missioners of  Woods  in  respect  of  mining  leases  must  be  carried 
to  the  account  of  the  capital  of  the  land  revenue  of  the  Crown, 
and  the  other  moiety  to  the  account  of  the  income  of  such  land 
revenue.^  And  provisions  exist  for  the  purpose  of  ascertaining 
the  amount  of  the  net  income.' 


Prince  of 
Wales  may 
lease. 


lywarnhaile 
and  Tywam- 
haile  Tyas. 


5.  Duchy  of  Cornwall  Lands, 

By  the  Duchy  of  Cornwall  Man.  Act,  1863,'  the  Prince  of 
Wales,  as  Duke  of  Cornwall,  may  demise  any  mines  or  quarries, 
whether  opened  ^  or  not  (with  power  to  the  grantee  to  work,  get, 
carry  away,  and  dispose  of  the  minerals,  and  to  do  all  acts 
necessary  or  expedient  therefor),  for  any  term  not  exceeding 
thirty-one  years  in  possession,  but  not  in  reversion;  so  that 
upon  every  such  demise  there  be  reserved  a  reasonable  amount 
of  rent,  royalty,  dues,  toll,  or  dish  ;  and  so  that  no  fine  be  taken,' 
except  in  certain  specified  cases.*  And  he  may  grant  a  new 
lease  on  the  surrender  of  any  existing  lease  ;^  and  he  may 
accept  a  surrender  of  any  lease,  and  grant  separate  leases.* 
All  leases  must  be  enrolled  in  the  Duchy  office  within  six 
months.' 

The  lord  of  the  manor  of  Tywamhaile  Tyas  in  Cornwall  and 
the  Duke  of  Cornwall  are  empowered,  by  agreement  in  writing, 
enrolled  in  the  Duchy  office,  to  provide  for  and  regulate  the 
granting,  demising,  and  working  of  all  tin  mines,  tin  ore,  tin 
dues,  and  tin  toll  under  the  demesne  and  conventionary  lands 
of  the  assessional  manor  of  Tywarnhaile  in  the  same  county, 
and  under  the  lands  within  the  manor  of  Tywarnhaile  Tyas; 
and  the  collecting,  recovering,  and  dividing  the  profits  and 
advantages  accruing  therefrom ;  and  the  doing  of  all  incidental 
matters,^** 


>  8  2. 

»  IK 

»  26  &  27  Vict.  c.  49. 
^  As  to  open  and  new  mines  or  quar- 
ries, see  anUy  pp.  22  et  teq, 
»  8.  21. 
•  S.  23. 


'  8.  26. 

•  8.  27. 

*  88.  80  «f  ieq.  For  provisions  for 
the  case  of  their  being  no  dnke  or  of 
his  being  under  age,  see  ante,  p.  146. 

10  11  &  12  Vict.  c.  S3,  s.  2.  As  to 
the  assessional  manors,  see  ante,  p.  38. 
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c.  Greenu^ich  Hospital  Lands. 

The  Admiralty  ^  are  empowered  by  the  Greenwich  Hospital  Admiralty  may 
Act,  I860,'  to  grant  mining  leases  for  any  term  not  exceeding 
forty-two  years.  And  the  lessee  may  be  made  dispunishable 
for  waste.  But  every  such  lease  must  take  effect  in  possession, 
and  not  in  reversion ;  and  the  best  yearly  rent  must  be  re- 
served ;  and  no  fine  must  be  taken ;  and  every  lease  must  con- 
tain a  condition  of  re-entry  on  non-payment ;  and  the  lessee 
must  execute  a  counterpart,  and  must  thereby  covenant  for  pay- 
ment of  the  reserved  rent'  Rent  may  be  reserved  by  way  of  toll, 
duty,  royalty,  or  reservation,  by  the  acre,  the  ton,  or  otherwise.* 


d.  Church  Lands. 

(a)  OeneraMy. 

An   archbishop  or  bishop,  being  disabled  from  opening  or  Aixshbuhop  or 
working  new  mines  or  quarries,^  cannot,  of  course,  of  his  own   "  ^^' 
will,  grant  leases  of  the  nght  to  do  so.     But  an  archbishop  or 
bishop,  to  whom  lands  have  been  assigned  as  an  endowment 
under  the  Act  23  &  24  Vict.  c.  124,*  may,  with  the  approval  of 
the  Estates  Committee  of  the  Ecclesiastical  Commissioners,  from 
time  to  time  grant  mining  leases  of  any  such  lands  for  such 
periods,  for  such  considerations,  upon  such  terms,  and  in  such 
manner,  as  such  committee  under  the  circumstances  of  each 
case  may  think  fit     But  the  committee  may  require  that  any 
portion  of  the  rent  reserved  shall  be  payable  to  the  Ecclesiastical 
Commissioners.^    At  common  law,  a  Dean  and  Chapter  had  com-  Dean  and 
plete  power  to  grant  leases  of  all  mines  and  quarries  beneath  or      ^    ' 
within  their  lands,  and  to  apply  the  rents  reserved  to  their  own 
benefit^    But  since  the  passing  of  the  restraining  Acts,'  it  has 
always  been  held,  that  a  Dean  and  Chapter  cannot  grant  leases 

*  Bj  the  Greenwich  Hospital  Act,  *  lb. 

1865,  all  lands,  which  at  the  com-  *  See  ante,  p.  77. 

mencement  of  the  Act,  were  Tested  in  '  See  ante,  pp.  77,  78. 

the  Commissioners  of  Greenwich  Hoe-  '  S.  8. 

pital,  were  transferred  to,  and  became  "  See  Marlborough  v.  St  John,  6  De 

Tested  in,  the  Admiraltj  :  see  s.  23.  G.  &.  Sm.  179, 180  :  see  aiUe,  p.  78, 

>  28  it  29  Vict.  c.  89.  •  Ante,  p.  78. 

»  S.  29. 
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Parson. 


of  their  lands,  dispunishable  of  waste ;  such  leases  being 
deemed  to  be  within  the  equity  of  the  Acts.^  And,  since  the 
Act  31  &  32  Vict.  c.  114,*  a  Dean  and  Chapter  are  expressly  dis- 
abled from  granting  leases  dispunishable  of  waste.^  A  parson, 
being  disabled  from  opening  or  working  new  mines  or  quarries,* 
cannot,  of  course,  of  his  own  will,  grant  leases  of  the  right  to  do 
so.  And  his  power  to  grant  such  leases,  even  with  the  consent 
of  his  patron  or  patrons,^  and  ordinary,  is  in  general,  since  the 
passing  of  the  restraining  Acts,*  as  doubtful  as  his  right  to.  open 
new  mines  or  quarries  with  the  like  consent.^ 


Eccl.  corps, 
may  lease. 


(fi)  Ecclesidsticcd  Leasing  Acts — Fai^iing  and  Building 

Leases, 

Under  the  provisions  of  the  Eccl.  Leas.  Act,  1842,^  as  ex- 
tended by  the  Eccl.  Leaa  Act,  1858,®  every  ecclesiastical  cor- 
poration, aggregate  or  sole  (with  certain  exceptions),'  may, 
demise  any  mines  or  quarries  belonging  to  such  corporation, 
in  consideration  or  partly  in  consideration  of  premiums  or  not, 
or  for  such  other  considerations,  and  for  such  term  or  terms,  and 
under  and  subject  to  such  covenants  stipulations  conditions 
and  agreements  on  the  part  of  the  lessee,  and  generally  in  such 
manner,  as  the  Ecclesiastical  Commissioners  shall  think  proper 
and  advisable  ;  and  may  grant  incidental  rights  of  opening  and 
working,  and  of  working  any  adjacent  mine  by  way  of  outstroke*® 
or  other  underground  communication  ;  and  may  also  grant  such 
portion  of  land  belonging  to  such  corporation,  and  all  such 
rights  and  liberties  of  way  and  passage,  wayleaves  and  water- 
leaves,  and  other  rights,  easements,  and  facilities  for  the  opening 
and  working  of  all  such  mines  or  quarries,  and  leading  and 
carrying  away  the  produce  thereof,  or  otherwise  incident  to 
mining  operations,  as  shall  be  deemed  expedient.^^     And  exist- 


1  See  Worcester's  Caoe,  6  Rep.  37  a. 

2  See  afUe,  p.  78. 

3  »S.  9.  Ar  to  leases  by  Prebendaries, 
Rectx^rs,  &c.,  see  24  &  25  Vict.  c.  105  ; 
25  k  26  Vict.  c.  62. 

^  See  ante,  p.  79. 

•  See  Doc  v.  Collinge,  7  C.  B.  939. 

«  Sec  ante,  p.  80. 

7  5  A:  G  Vi.:t.  c.  108. 


»  21  &  22  Vict.  c.  57.  The  Eccl. 
Leas.  Acts  do  not  apply  to  the  Isle  of 
Man  :  37  &  38  Vict.  c.  96 ;  38  &  39 
Vict.  c.  66  (Stat.  Law  Rer.) :  see 
post.  Chap.  XXI.,  Sect.  2  (o). 

•    See5&6  Victc.  108,  ss.  1,6. 

«  See  poU,  Chap.  XI.,  Sect.  4  (o). 

»  5  &  6  Vict.  c.  108,'5s.  4, 6  ;  21  &  22 
Vict.  c.  57,  s.  1. 
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ing  leases  may  be  surrendered  and  renewed.^     And  contracts 
and  licenses  to  search  for  mines,  and  other  powers  preliminary 
to  or  consequent  upon  contracts,  may  be  entered  into,  granted, 
and  varied  in  such  manner  and  for  such  considerations  as  to  the 
Ecclesiastical   Commissioners    may  appear   desirable.^     How-  Bat  must 
ever,   leases  cannot  be  granted,  if  the  convenient  enjoyment gtatutoiyre- 
of  any  palace  of  an  archbishop  or  bishop  would  be  prejudiced.*  q«"wmeiita. 
And  every  lease,  contract,  licence,  or  power,  must  be  granted  or 
entered   into  with  the  approval  of  the  Ecclesiastical  Commis- 
sioners ;  and  (if  made  by  the  incumbent  of  a  benefice)  with  the 
consent  of  the  patron;  and  (if  made  of  copyhold  mines  or 
quarries,  or  of  watercourses,  ways,  or  easements,  in,  upon,  overl 
or  under,  copyhold  lands,   where   the  copyhold  or  customary 
tenant  is  not  authorized  to  make  leases  for  the  term  of  years 
intended  to  be  created  by  such  lease)  with  the  consent  of  the 
lord.* 

In  the  case  of  any  lease  granted  under  the  Act  of  1842  Application  of 
(unless  it  be  granted  subsequently  to  the  Act  of  1858  by  any 
rector,  vicar,  or  incumbent  with  cure  of  souls  ^)  such  portion  of 
the  improved  value  accruing  thereunder,  as  by  order  in  council 
shall  be  determined,  not  being  more  than  three-fourths  nor  less 
than  a  moiety  of  such  improved  value,  must  be  paid  to  the 
Ecclesiastical  Commissioners,  and  be  subject  to  the  provisions 
relating  to  moneys  payable  to  them  ;  and  the  remainder  of  such 
improved  value  is  deemed  to  be  an  improvement  within   the 
meaning  of  the  provisions  relating  to  the   incomes  of  arch- 
bishops and  bishops,  deans  and  canons,  archdeacons  and  incum- 
bents of  benefices.'    In  the  case  of  any  lease  granted  under  the 
Act   of  1858,  all  moneys  received  in  respect  thereof  must  be 
applied   in  the  same  manner  as  moneys  received  in  respect  of 
sales.'^ 

*  5  *  6  Vict.  c.  108,  88.  5, 16.  tion  of  which,  see  b.  12),  to  sell,  cn- 
-  21  &  22  Vict.  c.  57,  8.  4.  franchise,  or  exchange  their  lands, 
^  5  Ic  6  Vict.  c.  108,  8.  9.  and  to  lay  out  the  moneys  to  arise 
^  S.  20  :  see  also  the  following  see-  therefrom  in  the  purchase  of  other 

tioiuL  lands,  were  empowered,  with  the  ap* 

»  See  21  &  22  Vict.  c.  57,  s.  10.  proval  of  the  Church    Kstates  Com- 

*  5  Jt  6  Vict.  c.  108,  s.  14.  missioners,  from  time  to  time  to  grant 
7  See  s.  2 ;  ante,  p.  147.    Ecclesias-  mining  leases  of  such  other  lands  for 

ticsLl  corporations,  empowered  under      such  considerations,  upon  such  terms, 
14  Jlc   15    Vict.  c.  104  (as  to  the  dura*      and  in  such  manner,  as  the  Commi»- 
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Farming  and 

building 

leases. 


By  the  Act  empowering  iDcumbents  to  grant  farming  and 
building  leases^  it  is  provided,  that,  in  every  case  where  the 
right  is  exercised,  a  clause  shall  be  inserted  excepting  the  mines 
and  minerals.  But  consistently  with  that  the  lessee  may  be 
authorized  to  take  brick  earth,  stone,  lime,  and  other  materials 
for  erections  and  repairs.^  And  ecclesiastical  corporations, 
aggregate  or  sole,  empowered  under  the  EccL  Leas.  Act,  1842,  to 
grant  building  leases,  may,  as  incident  thereto,  give  liberty  to 
the  lessee  to  dig,  take,  carry  away,  and  dispose  of  such  earth, 
clay,  sand,  loam,  or  gravel,  as  it  shall  be  found  convenient  to 
remove  for  building  or  repairing  purposes.' 


Certain  uni- 
versities and 
oolloges  may 
lease. 


e.  University  and  College  Lands. 

The  Universities  of  Oxford,  Cambridge,  and  Durham,  and 
every  College  therein,  and  the  Colleges  of  Winchester  and  Eton, 
may,  under  the  Universities  and  College  Estates  Act,  1858,* 
lease  any  mines  or  quarries  in  any  lands  belonging  to  such 
University  or  College ;  either  with  or  without  any  messuages, 
buildings,  or  lands  convenient  to  be  held  or  occupied  therewith  ; 
and  either  with  or  without  the  surface  of  the  lands  containing 


sioners,  under  the  circumBtancesof  each 
case,  might  think  fit.  And  the  Commis- 
sioners  might  have  required  that  any 
portion  of  the  rent  received  should  be 
laid  out  in  the  purchase  of  other  lands 
for  the  benefit  of  the  demising  cor- 
poration, or  otherwise  applied  as 
therein  mentioned.    See  s.  9. 

»  6  &  6  Vict.  c.  27. 

2  S.  1. 

>  5  &  6  Vict.  c.  108,  8.  1.  Special 
provisions  exist  for  regulating  the  re- 
lations between  the  Ecclesiastical  Com- 
missioners, or  ecclesiastical  corpora- 
tions, and  their  former  tenants  of 
mines  or  minerals,  who  are  entitled  to 
have  their  leases  renewed.  By  the 
Act  23  k  24  Vict.  c.  124,  it  is  provided 
(s.  22),  that  the  Ecclesiastical  Com- 
missioners, or  any  ecclesiastical  cor- 
poration, aggregate  or  sole,  shall,  in 
granting  to  a  le«*ee,  whether  for  year« 
or  for  lives,  an  extended  term,  and  in 


fixing  the  terms  of  such  gtant,  have 
regard  to  the  value  of  the  interest  of 
the  lessee  under  any  lease  theretofore 
ordinarily  renewable  on  payment  of 
a  fine,   and  shall,  as  a  rule,  in  com- 
puting such   value,  estimate  and  in- 
clude an  extension  of   the  existing 
unexpired  term  to  the  1 1th  of  October, 
1884,  at  the  accustomed  rate  of  fine  ; 
and,  in  the  case  of  any  lease  for  life, 
which,  according  to  the  expectancy  of 
human  life,  would  not  determine  until 
after  the  1 1  th  October,  1884,  shall  have 
regard  to  the  actual  value  of  the  in- 
terest  of  the  lessee.    And,  in  case  the 
lessee  requires  an  extended  term  to  be 
granted  to  him,  and  differences  arise 
between  him  and  the  lessors  in  respect 
thereof,  such  differences  are  (ss.  23, 
41)  determinable  by  arbitration  under 
the  provisions  of  the  Com.  Law  Proo. 
Act.  1851. 

^  21  &  22  Vict.  c.  44. 
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such  mines  or  quarries ;  and  whether  the  same  shall  or  shall  not 
have  been  previously  opened  or  worked;^  for  any  term  not  ex* 
ceeding  60  years,  to  take  effect  in  possession,  and  not  in  rever- 
aon  or  by  way  of  future  interest ;  with  full  power  to  work  and 
raise  the  minerals,  and  to  work  any  adjacent  mine  by  way  of 
outstroke'or  other  underground  communication,  and  to  do  all 
things  necessaiy  for  winning,  working,  getting,  cleansing,  and 
smelting  the  minerals,  and  manufacturing  and  canying  them 
away,  or  otherwise  incident  to  mining  operations.  However,  leases 
cannot  be  granted,  if  the  convenient  enjoyment  of  any  house  or 
building  forming  part  of  or  attached  to  any  CoUege,  or  the  offices 
or  gardens  thereto  belonging,  would  be  prejudiced.'    And   in  But  mutt 
every  lease  there  must  be  reserved  the  best  rent,  in  money,  or  tolls,  ^nZvpTf^- 
duties,  royalties,  and  reservations,  by  the  acre,  the  ton,  or  other-  <i^»«™«»t»* 
wise,  that  can  be  reasonably  obtained,  without  taking  any  fine 
or  premium  :  and  the  lessee  must  covenant  to  pay  the  rent,  and 
all  taxes,  charges,  rates,  assessments,  and  impositions  affecting 
the  demised  lands :  and  the  lease  must  contain  a  proviso  for  re- 
entry on  non-payment  of  the  rent,  or  (except  as  to  such  covenants 
as  the  University  or  College  may  think  fit  to  except)  non-per- 
formance of  the  covenants :  and  the  lessee  must  not  be  autho- 
rized to  commit  waste  except  for  the  purposes  aforesaid :  and. 
must  execute  a  counterpart :  and  must  enter  into   such   other 
covenants  as  the  University  or  College  shall  deem  expedient; 
due  r^ard  being  had  to  the  custom  of  the  country  or  district 
in  question.^    Wayleaves  and  waterleaves  may  be  granted  for  incidental 
a  like  term.*     And  leases  may  be  surrendered  and  renewed.*  powcre. 
And  licenses  may  be  granted  to  dig  gravel,  sand,  earth,  loam,  or 
clay  suitable  for  making  bricks  or  tiles  out  of  any  part  of  the 
lands  belonging  to  the  demising  University  or  College  for  such 
considerations  as  may  be  considered  reasonable.^    And,  in  grant- 
ing building  and  repairing  leases,  the  lessee  may  be  authorized 
to  dig,  take,  and  carry  away  and  dispose  of,  such  earth,  clay, 
sand,  or  gravel,  as  it  shall  be  found  convenient  to  remove.^ 

>  As  to  open  and  new  mines  or  quar-  *  S.  19. 

ri««,  see  ante,  pp.  22,  rt  $eq.  *  S.  22. 

«  See  post.  Chap.  XI.,  Sect.  4  (a).  '  8.  15. 

«  S.  26.  ■  S.  U. 

«  8.20 

N  2 
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Application  of 
reut8. 


One  equal  third  part  of  the  net  rents  and  reservations  received 
in  re8pe;:t  of  any  mining  lease,  aBd  of  the  net  moneys  received 
in  respect  of  any  license,  must  be  applied  as  part  of  the  ordinary 
income  of  the  University  or  College.  And  the  remainder  must 
be  applied  either  in  the  purchase  of  lands  for  the  benefit  of  the 
Univei'sity  or  College ;  or  in  the  erection  of  new  or  improvement 
of  existing  buildings ;  or  in  the  improvement  of  lands  belonging 
to  such  Univei'sity  or  College ;  or  in  the  purchase  of  easements 
in  respect  of  adjoining  lands :  and,  in  the  meantime,  it  must  be 
invested,  and  the  income  applied  as  part  of  the  ordinary  income 
of  the  University  or  College.* 


/  Charity  Lands. 

TniRtees  of  The  trustees  of  any  charity  lands  may,  on  satisfying  the  Charity 

letoe*'^  "'*^  Commissioners,  that  the  letting  of  any  part  of  the  charity  lands 
on  leases  for  working  any  mine,  or  that  the  digging  for  or  raising 
of  stone,  clay,  gravel,  or  other  minerals,  would  be  for  the  benefit 
of  the  charity,  and  on  obtaining  their  authority,  and  although 
such  leases  or  acts  may  not  be  authorized  or  permitted  by  the 
trust,  grant  such  leases  or  do  such  acts.' 

g.  Materials  for  Roads. 

Materials  for       Trustees  or  commissioners  of  turnpike  roads  are  empowered 
^     "■  to  contract  for  the  demise  from  any  person  of  any  land  for  the 

purpose  of  digging  materials  for  the  repair  or  use  of  the  roads.^ 


Sect.  6.— LANDS  IN  IRELAND. 


Mines  in 
Ireland  may 
be  leased. 


Every  archbishop,  bishop,  dean,  dean  and  chapter,  archdeacon, 
prebendary,  and  other  dignitary  ecclesiastical,  parson,  rector. 


>  Ss.  15,  21. 

3  See  Char.  TruBts  Act,  1853, 16  &  17 
Vict.  c.  137,  88.  21,  26 ;  Char.  Trusts 
Amend.  Act,  1855,  18  &  19  Vict.  c. 
124,  88.  38,  39.  See  also  Char.  Trasts 
Amend.  Act,  1855,  s.  29.  As  to  the 
acting  trustees  of  a  charity,  see  Char. 
Trusts  Amend.  Act,  1855,  s.  16. 

»  3  Geo.  4,  c.   126,  «.  100.    As  to 


purchases,  sec  ante,  p.  148.  Where  an 
allotment  is  made  to  a  surreyor  of 
highways  under  the  Jncl.  Act,  8  &  9 
Vict.  c.  118,  and  no  direction  is  made 
as  to  the  ownership  of  the  grass  and. 
herbage,  the  surveyor  must  let  the 
allotment,  reserving  the  right  to  ^^t 
and  take  away  the  stone,  gravel,  and 
other  materials.  S.  72  :  sec  ante,  p.  1 56. 
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vicar,  body  politic  and  corporate,  college,  cathedral,  or  collegiate 
church,  and  hospital ;  and  every  trustee  for  charitable  or  other 
purposes  or  for  any  /«m«  covert  or  infant  of  freehold  or  certain 
other  specified  estates ;  and  every  tenant  for  life  with  an  im- 
mediate remainder  to  his  first  and  eveiy  other  son  in  tail  male ; 
and  every  tenant  in  dower  or  curtesy  with  the  consent  of  the 
immediate  reversioner  or  remainderman  for  an  estate  of  inherit- 
ance, or  (in  case  of  the  nonage,  idiotcy,  or  lunacy  of  the  latter) 
with  the  consent  of  the  guardian  or  committee  with  the  appro- 
bation of  the  Lord  Chancellor ;  may  grant  leases  not  exceeding 
forty-one  years   of  mines  and  minerals  in  Ireland  within  his 
or  their  lands.     And  such  leases  may  comprise  certain  speci- 
fied quantities  of  land  contiguous  to  the  mines  and   minerals 
for  the  conrenient  erection  thereon  of  workmen's  houses  and 
smelting  houses  and  other  necessary  buildings.^     But  every  But  statntoiy 
such  lease  must  commence  in  possession  without  any  fine :  and  ^^t  bT^"*" 
the  beat  rent,  whether  in  money  or  kind,  must  be  reserved  :  and  P'*«<*  ^»^ 
eveiy  such  lease  must  contain  a  condition  for  re-entry  on  non- 
payment ;  and  the  lessee  must  execute  a  counterpart.^    And  incidental 
existing  leases  may  be  surrendered  and  re-granted.'    Where 
mines  have  been  excepted  from  a  grant  of  lands  in  Ireland,  the 
person  entitled  to  the  rent,  in  fee  simple,  fee  farm,  fee  tail,  or 
for  life,  with  immediate  remainder  to  his  own  issue,  has,  in 
respect  of  the  mines,  similar  leasing  powers.^ 

>  46  Geo.  3,  c.  71,  a.  1 ;  II  &  12  >  11  &  12  Vict.  c.  13,  s.  3. 

Tiet  c   13,  as.  1,  2 ;   and  the  Acts  ^  46  Geo.  3,  c.  71,  s.  1 ;  11  &  12 

theiem  mentioned.  Vict.  c.  13,  s.  1 ;  23  &  24  Vict.  c.  154, 

'  11  Ac  12  Vict  c.  13,  8.  1  ;  3S  l(  39  s.  32. 
Vict,  c  ^  (Stat.  Law  Bev.). 
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Sect.  1.— GENERALLY— STATUTE  OF  FRAUDS— AMBIGUITY  OR 

UNCERTAINTY. 

(o)  Oenerally. 

A  CONTRACT  to  sell  or  grant  a  lease  of  land  will  generally  in- 
clude the  entire  aolvrni  from  the  surface  down  to  the  centre  of  the 
earth.  It  will  generally,  therefore,  include  the  mines,  quarries, 
and  minerals  beneath  or  within  it.^  However,  where  a  railway 
company  or  a  waterworks  company  give  notice  to  take  lands  under 
the  Rail.  CL  Cons.  Act,  1845,«  or  the  Wat.  a.  Act,»  they  should, 
if  they  wish  to  take  the  mines  and  minerals  thereunder,  expressly 
include  them  in  their  notice.  They  will  not  have  the  right  to 
do  so  in  the  absence  of  express  mention.^  In  like  manner,  a 
statutory  commutation  of  manorial  rights  may,  if  expressly 
agreed  upon,  but  not  otherwise,  be  made  to  extend  to  mines, 
minerals,  and  quarries.^  And  no  compulsory  enfranchisement 
can  affect  the  rights  of  any  lord  or  tenant  in  mines,  minerals  or 
quarries,  or  incidental  liberties,  unless  with  the  express  consent 
in  writing  of  such  lord  or  tenant.* 

A  covenant  giving  an  unlimited  right  of  preemption  of  mines 
is  obnoxious  to  the  rule  against  perpetuities.^  Subject  to  this  a 
covenant  giving  a  right  of  preemption  runs  with  the  land ;  so 
as  to  be  capable  of  enforcement  by  the  assigns  of  the  covenantee 
against  the  devisees  of  the  covenantor.^ 


1  WiUiamson  v,  Wootton,  3  Dr.  213 ; 
Kerr  v,  Pawson,  25  Beav.  406. 

2  See  8  &  9  Vict.  c.  20,  s.  77. 

>  See  10  &  11  Vict.  c.  17,  sb.  12, 18. 

4  Met.  R.  Co.  and  Cotton^s  Trustees, 
46  L.  T.  103  ;  Errington  «.  Met.  R.  Co., 
19  Ch.  D.  660,  573,  674  ;  ante,  p.  142. 


*  Ante,  p.  149. 

*  Ante,  p.  150. 

7  See  L.  &  S.  W.  R.  Co*  v.  Gomm, 
20  Ch.  D.  662  ;  OTermling,  on  this 
point,  Birmingham  Canal  Co.  v.  Cart- 
wright,  11  Ch.  D.  421. 

^  Birmingham  Canal  Co.  v.  Cart- 
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It  is  sometimes  a  question,  whether  a  mining  instrument  Constmction— 
is  a  contract  for  a  lease  or  an  actual  lease.  In  Jones  v.  i^^g^^ 
Reynolds,^  the  defendant  wrote  to  the  plainti£f : — "  I  shall 
be  happy  to  take  a  lease  of  your  iron  ore  at  N.,  and  I  will 
engage  to  work  the  several  veins,  &c.,  the  term  to  be  four 
years  from  the  24th  of  June  next,  ....  the  relative 
proportions  of  the  iron  ores  in  weight  to  be  worked  to- 
gether to  be  ascertained  by  a  competent  person."  The  plaintiff 
replied : — "  I  agree  to  the  terms  contained  in  your  letter,  and 
shall  be  ready  to  grant  a  lease  conformable  thereto,  &c.,  when 
you  require  me."  It  was  held,  that  an  agreement  for  a  lease 
had  been  entered  into.  In  Doe  v.  Powell,^  the  lessor  agreed  to 
"  let  and  grant  a  lease  "  at  a  rent  ''  to  commence  in  a  year  from 
the  time  a  pit  is  sunk  through  the  four-foot  coal,"  with  power 
to  work  the  said  minerals,  and  to  deposit  rubbish  and  make  a 
wharf;  and  the  lessee  agreed  "to  commence  working  a  pit 
before  the  24th  of  June  next ; "  and  the  lessor  engaged  that 
''he  bad  not  incumbered;"  and  the  lease  was  to  "contain  the 
usual  covenants,  &c.,  as  entered  into  by "  the  lessor's  brother ; 
and  the  lessor  engaged  "  to  sign  a  lease  upon  the  said  terms  as 
soon  as  it  can  be  prepared."  No  possession  had  been  given  at 
the  time,  nor  was  any  stipulated  for.  It  was  held,  that  an 
agreement  for  a  lease  had  been  entered  into. 


(/3)  Statute  of  Frauds. 

A  contract  by  the  sole  owner  of  a  mine  or  quarry  for  the  sale  Mine  or  quarry 
thereof,  or  of  any  interest  therein,  or  for  the  grant  of  a  lease 
thereof,  without  more,  must,  to  be  enforceable,  be  in  writing 
signed  by  the  party  to  be  charged,  pursuant  to  the  fourth  sec- 
tion of  the  Statute  of  Frauds.^  And  a  verbal  contract  between 
the  owner  of  a  mine  and  another  person,  that  the  mine  shall  be 
demised  upon  royalties,  and  the  royalties  divided  between  them, 
has  been  held  to  be,  in  substance,  a  contract  for  the  sale  and 


Wright,  11  Ch.  D.  421.   A«  to  damages  >  1  Q.  B.  606. 

for  breach  of  such  a  covenant,  see  >  8  Scott  N.  R.  687  ;  7  M.  &  Q.  980. 

Mniidjr  r.  Rntland,  23  Ch.  D.  81,  94.  '  See  Cheadle  v.  Proctor,  19  L.  T. 

95.  N.  S.  289. 
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working. 


Onlinary 
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purchase  of  a  share  in  the  mine  itself,  and,  as  such,  inopera- 
tive.^ In  a  conveyance  of  land,  excepting  the  mines,  the  vendor 
covenanted,  that,  upon  a  ceilain  event  happening,  he  would 
offer  the  mines  to  the  purchaser,  and  give  him  the  refusal  of 
them  for  one  month.  It  was  held,  that  the  offer  was  obliged  to 
be  in  writing ;  and  that,  consequently,  the  non-acceptance  within 
a  month  of  a  parol  offer  did  not  deprive  the  covenantee  of  his 
rights.'  However,  a  person,  who  would  not  otherwise  be  bound, 
may  be  bound  by  ratifying  the  contract.'  And  part  perform- 
ance will  take  a  case  out  of  the  statute.^  It  is  not  necessary, 
that  a  contract  to  share  the  profit  and  loss  in  the  working  of 
a  mine  or  quarry,  which  does  not  affect  the  ownership  of  the 
land  itself,  should  be  in  writing.^ 

A  contract  by  the  co-owner  of  a  mine  or  quarry  for  the  sale 
of  his  share,  must  also,  to  be  effectual,  be  in  writing  signed 
by  the  party  to  be  charged.^  And  a  contract  for  the  transfer 
of  a  share  of  the  profit  and  loss  in  the  working  of  a  mine  or 
quarry,  which  affects  the  ownership  of  the  land  itself,  must 
also  be  in  writing.^  If,  however,  although  not  in  writing,  it  has 
been  partly  performed,  it  may  be  enforced.® 

Where  mines  or  quarries  are  vested  in  trustees  for  a  partner- 
ship or  a  company  in  trust  for  the  individual  members  in  pro- 
portion to  their  shares,  the  interest  of  each  member  includes 
an  interest  in  the  land  itself,  as  well  as  in  the  profits  of  its 
employment;  and,  so  far  as  it  is  an  interest  in  land,  a  con- 
tract for  the  transfer  of  it  must  be  in  writing  signed  by  the 
party  to  be  charged.'  Frequently,  however,  mines  or  quarries 
are  vested  in  trustees  for  a  partnerahip  or  a  company  in  trust 
for  the  undertaking  generally,  and  not  for  the  individual  mem- 
bers in  proportion  to  their  shares.  In  the  latter  cases  the 
trustees  hold  the  land  in  trust  to  use  it,  and  make  profits,  as 


1  Caddick  v,  Skidmore,  2  De  6.  &  J. 

52. 

2  BirmiDgham  Canal  Co.  v.  Cart- 
wright,  11  Ch.  D.421  :  overruled  upon 
another  point :  see  ante^  p.  182  n.  '. 

a  See  Fothergill  v.  Phillips,  6  Ch. 
770, 778. 

*  See  Pollard  v.  Clayton,  1  K.  &  J. 

471. 


»  See  Forster  v.  Hale,  6  Yes.  314. 

•  See  Boyce  «.  Green,  Batty  608  ; 
Wataon  v,  Spnttley,  10  Exch.  222. 

7  See  Caddick  v.  Skidmore,  ujt,,  52, 
56. 

"  Bordon  v.  Barkns,  4  De  G.  F.  k  J. 
47. 

•  Watson  V.  Spratley,  «.  #. 
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part  of  the  stock  in  trade,  and  then  to  divide  those  profits 
between  the  members  in  proportion  to  their  shares.  In  the 
latter  cases,  therefore,  the  members  are  not  entitled  either  to 
land,  or  to  any  interest  in  land,  within  the  fourth  section  of  the 
Statute  of  Frauds.^  And  the  same  considerations  apply,  where, 
instead  of  mines  or  quarries  being  vested  in  trustees  for  a  parti- 
cular association  for  the  benefit  of  the  undertaking  carried  on 
by  it,  they  are  vested  in  the  association  itself  for  the  benefit 
of  the  undertaking.'  Where  mines  or  quarries  are  vested  in 
trustees  for  a  partnership  or  company  in  trust  for  the  under- 
taking generally,  a  contract  to  sell  shares  therein  is  not  a  con- 
tract for  the  sale  of  *'  goods,  wares,  and  merchandize ''  within 
the  17th  section  of  the  Statute  of  Frauds.^  Accordingly,  such  a 
contract,  not  being  within  either  the  4th  or  the  I7th  section 
of  the  statute,  is  good,  although  entered  into  by  paro1> 

A  contract  for  the  sale  of  minerals  already  severed  is,  of  MmenOs. 
coarse,  a  contract  for  the  sale  of  **  goods,  wares,  or  merchandize  " 
within  the  17th  section  of  the  Statute  of  Fraud&^    So  also  in 
the  case  of  minerals  not  already   severed;^   conversion  into 
chattels  by  severance  being  contemplated. 

(y)  ArrMguity  or  Unceiiainty. 

If  it  is  intended,  that  a  mine  or  quarry  shall  belong  separately  Ambiguity. 
to  one  or  more  members  of  a  partnership,  instead  of  being  the 
€X>ramon  property  of  the  firm  ;  or  shall  become  the  common  pro- 
perty of  the  firm,  instead  of  belonging  separately  to  one  or  more 
of  the  members;  the  contract  to  that  effect  should  be  clear 
and  unambiguous.  In  HiUs  v.  Parker,'^  where  the  lessee  of 
cert^n  salt  works  had  taken  in  a  partner  to  work  them,  it  was 
held,  that  the  acts  and  conduct  of  the  parties  had  constituted 

*  See  Watson  v.  Spratley,  10  Bxch.  *  Watson  v.  Spratley,  u,  g, 

222  ;  Hajtcr  v.  Tucker,  4  K.  &  J.  249.  »  Hickman  r.  Haynes,  L.  R.  10  C.  P. 

The  fact  of  Ihe  concerns  having  been  601. 

cofit*1x)ok  mines  is  immaterial.    See  '  See   Dart  203,  citing  Oonlton  v. 

also  Powell  t.  Jessopp,  18  C.  B.  336 ;  Ambler,  13  M.  k  W.  403 ;  a  decision 

Walker  r.  Bartlett,  i^.,  845,  859.  upon  a  navigation  Act. 

5  See  Watson  v.  Spratley,  «.  #.  7  7  Jur.  N.  8.  833 ;  reversing  Parker 

3  Watson  V,  Spratley,  u.  $, :  see  also  v.  Hills,  5  i^.,  809. 
Pickering  v,  Appleby,  1  Com.  353. 
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the  saltworks  a  partnership  asset.  In  Burdon  v.  Barkua}  on 
the  other  hand,  it  was  held,  under  all  the  circumstances  of  the 
case,  that  a  seam  of  coal,  which  had,  prior  to  the  formation  of  a 
partnership,  been  leased  to  one  of  the  partners,  did  not  form  part 
of  the  partnei^bip  property,  but  remained  the  separate  property 
of  the  lessee.  However,  the  other  partner,  who,  under  the  im- 
pression that  the  lease  was  a  partnership  asset,  had  concurred  in 
a  large  expenditure  in  the  erection  of  works  for  winning  the 
seam,  was  upon  the  dissolution  held  entitled  to  a  fair  allowance.^ 
Unceruinty.  It  has  been  decided,  that  an  agreement  to  lease  two  seams  of 
coal  known  as  the  two- feet  coal  and  the  three-feet  coal,  "  lying 
under  land  to  be  h^eafter  defiued  in  the  Bank-end  Estate/' 
meant,  *'  lying  under  land  in  the  Bank-end  Estate,  the  bounda- 
ries of  which  were  to  be  thereafter  defined ; "  and  was  not  there- 
fore so  indefinite  as  to  prevent  its  being  enforced.*  However, 
where  an  agreement  was  entered  into  for  a  lease  of  the  ''  iron- 
stone lying  under  the  lands  of  Sir  H.  Trafford,  Bart.,  situate  at 
Patricrofb,"  Patiicroft  not  being  a  place  with  defined  territorial 
limits ;  and  the  lessee  stipulated  for  liberty  to  try  the  mine  for 
a  year  without  any  liability  for  dead  rent,  and  for  liberty  to 
abandon  it  at  the  end  of  that  time ;  and  the  lessee  expended  a 
considerable  sum  in  trying  the  mine  in  exercise  of  his  liberty ; 
it  was  held  (1),  that  the  agreement  was  too  uncertain  to  entitle 
the  lessee  to  enforce  it ;  and  (2)  that  he  was  not  entitled  to  any 
damages  for  his  outlay.^  And  where  an  agreement  was  entered 
into  to  lease  the  minerals  under  certain  land  to  the  west  of  a 
fault  supposed  to  run  through  the  land  in  the  direction  of  a  line 
drawn  on  a  plan  referred  to  in  the  agreement ;  and  the  quantity 
of  land  was  described  as  "  supposed  to  be  83  acres  or  thereabouts ;" 
and  a  similar  agreement  was  entered  into  to  lease  the  minerals  to 
the  east  to  a  second  lessee, ''  supposed  to  be  98  acres  or  there- 
abouts ;"  and  each  agreement  provided  for  the  payment  of  a  dead 
rent ;  and  the  fault  was  afterwards  found  to  run,  so  as  to  leave 
on  the  west  eight  acres  only;  it  was  held,  that  the  second 
agreement  could  not  have  been  enforced  by  the  second  lessee. 


»  3  Giff.  412  ;  4  De  G.  F.  &  J.  42.  140.- 

2  See  Set.  1200.  \  Lancaster  r.  Dc  Trafford,  31  L.  J. 

3  See  Haywood  r.  Cope,  26   Beav.      Ch.  564. 
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It  was  considered  (1),  that  the  case  was  not  one  of  mere  falsa 
demoneiratio,  but  that  the  intention  was  to  demise  the  minerals 
bounded  bv  the  fault,  if  fault  there  were  in  the  direction  marked 
on  the  plan.  It  was  also  considered  (2)  that  the  agi*eement  could 
not»  having  regard  to  the  provisions  as  to  dead  rent,  be  con- 
sidered a  chance  agreement  as  to  the  amount  of  minerals  to  be 
comprised  in  the  lease ;  and  that,  although  the  words  "  or  there- 
abouts "  might  possibly  have  covered  a  trifling  deviation  in  the 
line  of  the  fault,  they  could  not  cover  a  deviation  to  the  extent 
in  question.^  And  where  an  agreement  was  entered  into  for 
the  sale  of  land ;  with  clauses,  that  in  the  event  of  there  being 
any  coals  or  ironstone  thereunder,  a  royalty  of  Qd.  per  ton 
should  be  paid  thereon,  and  that  any  mines  required  to  be  left 
by  a  certain  railway  company  should  be  paid  for,  as  if  gotten, 
out  of  the  money  to  be  received  for  them  from  the  company  ;  it 
was  held,  that  it  was  too  uncertain  to  be  enforceable.'  And,  of 
course^  an  agreement  to  lease  "coals,  &c.,"  can  seldom  be 
capable  of  enforcement.' 


Sect.  2.— TITLE— NON-EXISTENCE  OF  MINE  OR  QUARRY. 

(a)  Abstract  of  Title. 

A  purchaser  of  a  mine  or  quariy  ;  or  of  any  share  or  interest  Abstract  of 
therein,  which  is,  or  includes,  a  share  or  interest  in  the  land 
itaelf ;  is  entitled  to  a  regular  abstract  of  title.^  A  purchaser  of 
a  share  in  a  mining  concern,  which  does  not  include  any  interest 
in  the  land  itself,  is  not  entitled  to  an  abstract ;  but  only  to 
sach  evidence  of  the  constitution  of  the  concern,  and  of  the 
nature  of  the  title  under  which  the  land  is  worked,  as  will  show, 
that  the  subject-matter  of  the  purchase  is  what  it  professes  to 
be,  and  that  the  proposed  form  of  transfer  will  give  him  a  valid 
title  to  the  share.^ 

1  DttTis  V,  Shepherd,  1  Ch.  410,  415  "  search    for    and    work    mines    or 

St  seq.  minerals,  &c.,"  has  been  held  not  to 

s  WflUamson  v.  Wootton,  3  Dr.  210.  render  the  agreement   yoid  for  nn- 

<  See  Price  v.  Griffith,  1  De  G.  M.  &  certainty  :    see  Parker  v.  Taswell,  2 

G.  80.    A  reserration  in  an  agreement  De  G.  &  J.  559. 

for  a  lease  of  "  all  customary  rights  *  Curling  v.  Flight,  2  Ph.  613,  617. 

and  resenrations,'*  such  as  liberty  to  *  Ih, 
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03)  Covtract  decdvag  with  Land  generally. 
If  mines  or  ^  contract  to  Sell  land  will  generally,  as  has  been  already  seen,^ 

quames  ex-       ^  o  .^ »  . 

hausted,  or  includc,  not  merely  the  surface,  but  the  mines,  quarries,  and 
right  to  work,  minerals  beneath  it  If,  therefore,  the  mines  or  quarries  have 
enfwxJe^d***  been  exhausted  or  partly  exhausted  by  working ;  or  their  owner- 
purchaser  can   ship  is  in  a  third  party ;  or  there  is  a  right  in  a  third  party  to  enter 

enforce  with  .  . 

compensation,  and  work  them ;  the  vendor  cannot  in  general  enforce  the  contract ; 
and,  on  the  other  hand,  the  purchaser  can  in  general  enforce  it  with 
compensation.^  And  in  the  case  of  a  third  party  having  the  owner- 
ship, or  the  right  to  work,  the  position  of  the  purchaser  is  not 
affected,  however  long  the  third  party  may  have  refrained  from 
exercising,  and  however  little  he  may  show  his  intention  to 
exercise,  his  rights.'  Nor  in  the  case  of  a  third  party  having  the 
ownership,  is  the  position  of  the  purchaser  affected,  although  the 
third  party  may  be  disentitled  to  work  without  the  surface 
owner's  consent^  Nor  is  it  affected,  however  difficult  it  may  be 
to  estimate  the  compensation,  if,  with  the  assistance  of  experts,  a 
probable  estimate  is  possible.^  Nor  is  it  affected  by  the  fact, 
that  no  proof  has  been  given  of  the  actual  existence  of  the 
mines  or  quarries,  if  no  proof  has  been  given  of  their  non- 

Exceptions,      existence.^    But  it  will  be  affected  by  proof  of  their  actual  non- 


1  Ante,  p.  182. 

9  Seaman  v,  Vawdrey,  16  Ves.  390  ; 
Barton  v,  Downes,  Fl.  Sl  K.  605  ; 
Martin  v.  Cotter,  3  J.  &  L.  496  ;  Hay. 
ford  V.  Griddle,  22  Bear.  480 ;  Bams- 
den  V.  Hnrst,  27  L.  J.  Ch.  482  ;  Pretty 
V.  Solly,  26  Beav.  606 ;  Bunbury's 
Sfitate,  1  Ir.  Rep.  £q.  458  ;  Mawson  v. 
Fletcher,  6  Ch.  91,  94  ;  Upperton  v. 
Nickolson,  10  Eq.  228,  230  ;  6  Ch. 
436.  In  the  last  case  land  sold  as  free- 
hold had  been  enfranchised  under  the 
Enfranchisement  Acts  :  see,  as  to  this, 
ante,  p.  150. 

3  Seaman  v.  Vawdrey,  u,  i.  ;  where 
there  had  been  no  exercise  for  106  years. 
See  also  Ramsden  v.  Hurst,  u,  i.  An 
Anonymous  case  is  referred  to  by  Lord 
St.  Leonards  (Vend.  &  Pur.  last  edit., 
p.  393),  in  which  a  purchaser  of  an 
estate,  with  some  valuable  mines, 
which  were    under    a  common,  was 


eompelled  to  complete,  on  the  ground, 
that  obstruction  by  the  commonera 
was  highly  improbable.  But  the  au- 
thority of  the  case  is  doubted  by  Mr. 
Dart  (1105,  1106)  ;  and  it  is  obviously 
inconsistent  with  Seaman  v.  Vawdrey^ 
«.  jr.,and  the  other  cases  cited  in  the  pre> 
ceding  note.  Sec  however  Lyddal  v. 
Weston,  2  Atk.  19.  See  further,  as  to 
the  doctrine  of  non-user  as  applied  to 
mines,  poxt,  Chap.  XXII.,  Sect.  1,  b. 

*  See  the  Sc.  decision  of  Whyte  v. 
Lee,  6  Sess.  Cas.  (4th  Ser.)  699. 

*  Ramsden  v.  Hurst,  u,  t. ,  per  Kinders- 
ley,  V.  C.  See  however  Bunbury'a 
Estate,  H.  s. 

*  Bartoii  v.  Downes,«.f. ;  Martin,  v. 
Cotter,  I*,  f, ;  Ramsden  v.  Hurst,  i*.  *., 
notwithstanding  Lyddal  v.  Weston, 
u,  «.  It  is  hardly  possible  (except  by 
shewing  that  they  have  been  worked 
out)  to  prove  the    nou-cxistcncc    of 


SECT.  2.] 


OF  MINE  OR  QUARRY. 
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existence,  or  of  the  cesser  of  the.  right  to  work  thein  *  And, 
although  a  vendor,  who  purports  to  include  mines  or  quarries  in 
his  contract,  without  having  any  title  to  them,  cannot  avail 
himself  of  a  subsequent  verbal  communication  of  his  want  of 
title;  so  as  to  force  the  contract  on  the  purchaser:'  the  pur- 
chaser cannot,  on  the  other  hand,  if,  with  knowledge  of  the 
fact,  and  without  objecting,  he  has  gone  into  possession,  subse- 
quently insist  upon  being  compensated.^  And,  if  the  subject- 
matter  of  a  contract  is  copyholds;  or  if  a  vendor  agrees  to 
enfranchise  copyholds,  and  to  sell  them  as  freeholds ;  it  is  not 
necessary  to  explain,  in  the  one  case,  that  the  right  of  property 
in  the  mines  and  quarries  is,  in  general,  in  the  lord  ;^  or,  in  the 
other,  that  the  transaction  must  take  place  with  reference  to 
statutes,^  which  cannot  affect  the  lord's  right  without  his 
consent  :^  such  matters  being  notorious.  And,  upon  a  sale  of 
lands  within  the  districts,  in  which  the  various  local  customs 
prevail,^  it  does  not  seem  to  be  necessary  to  refer  to  the  existence 
of  the  mining  rights  under  such  customs  :^  such  matters  being 
also  notorious.  And  a  purchaser  of  land  containing  mines  or 
quarries,  which  have  been  exhausted  or  partly  exhausted  by 
working,  cannot  decline  the  contract,  if  he  has  known  of  the 
working  :*  or  even  if,  without  actual  knowledge  of  the  extent  of 
the  working,  he  has  known,  that  some  working  has  taken  place ; 
the  maxim  of  "  caveat  emptor''  in  such  a  case  applying.^^  And 
where  a  third  person  is  in  possession  of  and  working  mines  or 
quarries,  knowledge  of  the  title  under  which  such  possession  is 
held  will  be  imputed  to  a  purchaser  of  the  land  containing  such 
mines  or  quarries.^^  And  such  possession,  to  be  effectual,  need 
not  be  continually  visible,  or  without  cessation  actively  asserted.^' 
And,  in  doubtful  cases,  the  position  of  a  purchaser  of  land  con- 


**  minerals  ;"  having  regard  to  the  ex- 
tetudve  meaning  which  that  word  has 
at  the  present  day :  see  Gowan  v. 
Christie,  L.  R.  2  Sc.  &  D.  277  :  see 
amir,  p.  12. 

1  Ljddal  V.  Weston,  2  Atk.  19; 
Seaman  v.  Yawdrej,  16  Vee.  390; 
Martin  v.  Cotter,  3  J.  &  L.  496. 

3  Smithflon  v.  Powell,  20  L.  T.  105. 

»  Jb. 

*  Hayford  r.  Criddle,  22  Beav.  480  : 


see  ante,  p.  34.    It  is  sometimes  in 
the  copyholder  :  see  antej  p.  34  n.  * 

*  See  ante,  p.  150. 

•  Kerr  v,  Pawson,  25  Beav.  394, 408. 

7  See;;M^Chap8.XVUL,XX.,XXI. 
«  See  Dart,  118. 

»  Colby  V.  Gadsden,  34  Beav.  416, 421. 
»•>  lb,  421,  422. 

"  Holmes  ».  Powell,  8  De  G.  M.  &  O. 
672. 
12  lb,  581. 
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taining  mines  may  be  affected  by  the  circumstance,  that  the  value 
of  the  minerals  was  an  inconsiderable  ingredient  in  the  price.^ 
Stipuktions  in      Where  a  contract  for  a  lease  of  smelting  works  contained  no 

contf&cts* 

words  showing  an  intention  to  exclude  the  underlying  mines, 
and  stipulated,  that  the  lessee  should  covenant  to  keep  in  repair, 
and  that  the  lessor  should  covenant  for  quiet  enjoyment ;  and 
the  title  to  the  mines  was  in  a  third  party ;  and  the  lessee  went 
into  possession,  and  the  third  party  worked;  and  the  lessee 
alleged  and  the  lessor  denied,  that  the  workings  had  injured 
the  demised  premises ;  it  was  held,  that  the  lessee  was  entitled 
to  have  an  unqualified  covenant  for  quiet  enjoyment  inserted  in 
the  lease.^  Where  the  conditions  of  sale,  under  which  land  was 
sold,  provided,  that  if  "  any  objection  or  requisition  be  delivered 
and  persisted  in,  the  vendor  shall  be  at  liberty  to  rescind  ;"  and 
that  if  "  any  error  or  mistake  shall  appear  to  have  been  made  in 
the  description  of  the  property  or  of  the  vendor's  interest  therein, 
such  en'or  or  mistake  shall  not  vacate  the  sale,"  but  should  be 
the  subject  of  compensation ;  and  the  purchaser  objected,  that 
the  minerals  under  the  land  were  in  a  third  party;  and  the 
vendor  asserted,  that  he  had  a  good  title  thereto  ;  it  was  held,  that 
the  vendor  was  justified  in  rescinding,  and  that  the  purchaser 
was  not  entitled  to  specific  peiformance  with  compensation.' 


(>)  Contract  dealing  with  Mine  or  Qua^^*y  specifically. 

Enforcement  Wliere  a  Contract  is  entered  into  to  purchase  or  take  a  lease 
becanae  mining  of  a  particular  vein  of  coal ;  and  the  vendor  or  lessor  does  not 
P"*P^y  warrant  the  existence  of  the  vein;  but  the  intention  of  the 

parties  is,  in  substance,  that  the  purchaser  or  lessee  shall  take 
his  chance  of  finding  it ;  and  the  vein  proves  to  be  a  nonentity  ; 
the  vendor  or  lessor  is  not  disentitled  to  enforce  the  contract. 
And,  in  the  case  of  a  lease,  it  is  immaterial,  that,  a  dead  rent 
may  have  been  made  payable.*  The  enforcement  of  contracts 
relating  to  mines  will  never  be  refused  merely  on  account  of 
the  speculative  character  of  such  property.^ 

»  Colby  V.  Gadsden,  34  Beav.  416,  6  Ch.  91. 

421.  *  Jefferys  v.  Fairs,  4  Ch.  D.  448. 

2  Onions  v.  Cohen,  2H.  &  M.  354.  *  Haywood  v.  Cope,  25  Beav.    140, 

3  Mawson  v.  Fletcher,  10  Eq.  212  ;  152  ;  Jefferj's  r.  Fairs,  w.  *. 
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Sect.  8.— POSSESSION  AND  PAYMENT. 

A  purchaser  or  lessee  is  eotitled,  pri/md  facie,  to  the  subject-  Purchaaer  or 
matter  of  the  contract  as  from  the  date  of  the  contract.     The  ^  gnbjcct- 
consequent  liability  of  a  vendor  or  lessor,  who,  subsequently  to™^^"^" 
the  contract,  works  and  removes  minerals  out  of  the  land  in  tract. 
question,  has  been  already  considered.^ 

In  the  case  of  a  sale  by  the  Court,  the  sale  itself,  and  not  its  Sale  by  Court. 
confirmation  by  the  Court,  transfers  the  property ;  the  confirma- 
tion relating  back  to  the  day  of  the  sale.*  If,  therefore,  between 
the  day  of  sale  and  the  confirmation  a  mine  diminishes  in  value, 
"  from  some  accidental  cause  injurious  to  the  working,  from  some 
rival  coal  mine,  or  a  destructive  inundation,"'  the  loss  falls  on  the 
purchaser.^  It  follows,  that  the  purchaser  is  entitled  to  insist  on 
some  arrangement  being  made  as  to  the  intermediate  manage- 
ment ;  and  an  arrangement  under  which  he  is  allowed  to  work  and 
manage  under  the  superintendence  of  the  vendor  will  usually  be 
proper.*  In  the  case  of  a  sale  by  the  Court,  where  no  provision 
is  made  as  to  the  time  of  taking  possession,  the  purchaser  will 
be  entitled  to  possession,  or  to  receipt  of  the  rents  and  profits, 
from  the  commencement  of  the  month  or  week,  in  which  he 
pays  his  purchase-money,  according  to  the  usual  course  of  taking 
the  account  of  the  profits  in  question :  mineral  property  being  a 
species  of  trade,  and  the  profits  accruing  daily.* 

The  mere  taking  possession  of  a  leasehold  interest  in  a  mine  Taking  pos- 
is  not  an  acceptance  of  the  title.     It  is  necessary,  that  there  J^°^°^^**" 
should  be  an  immediate  possession,  as  the  term  is  running  outJ  title. 


1  See  ante^  p.  86. 

<  See  Fry,  398,  399;  where  the  law 
on  this  eabject  is  said  to  be  now 
settled. 

*  WiUiams  v.  Attenboroagh,  T.  k,  B. 
76,  per  Lord  Eldon. 

*  lb. ;  Fiy,  398, 399. 

*  See  Williams  v.  Attenboroagh, «.  $, 

*  Wren  v.  Kirton,  8  Ves.  502  ;  Wil- 
Uams  r.  Attenhorough,  u,  «.,  .70,  73, 
74.  See  also  awte^  p.  57  n.  ^  and 
other  cases  there  cited.    The  rules, 


which,  before  30  &  31  Vict.  c.  48, 
regulated  the  practice  of  opening 
biddings  upon  a  sale  by  the  Court  of 
a  landed  estate,  did  not  apply*  where 
a  colliery  was  the  subject  of  a  sale: 
having  regard  to  the  fluctuations  in 
value  to  which  colliery  properties  are 
liable  :  see  Wren  v.  Kirton,  «.  ». ;  Wil- 
liams V,  Attenhorough,  u,  *. 

7  Haywood  u.  Cope,  26  Beav.  140, 
153. 
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Motion  to  pay 
purchase- 
money  into 
Court. 

Interim  "pre- 
servation " 
under  Jud. 
rules. 


Capacity  to 
sell  and  pay- 
ment of  price. 


And  where  a  contract  for  the  purchase  of  a  share  in  a  mining 
partnei*ship  stipulated,  that  a  good  title  should  be  made  by  a 
specified  day,  and  it  appeared  to  have  been  the  intention,  that 
the  purchaser  should  immediately,  and  before  that  day,  have 
possession,  he  was  held  not  to  have  waived  objections  to  the 
title  by  taking  possession  and  acting  as  a  partner.^ 

It  has  been  already  seen,  that  where  the  purchaser  of  a  mine 
or  quarry  is,  before  conveyance,  allowed  into  possession,  and  com- 
mences to  work,  he  may  be  ordered  on  motion  to  pay  his 
purchase-money  into  C!ourt.^  In  an  action  for  specific  per- 
formance of  an  agreement  to  accept  a  coUieiy  lease,  where  the 
lessee  had  been  allowed  into,  and  had  long  retained,  posses- 
sion ;  and  had  worked  the  coal ;  and  then  threatened  to  cease 
pumping;  a  motion  for  an  injunction  to  restrain  him  from 
ceasing  to  pump  was  held  to  be  a  proper  motion  for  the 
"preservation"  of  the  property  under  O.  52,  r.  3  of  the  Jud. 
Orders  and  Rules.^ 

Where  a  contract  is  entered  into  to  buy  and  sell  a  mine  or 
quarry,  there  must  be  a  capacity  to  sell  before  there  can  be  a 
claim  for  payment  of  the  price.  And  where  a  vendor  agreed  to 
sell,  and  a  purchaser  agreed  to  purchase,  a  share  in  a  mining 
sett ;  and  it  was  further  agreed  to  form  a  company,  and  that, 
as  soon  as  the  company  was  registered,  the  price  should  be 
paid ;  it  was  held,  that,  the  vendor  being  unable  to  make  a 
title,  the  purchaser  was  not  bound  to  pay  the  price.* 


Fraud  or  con« 
cealment  a 
liar  to  en- 
forcement. 


Sect.   4.— FRAUD  a:ND  INEQUALITY— DELAY '-ENFORCEMENT. 

(o)  Fraud  and  Ineqtudity — Enforcevient. 

Fraud,  or  misrepresentation,  or  even  concealment,  will  fre- 
quently be  a  bar  to  the  enforcement  of  a  contract  to  purchase 


»  Stevens  r.  Guppy,  3  Russ.  171. 
He  may  be  made  liable  as  a  partner 
for  the  time  he  acts  as  such  :  see 
Jefferys  v.  Smith,  3  Russ.  158. 

2  Antey  p.  86. 

a  Strelley  v.  Pearson,  15  Ch.  D.  113. 
The  motion  had  been  ordered  to  stand 
till  the  trial,  and  before  it  could  be 
heard  the  colliery  was  drowned.    The 


defendant  was  ordered  to  pay  the 
costs  of  the  action,  and  the  costs  of 
the  motion  were  made  costs  in  the 
action. 

*  Marsden  «.  Moore,  4  H.  &  N. 
600. 

*  As  to  fraud  or  delay,  where  re- 
scission or  compensation  is  sought,  see 
infra.  Sect.  6. 
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or  take  a  lease  of  a  mine  or  qoarrv.^  And  where  the  owners  of 
a  ooUiery  had  entered  into  an  agreement  with  an  adjoining  land- 
owner  for  the  purclmse  of  his  estate ;  without  disclosing  the  fact, 
of  which  he  was  ignorant,  that  they  had  gotten  a  considerable 
quantity  of  coal  fix>m  under  it ;  it  was  held,  that  the  purchasers 
could  not  enforce  the  contract.  And  it  was  considered  imma- 
terial that  the  sale  was  not  shown  to  be  at  an  under-value.^  For 
the  purchasers  were  bound  to  give  the  vendor  the  opportunity  of 
taking  whatever  proceedings  on  account  of  their  trespass  he 
should  think  proper.  And  he  would  have  been  entitled  in  such 
proceedings  to  obtain  a  much  lai'ger  sum  as  compensation  for 
the  wrongful  severance  than  the  value  of  the  coal  while  un- 
gotten.'  However,  where  a  mine  owner  had  worked  mines,  and  Unleas  other 
then  abandoned  them,  because  the  working  was  unprofitable  ;  ^^  °°  ™"" 
and  twenty  years  subsequently  entered  into  negotiations  to 
lease  them ;  and  the  lessee  during  these  negotiations  made  a 
personal  inspection  of  them,  and  formed  an  independent  estimate 
of  their  value ;  and  an  agreement  for  a  lease  was  then  entered 
into ;  and  the  mines  turned  out  worthless ;  the  lessor  was,  having 
regard  to  the  speculative  character  of  mining  property,  held 
entitled  to  enforce  the  agi-eement.  And  it  was  considered  im- 
material that  he  had  suppressed  the  facts  of  the  former  working 
and  the  abandonment;  and  that  the  lessee  professed  to  be 
ignorant  of  mining  matters.^  And  fraud  may  be  condoned.  And  Or  condones. 
it  has  been  held  to  be  condoned  by  a  purchaser,  who,  with  know- 
ledge of  the  fact,  offered  to  perform  his  part  of  the  contract,  and 
required  the  vendor  to  do  the  same  within  a  limited  time. 

Knowledge  by  a  purchaser,  not  in  a  fiduciary  relation  to  his  Fmnd  by  pur- 
vendor,  (such  as,  for  this  purpose,  probably  exists  between  the  **'*^" 
tenant  for  life  and  the  trustees  of  a  settled  estate  ^),  of  the 
existence  of  a  mine  under  the  land  of  the  vendor,  who  is 
Ignorant  of  its  existence;  and  concealment  of  the  knowledge;  do 
not  of  themselves  constitute  a  fraud.    For  there  is  no  legal 

>  See  Haywood  r.  Cope,  25  Bear.  *  Haywood  v.  Cope,  «.  *. 

140,   148;  Higgins  ».  Samels,  2  J.  &  »  Macbryde    v,  Weekes,   22  Beav. 

H.  460.  63.3. 

2  FothergiU  v.  Phillips,  6  Ch.  770.  •  See  Dicconson  v.  Talbot,  6  Ch.  32, 

»  Ih.  780 :  see  pott.  Chap.  XXTI.,  37,  38. 
Sect.  2,  <r. 
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obligation  on  such  a  purchaser  to  disclose  his  knowledge.^  And 
the  law  is  the  same  where  the  value  of  a  mine,  and  not  its 
existence,  is  in  question.^  But  of  course  any  contrivance  on  the 
part  of  the  purchaser,  or  even  a  word  or  a  gesture  from  him,  may 
give  his  conduct  another  complexion.'  And  if  the  vendor  had  no 
means  of  access  to  the  mine,  and  the  purchaser  improperly  ob- 
tained access  thereto,  and  acquired  his  knowledge  by  means  of 
such  improper  access,  his  concealment  would  constitute  a  fi.'aud.^ 
If  a  contract  stipulates  for  the  insertion  of  "  all  usual  cove- 
nants," its  omission  to  stipulate  for  the  insertion  of  a  covenant  to 
pay  a  dead  rent  does  not  make  it  objectionable  for  inequalitj.^ 


Delaj  a  bar  to 
enforcement. 


(fi)  Delay — Enf(yi*cement, 

Having  regard  to  the  fluctuating  character  of  mining  pro- 
perty, it  is  incumbent  upon  a  person,  who  intends  to  enforce  a 
contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease  or  a  re- 
newal of  a  lease  of,  a  mine  or  quarry,  to  be  prompt  in  asserting 
his  title.  Such  delays  as  five  years  and  nine  months,^  or  three 
years  and  five  months,^  or  two  years  and  six  months,^  or  even 
eleven  months,'  after  the  parties  had  been  at  arms'  length,  have 
long  been  considered  fatal  to  relief.  And,  it  has,  in  such  cases, 
been  considered  immaterial,  that  the  party  asserting  the  title 
has  by  an  occupation  of  the  surface  been  in  constructive  pos- 
session of  the  mine  or  quarry  in  question  ;^^  or  has  even  gone 
into  actual  possession  of  the  mine'or  quarry  in  question  and  com- 
menced working  it,  if,  before  the  parties  were  at  arms'  length, 
such  possession  was  abandoned.^^  Recently,  however,  delays 
of  even  shorter  periods,  such  as  five  months  and  four  days,^* 


»  Fox  V.  Mackreth,  2  B.  C.  C.  420 ; 
Turner  v.  Harvey,  Jac.  178. 

»  Fothergill  v.  Phillips,  6  Ch.  779. 

»  Walters  i;.  Morgan,  3  De  Q.  F.  k  J. 
718,  724. 

*  Fothergill  v.  Phillips, «.  #.,  779, 780. 

*  Walters  v.  Morgan, «.  #.,  723.  See 
ib,  generally  as  to  inequality. 

*  Sharp  V.  Wright,  28  Bear.  150. 
See  also  Alloway  v.  Braine,  26  ib.  575. 

7  Eads  V.  Williams,  4  De  G.  M.  &  G. 
674,  691. 


•  Walker  v.  Jefferys,  1  Ha.  341. 

•  Pollard  V.  Clayton,  1  K.  &  J.  462  : 
see  also  Parker  v.  Frith,  1  8.  &  S. 
199  n.;  Colby  v.  Gadsden,  34  BeaT. 
418  ;  &  cf.  Allen  v,  Hilton,  14  Yes.  5S. 

"  Walker  v.  Jeflferys,  n,  #.,  349. 

"  Eads  V.  Williams,  u,  #. 

"  Huxham  v.  Llewellyn,  21  W.  K. 
570.  It  is  not  a  sufficient  explanation 
of  a  delay  to  say  that  the  defendant's 
solicitor  was  suffering  from  mental 
alienation  :  t^.  766. 
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or  even  three  months  and  thirteen  days,^  after  the  parties  had 
been  at  arms'  length,  have  been  held  to  be  fatal  to  relief.    How- 
ever, where  the  draft  of  a  lease  of  a  mine  was  submitted  to  the 
lessee  in  May,  1855 ;  and  the  lessee  went  into  possession,  and 
worked  until  July,  1855;  and  afterwards  from  time  to  time 
tried  the  ndine  until  October,  1856;  and  then  abandoned  it;  and 
in    January,   1857,    proposed,   that   the    contract    should    be 
rescinded,  but  did  not  actually  repudiate  it;  the  lessor  was 
held  not  to  have  lost  his  right  to  enforcement  by  not  taking 
proceedings  until  the  26th  of  March,  1857.'    And  where  an 
agreement  to  purchase  land  containing  a  mine  was  entered  into 
in  October,  and  the  purchaser  was  let  into  possession  at  Christ- 
mas, 1860;  and  the  purchaser  remained  in  possession,  but  did 
not  pay  his  purchase-money  ;  and  in  March,  1862,  the  vendor 
proposed  that  the  agreement  should  be  cancelled ;  and  in  May, 
1862,  the  purchaser  refused  to  consent  thereto;   the   vendor 
was  held  not  to  have  lost  his  right  to  enforcement  by  not  taking 
proceedings  until  December,  1862.' 

And  although  time  may  not  have  been  originally  named,  it  Time  '<  of  the 
is,  in  contracts  for  mining  leases,  of  the  essence  of  the  contract ;  mining  oolT- 
and  the  lessee  may,  therefore,  always  fix  a  reasonable  time  for  ^'^*^' 
completion,  and,  on  default  by  the  lessor,  may  rescind  the  con- 
tract*^    And  where  more  than  two  months  had  elapsed  from 
the  date  of  the  contract,  and  the  lessee  then  fixed  a  month  for 
the  completion,  it  was  held  to  be  a  reasonable  time ;  although 
there  were  matters  essential  for  the  completion,  which  did  not 
depend  on  the  lessor,  but  on  third  parties.^ 


Sbct.  5. —specific  PERFORMANCE  AND  DAMAGES. 

(o)  Mine  or  Quai*iy. 
Assuming  that  a  contract  to  sell  or  purchase,  or  to  grant  or  Spedfie  per- 

m  »  »  mm,  ,      f omuuioe  roaj 

take   a   lease  of,    a  mme  or  quarry  is  not  obnoxious  to  the  be  had. 


I  Glasbrook  v.  RichArdBon,  23  W.  R.  *  Macbryde  v,  Weekes,   22    Bear. 

3K  ^^3 :  see  Green  v,  Sevin,  13  Ch.  D. 

*  Hajwood  V.  Cope,  25  Beav.  140.  594. 

s  Colby  r.  Gadaden,  34  ib.  416.  *  Macbryde  v,  Weekes,  «.  #. 
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Statute  of  Frauds,^  and  is  free  from  ambiguity  or  uncertainty  ;* 
and  that  no  question  either  of  want  of  title,'  of  fraud  or  in- 
equality,* or  of  delay,^  arises,  the  contract  is,  in  general,  capable 
of  being  specifically  enforced  ;  and  the  party  injured  by  its  breach 
is  not  necessarily  confined  to  his  remedy  in  damages.*   However, 
where  one  of  two  tenants  in  common  of  a  collieiy  entered  into 
a  contract  for  a  lease  of  the  whole  ;  but  was  not  guilty  of  any 
improper  conduct  or  misrepresentation  ;  and  did  not  hold  himself 
out  as  capable  of  contracting  for  the  whole ;  it  was  held,  that  the 
contract  could  not  be  enforced  as  to  his  moiety  onlyJ 
Covenants  to         Under  an  agreement  for  a  lease  of  mineral  property  upon 
where  contract  royalties,  with  stipulations  as  to  the  mode  of  working,  the  lessor 
■iient.  jg  entitled  to  have  a  covenant  inserted  enabling  him  and  his 

agents,  at  Reasonable  times  and  giving  reasonable  notice,  to 
enter  the  mines  for  the  purpose  of  seeing  the  mode  of  working, 
and  inspecting  and  measuring  the  quantity  got.®  And  where, 
under  a  contract  for  the  sale  and  purchase  of  mineral  property, 
the  price  is  not  made  payable  at  once,  but  is  made  payable  by 
instalments  depending  on  the  extent  of  the  workings,  the 
vendor  has  a  similar  right  for  the  purpose  of  inspecting  and 
measuring  the  quantity  got*  Under  an  agreement  for  a  lease, 
to  contain  '*  all  usual  and  customary  mining  clauses,"  the  lessor 
is  entitled  to  have  a  proviso  inserted  for  re-entry  on  breach  of 
covenant  to  pay  rent  or  royalty.^®  And  he  is  apparently  entitled 
to  have  provisions  inserted  prescribing  proper  modes  and  a 
proper  time  of  working,  and  protecting  the  mine  against  the 
influx  of  water.^^  But  he  is  not  entitled  to  have  a  proviso 
inserted  for  re-entry  on  breach  of  any  covenant  or  provision 


>  Ante,  pp.  183,  184,  185. 

2  Ante,  pp.  185,  186,  187. 

3  Ante,  pp.  188, 189. 

*  Ante,  pp.  192,  193,  194. 

*  Ante,  pp.  194,  196. 

*  The  principle  was  laid  down  in  so 
old  a  case  as  Buckinghamshire  v.  Ward, 
cited  in  3  Atk.  385. 

7  Price  V.  Griffith,  1  De  G.  M,  k  G. 
80.  For  a  case  where  an  agreement  to 
grant  a  mining  lease  was  attempted 
to  be  sliown  ;  workings  having  taken 
place    with    the    knowledge    of    the 


owners ;  and  royalties  having  been 
tendered,  although  not  accepted ;  see 
Trotter  v.  Maclean,  13  Ch.  D.  574, 
583,  584. 

«  Blakesley  v.  Whieldon,  1  Ha.  176, 
181,  182.  Cf.  Lewis  v.  Marah,  8  Ha. 
97,  99. 

•  Blakesley  v,  Whieldon,  «.  *.,  176  : 
see  the  form  of  the  decree  at  p.  183. 

^»  Hodgkinson  «.  Crowe,  10  Ch.  622. 

"  Walters  v.  Morgan,  3  De  G.  F.  &  J. 
722  ;  Hodgkinson  v.  Crowe.  19  Kq. 
594. 
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other  than  for  payment  of  rent  or  royalty.^  Nor  is  he  entitled 
to  have  a  clause  inserted  of  forfeiture  on  bankruptcy  or  in- 
solvency; or  a  covenant  inserted  against  assignment;  not- 
withstanding that  such  clause  or  covenant  may  be  usual  in 
the  district  in  question.'  In  a  lease  of  a  colliery  in  Derbyshire 
a  provision,  that,  when  the  mines  demised  are  incapable  of 
being  worked  to  a  profit,  the  lessee  shall  be  entitled  to  deter- 
mine, is  not  "usual"*  Nor  is  it  a  provision,  which,  in  the 
absence  of  stipulation  or  custom,  ought  to  be  inserted  in  any 
mining  lease.^ 


(8)  Easevienta} 
Specific  performance  may,  in  general,  be  bad  of  a  contract  to  Si>ccific  per- 

Axii  c  '    '  1.TT  *£t    formance  may 

grant  or  take  a  lease  of  a  mining  easement.  However,  specinc  ^  y^^^  ' 
performauce  was  refused  of  a  contract  to  take  a  lease  of  a  way- 
leave,  and  the  plaintiff  was  left  to  his  remedy  in  damages ;  the  de- 
fendant having  desired  to  acquire  the  wayleave  for  the  purposes 
of  a  colliery  which  he  intended  to  take,  and  having  subsequently 
found  it  impossible  to  obtain  a  lease  of  the  colliery.^  And 
specific  performance  was  refused  of  a  contract  to  take  a  renewed 
lease  of  a  wayleave;  the  contract  having  been  entered  into  not 
by  the  plaii.ti^f  who  was  competent  to  perform  it,  but  by  his 
predecessor  in  title  who  was  incompetent;  and  the  plaintiff 
having  declined  to  allow  a  clause  to  be  inserted  empowering  the 


1  HodgkiDson  v.  Crowe,  10  Ch. 
622. 

3  lb.  19  £q.  591.  The  district  in 
qncstion  was  North  Btaffordshire. 

»  Strelley  v.  Pearson,  15  Ch.  D. 
113. 

«  Ih.  Cf.  Kicketta  r.  Bell,  1  Dr.  k 
Sm.  335.  As  to  Scotch  law,  see 
Gowan  v.  Christie,  L.  R.  2  Sc.  & 
D.  273.  In  a  Scotch  contract,  pro- 
Tirling^  for  the  insertion  of  all  "  clauses 
oflOAl  and  customary,"  the  tenant  was 
held  entitled  to  have  a  clause  in- 
serted, empowering  him  to  remove 
buildings,  &c,  at  the  end  of  the  lease, 
if  not  taken  to  by  the  landlord 
at    a   Taluation :   Wilson  v.   Douglas, 


7  Sess.  Cas.  (3rd  Ser.),  112.  When 
the  Court  directs  a  reference  to 
Chambers  to  settle  the  terms  of  a 
lease,  it  will,  when  convenient,  at  the 
same  time,  make  a  declaration  as  to 
the  insertion  of  a  particular  clause 
with  regard  to  which  an  issue  has 
been  raised  in  the  pleadings :  Strelley 
V,  Pearson, «.  ». 

'  Liberties,  which  should  be  sti- 
pulated for,  where  the  ownership  or 
possession  of  mines  or  quarries,  and 
the  overlying  surface,  is  severed,  will 
be  more  conveniently  stated  pott, 
Chap.  X.,  c. ;  Chap.  XI.,  Sect.  3,  a, 

•  Anon.  V,  White,  3  Swanst.  108  (n). 
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lessees  to  determine  upon  notice,  although  a  similar  clause  was 
contained  in  the  existing  lease,  and  was  usual,  if  not  universal, 
in  the  neighbourhood.^  A  covenant  by  the  owner  of  land,  that 
he  and  his  successors  in  title  will  always  use  a  neighbouring 
railway  for  the  carriage  of  minerals,  does  not  run  with  the 
land.' 


specific  per- 
formance may 
not  be  had. 


(y)  Minei^als. 

Specific  performance  cannot,  it  seems,  be,  under  any  circum- 
stances, obtained  of  a  contract  for  the  sale  or  purchase  of 
minerals ;  as  opposed  to  a  contract  for  the  sale  or  purchase  of 
the  mine  or  quarry  which  contains  them.'  Such  a  contract 
stands  upon  the  same  footing  as  a  contract  for  the  sale  of 
ordinary  chattels.  And  the  mere  circumstance,  that  the 
minerals  in  question  ai*e  to  be  supplied,  and  paid  for,  by  instal- 
ments ;*  or  that  they  are  of  a  particular  description  ;*  or  that 
they  are  to  be  dug  out  of  a  mine  in  a  particular  locality  ;^  cannot, 
it  seems,  make  the  breach  of  the  contract  incapable  of  esti- 
mation by  damages.  A  fortiori,  if  the  contract  directly  or  indi- 
rectly involves  the  working  of  the  mine  or  quarry,  it  cannot  be 
specifically  enforced.^  If  the  law  were  otherwise,  the  Court 
would  be  subjected  to  incessant  applications  as  to  the  working ; 
and  would,  in  effect,  have  thrown  upon  it  the  duty  of  managing 
and  superintending  the  working:  and  this  duty  it  invariably 
declines.^  And  an  injunction  will  not  be  granted  to  restrain 
the  breach  of  a  contract,  of  which  specific  performance  would  be 
refused.*    A  covenant  by  the  owner  of  land,  that  he  and  his  sue- 


1  Ricketts  v.  Bell,  I  Dr.  k  Sm.  335. 

3  See  Eeppell  v.  Bailey,  2  M.  &  K. 
534,  535.  For  a  case  where  a  mine- 
owner  attempted  to  found  upon  a 
mere  statement  of  a  fact  a  contract 
to  grant  a  wayleave,  see  Dicconson 
V.  Talbot,  6  Ch.  32. 

»  Pollaid  V.  Clayton,  1  K.  &  J.  4C2  ; 
Fothergill  v.  Rowland,  17  Eq.  132. 

*  lb.,  notwithstanding  Taylor  v. 
Neville.  3  Atk.  384. 

*  Pollard  r.  ClaTton,  u.f.    See.  how- 


ever, Fothergill  v.  Bowland,  «.  #.,  139. 

«  Pollard  V.  Clayton,  v.  g.  See,  how- 
ever, Fothergill  v.  Rowland,  «.  «. 

7  Pollard  V,  Clayton,  n.  k.  See  also 
Booth  V,  Pollard,  4  Y.  &  C.  Eq.  Eaich. 
61 ;  and  cf.  Flint  v.  Brandon,  8  Ves.  159. 

*  Pollard  V.  Clayton, «.  $, ;  Wheatley 
V.  Westminster  Brymbo  Coal  Co.,  9  £q« 
551,  552. 

•  Pollard  r.  Clayton,  fr.«. ;  Fothergill 
V.  Rowland,  w.  #.  132. 
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cessors  in  title  will  always  buy  minerals  at  a  neighbouring  mine 
or  quarry,  does  not  run  witb  the  land.^ 


Skct.   6.— fraud— mistake— DELAYS— rescission    AND 

COMPENSATION. 

(o)  Fravd — Mistake — Delay — Rescission. 

Fraud  or  misrepresentation  may  entitle  the  injured  party  to  Fraud  mkj 

have  a  contract  to  sell  or  purchase,  or  to  grant  or  take  a  lease  ^^^y  to"^"*^* 

of,  a  mine  or  quarry,  set  aside.'     And  where  three  persons  were  "**ciua. 

working  a  colliery  in  partnership  ;  and  the  share  of  one  was  put 

up  for  sale  by  auction  by  the  sheriff  under  an  execution ;  and  the 

two  others  concealed  the  actual  condition  of,  and  refused  to  allow 

third   parties  any  opportunity  of  examining,  the  colliery,  and 

thereby  discouraged  bidders ;  and  then  themselves  became  the 

purchasers;  it  was  held^  that  the  purchase   could  not  stand.^ 

But  a  purchaser  of  mining  property,  who  alleges,  that  its  pros-  UnleM  he  i» 

pects  bad  been  exaggerated  by  the  vendor,  will  not  be  entitled 

to  any  remedy,  if  he  has  had  as  full  an  opportunity  as  the 

vendor  of  ascertaining  the  real  prospects.*    And  if  a  purchaser, 

choosing  to  judge  for  himself,  does  not  avail  himself  of  the 

knowledge  or  the  means  of  knowledge  open  to  him  or  his  agents, 

he  cannot  be  heard  to  say  he  was  deceived ;  the  doctrine  of 

caveat  emptor  applying,  and  knowledge  of  his  agents  being  as 

binding  as  his  own  knowledge.^    Indeed,  having  regard  to  the 

speculative  character  of  mining  property,  general  statements  as 

to  the  prospects  and  capabilities  of  a  mine  are  entitled  to  less 

weight  in  support  of  a  charge  of  fraud   than  similar  state- 


>  Keppell  V.  Bailey,  2  My.  &.  K.  53^, 
535,  536. 

'  As  to  f  raad  or  delay  as  a  bar  to 
enforcement,  see  antr.  pp.  192  et  teq. 

3  See  Phosphate  Sewage  Co.  v.  Hart- 
moot,  5  Ch.  D.  394  ;  Krlanger  v.  New 
Sombrero  Co.,  3  App.  Cas.  1218,  1260; 
and  cases  there  cited. 

*  Perens  r.  Johnson,  3  8m.  k  G. 
419  :  see  the  decree,  p.  427. 

*  Jenniog*  r.  Brought  on.  17  Bear. 


234  ;  5  De  G.  M.  k  G.  126.  Cf.  Hay- 
wood V.  Cope,  25  Beav.  140 ;  Higgins 
V.  Samels,  2  J.  ic  H.  460 ;  Aberaman 
Ironworks  r.  Wickens,  4  Ch.  101. 

«  Attwood  V.  Small,  6  CI.  &  F.  232. 
See  this  case  generally  as  to  fraud.  It 
reversed  a  decree  of  the  Exch.  See 
the  subsequent  proceedings  in  the 
latter  Court,  nom.  Small  r.  Attwood, 
3  Y.  &  C.  Exch.  Eq.  105,  601. 
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Or  delays. 


Receiver  and 
manager. 


Mutual  mis- 
take. 


ments  might  receive  in  the  case  of  other  kinds  of  property.^ 
And  unless  the  injured  party  is  prompt  in  asserting  his 
rights,  he  will  lose  them.  Having  regard  to  its  uncertain  and 
speculative  character,  the  defence  of  laches  applies  -with  pecu- 
liar force  to  an  action  seeking  to  set  aside  a  sale  or  lease  of 
mineral  property.'  In  a  suit  to  set  aside,  for  fraud,  a  contract 
to  purchase  a  leasehold  colliery,  imder  which  the  purchasers 
had  gone  into  possession  and  commenced  working,  a  receiver 
and  manager  was  appointed  until  the  hearing :  the  purchasers 
alleging  that  the  colliery  was  being  worked  at  a  loss ;  and  that 
it  was  necessary  to  keep  it  working,  both  to  prevent  forfeiture 
to  the  landlord,  and  to  prevent  its  being  drowned  out;  and 
offering  to  supply  the  means  of  working  it.' 

A  conti*act  to  sell  or  purchase,  or  to  grant  or  take  a  lease 
of,  a  mine  or  quarry  may  also  be  set  aside  as  founded  on  mutual 
mistake.  And  a  serious  misconception  as  to  quantity  is  probably 
sufficient  to  justify  the  interposition  of  the  Court.*  The  mere 
existence  of  unknown  faults  is  not,  however,  a  ground  for  avoid- 
ing the  purchase  of  a  mine.  Mines  are  notoriously  liable  to 
faults ;  and  the  doctrine  of  caveat  emptor  may  therefore  with 
especial  propriety  be  in  such  a  case  invoked  for  the  benefit  of 
the  vendor.^ 


(/3)  Fravd — Compensation. 


Compensation       It  may  sometimes  be  inequitable  to  rescind  a  contract,  not- 

ciflrion.*^  "*"   withstanding  that  the  vendor  may  have  made  misrepresentations 

as  to  value.     The  purchaser  may,   for  instance,  have  been 


1  See  Jennings  v.  Broughton,  17 
Bear.  234,  239,  241. 

3  Jennings  v.  Broughton,  6  De  6. 
M.  k  G.  126, 139  ;  Ernest  v.  Vivian,  33 
L.  J.  Ch.  613  ;  Featherstonhaugh  v. 
Lee  Moor  Co.,  1  Eq.  318,  335.  See 
also  Erlanger  v.  New  Sombrero  Co.,  3 
App.  Cas.  1231,  1240, 1247, 1254, 1257, 
1281.  Nine  months  were  there  held 
by  the  majority  of  the  Lords  (Lord 
Cairns  doubting)  an  insufficient  time 
to  bar  the  right.  It  was  in  the  same 
case  said   by   Lords   Blackburn  and 


Gordon  (pp.  1282,  1285),  that  a  com- 
pany  is  in  a  more  favourable  position 
as  regards  the  defence  of  laches  than 
an  individual. 

s  Gibbs  V,  David,  20  Eq.  373. 

<  See  Davis  v.  Shepherd  (the  facts 
of  which  are  stated,  ante^  p.  186), 
1  Ch.  419.  As  to  mistakes  in  the 
grants  of  gales  in  the  Hundred  of  St. 
Briavels,  see  A.-G.  v.  Jackson,  5  Ha. 
355,  366,  et  seq, 

*  See  Bidgway  v,  Sncyd,  Kay,  635, 
636. 
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allowed  into  possession,  and  have  expended  large  sums  in 
workings.  In  such  a  case  the  purchaser  will  be  entitled  to 
compensation.^  Where  the  value  of  stores  consumed  in  a 
colliery  had  been  understated,  involving  a  proportionate  excess 
in  the  statement  of  income,  it  was  held^  that  the  measure  of 
compensation,  to  which  the  purchaser  was  entitled,  was  an 
amount  bearing  the  same  proportion  to  the  whole  purchase- 
money,  which  the  excess  bore  to  the  income  stated,  with  an 
addition  to  such  amount  by  way  of  interest  at  £5  per  cent.  It 
was  not  considered  possible  to  lay  down  a  different  principle  in 
the  case  of  colliery  properties  from  that  which  would  apply  in 
the  case  of  ordinary  properties.' 

1  PoweU  V.  EUiott,  10  Ch.  424.  see  Set.  1314, 1315. 

*  lb.    Far  the  form  of  the  decree, 
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everything 
beneath. 
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SALES,   PURCHASES,  ENFRANCHISEMENTS,  PARTITIONS, 
EXCHANGES,   INCLOSURES,  AND   INCUMBRANCES. 

a.  Generally, 

Of  course,  since  the  Act  8  &  9  Vict.  c.  106,  s.  2,  open^  mines 
or  quarries,  which  are  a  corporeal  hereditament,  lie  in  grant.* 
And  whether  unopened^  mines  or  quarries  are  to  be  regarded  as 
an  incorporeal  or  a  corporeal  hereditament,'  they  also,  since  the 
Act,  even  as  the  separate  subject-matter  of  a  sale,  lie  in  grant.* 

A  conveyance  of  land  is,  primd  facie,  a  conveyance  of  the 
entire  soluvi  from  the  surface  down  to  the  centre.*  However, 
where  lands  are  purchased  under  the  provisions  of  the  Rail.  CI. 
Cons.  Act,  1845,*  or  the  Wat.  CL  Act,^  the  company  in  question 


'  Ab  to  open  and  new  mines  or  quar- 
ries, see  ante,  pp.  22  et  seq, 

'  Livery  of  seisin  was  formerly 
essential  to  their  conveyance.  "  By  a 
grant  of  mines  of  lead,  kc,  the  land 
itself  will  pass,  if  livery  of  seisin  be 
made  thereof ;  but  otherwise  it  seems 
not,  and  then  the  grantee  hath  by  the 
grant  a  power  to  dig  only  granted  to 
him."    Shcp.  Touch.  Prest.  96. 

>  Upon  the  passage  cited  in  n.  ', 
Mr.  Preston  remarks  :  "  In  regard  to 
mines  not  open  at  the  date  of  the 
grant,  this  distinction  (a  distinction 
founded  on  principle),  though  no  deci- 
sion is  found  on  the  point,  may  be 
taken.  The  -grantee  has  an  incorpo- 
real and  not  a  corporeal  hereditament ; 
an  interest  which  would  pass  by  grant 
without  livery  of  seisin."  And  Burt. 
Comp.  has  remarks  to  the  same  effect : 
361.     Apparently,  however,  unopened 


mines  or  quarries  are,  or  are  capable 
of  being,  a  corporeal  hereditament : 
see  Wilkinson  v.  Proud,  11  M.  It  W^ 
35,  36  ;  Low  Moor  Co.  v.  Stanley  Coal 
Co'.  34  L.  T.  N.  8.  186  (Mellish,  L.  J. 
doubting).  Either  it  was  possible  to 
overcome  the  physical  difficulty  of 
livery  by  catting  a  communication 
from  the  surface,  or  a  symbolical  de- 
livery on  the  suif  ace  was  perhaps  suffi- 
cient :  see  Wilkinson  v.  Proud, «.  #.  Cf . 
Keyse  v.  Powell,  2  E.  &  B.  140,  142  ; 
Carlyon  v.  Levering,  1  H.  &  N.  799. 

*  Amphlett,  B.,  in  Low  Moor  Co.  w. 
Stanley  Coal  Co.  (33  L.  T.  N.  S.  445), 
appears  to  have  doubted  this. 

»  Harris  v.  Ryding,  6  M.  &  W.  72, 
74  ;  Williams  v,  Bagnall,  15  W.  R. 
275 ;  Spoor  v.  Green,  L,  R.  9  Exch. 
107. 

•  8  &  9  Vict.  c.  20.  s.  77. 

7  10  &  11  Vict.  c.  17,  ss.  12,  IR. 
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are  not  entitled  to  the  mines  or  minerals  under  the  lands,  (at 
all  events,  where  they  are  not  expressly  named  in  their  notice 
to  take  ^),  unless  they  are  expressly  named  in  their  conveyance.^ 
And  it  need  hardly  be  said  that,  where  the  mines  and  minerals 
are  not  expressly  named  in  their  notice  to  take,  the  company  in 
question  are  not  entitled  to  have  them  expressly  named  in  their 
conveyance.'  The  provisions  of  the  Acts  apply  equally  to 
minerals  worked  by  surface  as  to  those  worked  by  underground 
workings.^  It  has  been  already  seen,  that  no  compulsory 
enfranchisement  can  affect  the  rights  of  any  lord  in  mines, 
minerals,  or  quarries  unless  with  his  express  consent  in  writing.^ 
Whenever  such  consent  is  obtained,  it  should  be  testified  by 
expressly  naming  the  mines  in  and  conveying  them  by  the  deed 
of  enfranchisement.  It  has  also  been  seen,  that  no  mines  or 
minerals  belonging  to  lands,  which  may  be  sold  by  an  ecclesias- 
tical  corporation  for  the  purpose  of  redeeming  land  tax,  shall 
pass  by  the  conveyance  of  such  lands,  either  by  express  or 
general  words.*    Independently  of  the  Conv.  Act,  1881,  mines.  Cony,  of 

,        .  ,       .-  ,    -  .„  manor  includes 

quames,  and  minerals,  if  unsevered  from  a  manor,  will  pass  mines  or 
under  a  mere  conveyance  of  the  manor  as  such.  But  they  will  ^""^^ 
not  do  so  if  they  have  once  been  severed  from  the  manor.  For, 
•once  severed,  they  could  not  be  reunited ;  as  they  might  be  to 
the  surface.^  And  it  is  possible  that  an  enfranchisement  of 
copyholds  by  a  conveyance  excepting  the  minerals  would  operate 
as  a  severance.®  They  will,  however,  do  so  under  the  usual 
g^eneral  words  of  the  conveyance.  And  the  minerals  in  a  waste 
will  pass  under  the  general  words,  although  their  existence  was 
neither  known  to  nor  suspected  by  either  of  the  parties  to  the 
conveyance.^  A  conveyance  of  a  manor  as  such  made  aft^r  the 
commencement  of  the  Conv.  Act,  1881,  includes,  primd  facie, 
all  mines,  minerals,  and  quarries  appertaining  thereto,  actually 
or  by  reputation.^® 

«  Sec  Bnington  v.  Met.  Ry.  Co.  19  *  Ante,  p.  160. 

Ch.  D.  563.  •  Ante,  p.  146. 

a  lb,  574.  7  See  Wolst.  k  T.  Conv.  Acts,  22. 

*  Met.  By.  Co.  and  Cotton's  Trustees,  >  lb, 

43  L.  T.  103  ;  Enington  v.  Met.  By.  '  See  A.  G.  r.  Ewelme  Hosp.   17 

Co.  «.  $.  560.  Beav.  366,  386. 

«  See  Mid.  By.  Co.  r.  Hannchwoo  I,  ^  See  44  k  45  Vict.  c.  41,  s.  6. 
Itc.  Co..  20  Ch.  D.  552  ;  ante.  p.  9. 
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Preciotions  to 
be  taken  in 
framing  in- 
struments. 


Every  instrument  dealing  with  mining  property  as  a  separate 
subject-matter  should  deal  with  it  by  the  description  of  "  mines 
and  veins,"  and  not  by  the  description  of  "  mines "  only,  or 
"  veins "  only ;  having  regard  to  the  proper  meanings  of  those 
words.^  Every  Crown  grant  of  mineral  property  should  deal 
with  it  by  the  description  of  "mines  royal  as  well  as  base;" 
having  regard  to  the  meaning  of  mines  in  a  Crown  grant^  It 
has  been  already  seen,  that  the  word  "  mine  ;'*  and  probably  the 
words  "vein,"  "seam,"  and  "quarry;"  are  wide  enough  to  include, 
jyrimd  fade,  the  chamber  in  which  the  minerals  are  inclosed.* 
In  framing  instruments  dealing  with  mining  property  regard 
should  be  had  to  these  facts.  And  regard  should  also  be  had  to 
the  meaning  of  the  word  "  mineral ; "  *  and  to  the  various 
meanings  of  the  words  "surface,"  "subsoil,"  "land,"  "close," 
"tenement,"  " hereditament,"  and  " soil." ^ 


Care  neces- 
sary in 
expressing 
intention 
to  include 
mines  or 
quarries. 

Illustrations 
of  difficulties 
which  may 
otherwise 
ensue — 
generally. 


6.  Parcels. 
(a)  Intention  to  include  Mines  oi'  Quan'ies. 

Where  it  is  intended  that  mines  or  quarries  should  be  dealt 
with,  care  should,  of  course,  be  taken  to  express  the  intention 
with  clearness. 

No  doubt,  where  an  Inclosure  Act  saves  to  the  lord  of  a  manor 
all  seignories,  rights,  &c. ;  and  provides  that  he  may  enjoy  the 
same,  and  all  rents,  services,  &c.,  courts,  &c.,  and  all  mines 
and  minerals,  and  all  powers  of  getting  the  same,  and  all  other 
rights,  in  as  full,  ample,  and  beneficial  a  manner  as  he  could 
have  enjoyed  the  same,  in  case  the  Act  had  not  been  passed  ; 
the  mines  and  minerals  and  incidental  rights  will  belong  to  the 
lord,  although  he  previously  enjoyed  them  in  a  capacity  other 
than  seignorial.'  And,  under  the  power  given  to  the  Land 
Commissioners  of  making,  as  the  condition  of  an  inclosure,  any 


1  AntCf  p.  2. 
'  AfUej  pp.  40,  41. 
»  Ante,  pp.  9, 10, 11. 
^  Ante,  pp.  II  et  seq. 

*  Ante,  pp.  19  tf<  eeq» 

•  Ewart  V.  Graham,  7  H.  L.  C.  331, 
343  ;  affirming  Graham  v.  Ewart,  1  H. 


L  N.  550  ;  and  questioning,  if  not 
overruling,  Greathead  v.  Morley^  3  M. 
&  G.  139.  As  to  the  linuted  meaning, 
which,  for  other  purposes,  such  a  pro- 
vision wiU  have,  see  Bell  r.  Love,  10 
Q,  B.  D.  547,  566  et  seq. 


CHAP.  X.]      EXCHANGES,   INCLOSURES,   AND  INCUMBRANCES.  205 

special  agreement  concerning  the  lands  to  be  inclosed,^  their 
intention  to  sever  mines,  &c.,  from  the  soil  is  sufficiently  mani- 
fested by  such  a  clause  as  this : — That  one  sixteenth  part  in 
Talue  of  the  lands  be  allotted  to  the  lords  of  the  manor  in  lieu 
of  their  right  and  interest  in  the  soil  of  the  lands  exclusively  of 
their  right  and  interest  in  the  mines,  minerals,  stone,  and  other 
substrata  under  the  lands.'  Where,  however,  an  Act  for  inclos- 
ing wastes  of  a  manor  provided,  that  a  certain  portion  should  be 
made  to  the  lord  in  lieu  of  his  right  and  interest  in  the  soil, 
and  that  the  residue  should  be  allotted  to  the  several  tenants  in 
fee,  dischai^ed  from  all  customaiy  tenures;  and  the  Act  con- 
tained a  saving  clause,  reserving  to  the  lord  all  seignories  incident 
to  the  manor,  and  all  rents,  fines,  services,  &c.,  and  all  other 
royalties  whatsoever ;  and  at  the  date  of  the  Act  there  was  a 
subsisting  lease  of  the  mines  under  the  allotments ;  it  was  held, 
that  the  lord  was  not,  under  the  Act,  entitled  to  those  minea^ 
Under  the  express  terms  of  an  Inclosure  Act,  the  lord  of  a 
manor  may  be  deprived  of  the  ownership  of  the  soil  of  the 
waste,  while  his  right  to  the  mines  and  minerals  therein  may  be 
saved  to  him.* 

In  MicklethvHiit  v.  Winter,^  an  Inclosure  Act  for  inclosing  Micklethwait 
the  waste  lands  of  a  manor  enacted,  that  certain  allotments  ^'  ^^^^^* 
should  be  made  to  the  lord  for  the  damage  he  would  sustain  by 
being  obliged  to  make  compensation  for  digging  for  any  coals  or 
minerals  ;  and  that,  if  the  lord  should  enter  on  any  of  the  lands 
for  the  purpose  of  digging  any  coals  or  other  minerals,  he  should 
make  compensation  for  damage  done  ;  but  it  did  not  expressly 
reserve  the  mines  or  minerals  to  the  lord.  The  lord  was, 
before  the  Act,  entitled  to  the  soil  and  freehold  of  the  com- 
mon, and  to  the  coals  and  minerals  thereunder.  It  was  held, 
that,  under  the  Act,  he  was  entitled  to  the  mines  and  minerals. 
In  Denison  v.  Holliday^^  the  owner  of  land,  which  contained  coal,  ]>eni8on  v. 

HoUiday. 

»  AiUe,  p.  164.  Beay.  606  ;  Wakefield  v.  Buccleuch, 

*  MnagraTe  v.  Forster,  L.  R.  6  Q.  B.  4  Eq.  613  ;   Bnccleuch  v,  Wakefield, 

590.  L.  R.  4  H.  L.  377  ;  cited  ante,  pp.  2l', 

»  Townley  v.  Gibflon,  2  i,  R.  701.  22. 

See  also  Micklethwaite  v.  Winter,  6  *  See  Robinson  r.  Wray,  L.  R.  1  C. 

Ex.  653  ;  Brown  v.  Cbadwick,  7  Jr.  C.  P.  490. 

L.  Rep.  108  ;  Listowel  r.  Gibbings,  9  »  6  Exch.  644. 

t».  223.    And   cf.  Pretty  v,  Solly,  26  •  3  H.  &  N.  670. 
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Antrim  v. 
Gray. 


Benfieldflide 
Board  v. 
Conaett  Co. 


mortgaged  both  land  and  coal.    She  subsequently  devised  the  coal 
mines  to  her  children,  and  her  lands  (except  the  mines)  to  trustees, 
upon  trust  to  sell ;  and,  subsequently  to  her  will,  she  demised  parts 
of  the  coal  to  two  of  the  trustees.     By  a  deed  of  conveyance  by 
the  trustees  of  her  will  and  the  trustees  and  executors  of  the 
mortgagee  to  a  purchaser ;  after  reciting,  that  the  purchaser  had 
agreed  to  purchase  the  lands,  save  and  except  the  beds  of  coal, 
and  that  the  lessees  were  entitled  to  all  the  coal ;  it  was  wit- 
nessed, that  the  trustees  and  executors  of  the  mortgagee  con- 
veyed all  the  land,  together  with  all  houses,  &c.,  and  quarries, 
(omitting  the  word  "  mines,")  excepting  and  reserving  unto  the 
lessees  during  a  certain  term  (which   was  shorter  than   that 
granted  to  them  by  the  mortgagor)  all  the  mines  and  beds  of 
coal,  to  have  and  to  hold  to  the  purchaser  in  fee.     It  was  held, 
that  the  purchaser  had  acquired  no  interest  in  the  mines  of  coal.^ 
In  AntHm  v.  Oray?  a  grant  of  land  had  been  made  in  1749, 
which  excepted  all  mines  and  minerals.     In  1856,  the   Irish 
Incumbered  Estates  Court  purported  to  convey  the  same  land 
"  subject  to  the  covenants,  clauses,  and  agreements,  on  the  part 
of  the  grantee"  under  the  previous  grant.      The  C!ourt  had 
power  to  make  a  title  to  the  whole  aoluvi,  from  the  surface 
down  to  the  centre,  and  to  convey  every  possible  interest  therein. 
It  was  held,  that  the  mines  did  not  pass  to  the  grantee  under 
the  conveyance  of  1856.     Where  an  Inclosure  Act  for  inclosing 
commons,  and  setting  out  public  highways  over  the  land,  re- 
served to  the   lord   of  the   manor  "all  mines,   minerals,  and 
quarries,   of   what  nature  and    kind   soever,  lying  and  being 
within  or  under  the  said  moors  or  commons  intended  to  be 
divided  and  allotted,"  it  was  doubted,  whether  the  mines  under 
the  roads  were  included.* 


>  Affirming  8.  C.  1  H.  &  N.  631. 

«  9  Ir.  Rep.  Bq.  513. 

•  Benfieldside  Local  Board  v.  Con- 
sett  Iron  Co.  3  Exch.  D.  65,  jier 
Cleasby,  B.  It  need  hardly  be  said, 
that  where  a  grant  of  land  contains 
a  proviso,  that  the  grantee  should  not 
dig  or  get  any  coal  upon  the  land  for 
sale,   bat   only   such   aa   should   be 


burned  or  employed  thereon,  the  pro- 
viso cannot  constitute  an  exception 
of  the  coal :  see  Ashton  v.  Stock,  6 
Ch.  D.  725.  For  questions  arising 
under  Scotch  grants,  see  Fleeming  v. 
Howden,,6  Sess.  Cas.  (3rd  ser.)  783  ; 
Harvie  v.  Stewart,  9  ih.  129 ;  Boyd  v. 
Bruce,  11  ib.  243  ;  Baird  v.  Kilsyth,  6 
ib,  (4th.  ser.)  116. 
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(P)  Boundaries. 

And  no  less  care  should  be  taken  to  defiae  with  clearness  Care  necessary 
the  limits  of  the  mines  or  quarries.  For  this  purpose  existing  I^undarTel 
boundaries  either  on  the  surface  or  underground  should  be 
made  use  of  as  far  as  possible  ;  and,  in  so  far  as  they  cannot  be 
used,  there  should  be  a  reference  to  imaginary  lines.  The 
limits  should  also  in  every  case  be  defined  by  reference  to  a 
map  or  plan  ;  and  this  map  or  plan  should  correspond  exactly 
with  the  description  contained  in  the  instrument  to  which  it 
belongs.^     The   Crown,   as  lord  of  the  manor  of  Englefield,  Meaning  of 

*  waste  * 

granted  "  all  those  coal  mines  found,  or  to  be  found,  within  the 
commons, 'waste  grounds,  or  marshes  within  the  said  lordship  of 
Englefield  " ;  with  a  proviso  that  the  grant  should  be  construed 
strictly  against  the  Crown.  It  was  held,  that  coal  which  formed 
part  of  the  manor,  but  lay  under  the  foreshore  of  the  estuary  of 
the  river  Dee  between  high-  and  low-water  marks,  was  included 
in  the  word  "  waste,"  and  therefore  passed.* 

c.  Liberti^  and  Reatrictiona. 

As  will  be  hereafter  seen,^  the  owner  of  a  mine  or  quarry  is  Mine  owner 
entitled,  j:>riw4/aci€,  to  exercise  various  important  liberties  in  ever  poasibre! 
respect  of  the  overlying  surface  or  of  the  surrounding  subsoil,  fi*ip^a*o.^»* 
derivable  from  the  mere  position,  as  adjoining  owners,  of  the  ties, 
owner  of  such  mine  or   quarry  and   the  owner  of  such   sur- 
face or  such   subsoil.     As  will,  however,  also  be  seen,*  there 
are   various    important    liberties,   which    a   mine    or    quarry 
owner  is  not  entitled  to  exercise  in  respect  of  the   overlying 
surface  or  the   surrounding  subsoil,  unless  he   has   expressly 
stipulated  for  the  right   to   do  so.     And  it  is  in  eveiy  case 
desirable,  that  he  should,  if  possible,  be  in  a  position  to  ascertain 
the  whole  of  his  rights  from  the  instrument  under  which  he 

*  See  Brain  v.  Harris,  10  Exch.  908.  ley,  W.  N.  1883, 1.S,  44.  As  to  the  onus, 
^iw#f,  Chap.  XI.,  Sect.  1  (fi),  in  Scotch  law,  in  a  case  of  difficulty, 

•  See  A.  G.  v.  Hanmer,  27  L.  J.  Ch.  see  Hamilton  t;.  Graham,  10  Sc,  Law 
^7.   As  to  production  of  documents  Rep.  61. 

in  cases  aa  to  boundaries,  see  Jenkins  v,         '  See  post^  Chap.  XIV.,  Sect.  3,  a, 
Bufihby.So  ih.  400  ;  Ponsonby  x.  Hart-  *  See  tj.,  i,  c. 
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ties  which  are 
deainble. 


ParticiiUr        claims.     In  most  cases  the  grantee  of  a  mine  or  quarry  upon  an 
^Jl^kf^k  ™'  exception  of  the  rest  of  the  land,  or  the  grantor  who  excepts  a 
mine  or  quarry  from  the  rest  of  the  land,  or  the  person  who 
otherwise  becomes  or  remains  the  owner  of  a  mine  or  quarry 
under  an   instalment  of  sevemnce,   will  find   it   convenient, 
besides  stipulating  for  liberty  of  searching  for,  digging,  getting, 
working,  winning,  and  carrying  away  the  minerals,  to  stipulate 
for  liberty  of  entering  upon  the  surface  ;  of  using  existing,  and 
of  sinking,  driving,  making,  erecting,  setting  up,  and  using,  new, 
pits,  shafts,  adits,  levels,  cuttings,  roads,  tramways,  railways, 
reservoirs,  watercourses,  basins,  drains,  soughs,  airways,  houses, 
buildings,  boilers,  furnaces,  ovens,  pumps,  engines,  and  machi- 
nery ;  and  of  exercising  these   liberties   as   often  as  may  be 
convenient;^  of  discharging  upon  the  surface  the  water  from 
the  mine  ;  of  using  the  surface  for  the  carriage  of  the  minerals, 
with  or  without  the  aid  of  horses,  waggons,  tramways,  or  loco- 
motive engines;  of  laying  the  minerals  and  rubbish  upon  the 
surface  ;  and  of  exercising  all  these  liberties  without  regard  to 
whether  support  be  thereby  withdrawn  from  the  surface,  or  the 
surface  be  thereby  cut  up,  or  permanently  destroyed,  or  seriously 
injured.     And  he  will  often  find  it  convenient  to  stipulate  for 
liberties  of  using,  abstracting,  diverting,  withdrawing  support 
from,  or  fouling  water ;  whether  such  water  be  surface  or  sub- 
terranean, and  whether  it  be  present  naturally  or  artificially. 
Of  coui'se,  however,  he  will  hardly  find  it  possible  to  obtain  such 
liberties  except  upon  the  terms  of  making  compensation  for  all 
damage. 

As  will  be  hereafter  seen,^  if  a  mineral  owner  leaves  pits  or 
shafts  unfenced,  and  horses  or  cattle  belonging  to  the  overlying 
surface  owner  are  thereby  injured,  the  mineral  owner  will,  in 
general,  be,  primd  facie,  liable.  Express  provisions  as  to  the 
fencing  of  pits  and  shafts  should,  however,  in  all  cases  of  sever- 
ance of  ownership  be  inserted.  It  will  sometimes  in  such  cases 
be  proper  to  stipulate  that  the  mineral  owner  shall  fill  up  pits 
and  shafts  when  they  are  no  longer  wanted,  and  shall  restore 
the  surface.    And  provisions  should  in  all  such  cases  be  made 


Fencing  pits. 


>  Sec  Taylor  v.  St.  Ileleos,  6  Ch.  D. 
278,281. 


»  &eepo9t,  Chap.  XIV.,  S       3  f  (/s). 
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for  compensating  the  surface  owner  or  his  tenants  for  damage  Compensation 
done  to  the  crops  by  the  mineral  operations ;  and  for  damage  ^^  ^^ 
or  inconvenience  caused  by  smoke  issuing  from  furnaces,  if  the 
use  of  furnaces  is  necessary  or  probable.^ 

d  Sales — Price. 
Where  the  plaintiff  granted  to  the  defendant  all  the  coals  Jowett  v. 
and  mines  of  coal  under  certain  lands ;  and  the  defendant  n^nklgof 
covenanted  to  pay  to  the  plaintiff  as  the  price  £40  for  every  **^®^''^-" 
statute  acre  of  the  coal,  which  should  be  ''  found  "  under  the 
lands ;  and,  until  the  said  price  should  be  fully  paid,  to  pay  £40 
per  annum  by  half-yearly  pajrments,  whether  the  whole  of  an 
acre  of  the  coal  should  in  any  year  be  "  gotten  "  or  not ;  and 
the  defendant  did  not  enter  into  any  covenant  to  work  or  get 
the  coal ;  it  was  held,  that  the  "  finding  "  of  coal  was  not  a  con- 
dition precedent  to  the  plaintiff's  right  to  recover  the  annual 
sum  of  £40.' 


e.  Incumbrancea — Repayment — Remedies.^ 

It  is  always  proper  in  mortgages  of  mines,  having  regard  to  lU-payment 
the  diminishing  nature  of  the  security,  for  the  mortgagee  to 
stipulate  that  the  principal  money  advanced  shall  be  repayable 
bj  instalments.^ 

In  an  action  for  foreclosure  against  a  mining  company  by  the  lUmediei. 
holders  of  debenture  bonds,  who  have  a  charge  on  all  the  real 
and  personal  estate,  assets,  plant,  machinery,  and  effects  of  the 
company,  an  interim  order  for  the  appointment  of  a  receiver 
and  manager  may  be  obtained.^  A  mortgagor  may,  in  a  proper 


>  For  the  oonstniction  of  providonB 
\  to  user  of  the  Boiface  or  the  sabsoil, 
post.  Chap.  XIV.,  Sect  3,  a.  (/3)  (y). 
See,  as  to  support,  poH^  Chap.  XV. : 
as  to  wajB,  potty  Chap.  XVI. ;  and  as 
to  water,  pott  Chap.  XVII.  For  the 
form  of  a  reservatioB  of  liherties  in  a 
pAitltkm  deed,  see  Wolst.  k  T.'s  Settled 
Land  Act,  pp.  136, 138, 139, 140. 

s  Jowett  V.  Spencer,  1  Exch.  647  ; 
rereniiis  S.  C.  15  M.  k  W.  662. 
»  Found  "  was  said  to  mean-  *'  ascer- 
tained to  lie  and  be." 


*  As  to  the  rights  of  a  mortgagor  and 
mortgagee  to  work,  see  ante,  pp.  82 
et  seq, ;  the  rights  of  the  mortgagee 
of  a  partner,  ante,  p.  118 ;  and  the 
power  of  a  mortgagee  to  sell,  ante,  p. 
136.  And  as  to  the  positions  of  a 
mortgagor  and  a  mortgagee,  where 
minerals  belonging  to  a  third  party 
are  improperly  worked,  see  post, 
Chap.  XXII.,  Sect.  2,  a. 

*  Day.  2,  Part  2,  433  n. 

*  Peek  V,  Trinsmaran  Co.,  2  Ch.  D. 
116 ;  Set.  422.     For  the  form  of  an 

p 
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case,  in  a    foreclosure  action,    be    restrained   from  removing, 
disturbing,  or  injuring  fixtures.^ 


Taylor  v. 
Sb&fto. 


Dennett  v. 
Atherton. 


Spoor  V. 
Green. 


/.  Covenants  for  Title. 

In  Taylor  v.  Shafto^  the  owner  of  land  granted  a  lease  of  the 
mines  thereunder  ;  and  the  lease  contained  provisions  not  merely 
enabling,  but  binding,  the  lessees  so  to  work  as  to  withdraw  sup- 
port from  the  surface.'  The  owner  subsequently  sold  the  surface, 
excepting  the  mines,  with  power  to  work  and  cany  away  the 
minerals ;  and  the  conveyance  contained  the  usual  covenant  for 
the  right  to  grant,  free  from  incumbrances.  Subsequently  to  the 
sale  the  workings  of  the  lessees  caused  the  surCeu^e  to  subside. 
It  was  held,  that  the  covenant  had  been  infringed.  However, 
where  the  owner  of  land  containing  mines  works  out  the  mines ; 
and  subsequently  sells  or  demises  the  land,  giving  the  usual 
covenant  for  quiet  enjoyment ;  and  the  purchaser  or  lessee 
builds  a  house  ;  and,  in  consequence  of  the  workings,  the  house 
subsides  ;  the  covenant  is  nevertheless  not  infringed.  Such  a 
covenant  would  otherwise  imply  a  warranty,  that  the  land  was 
capable  of  being  used  for  any  purpose,  or  for  any  purpose  not 

expressly  excluded.* 

Spoor  V.  Green^  involved  similar  questions.  There  the 
owner  of  land,  underneath  which  were  coal  mines  and  fire 
clay,  granted  a  lease  of  the  seams  of  coal,  with  incidental 
powers  over  the  surface  in  respect  of  those  seams,  and  also  in 
respect  of  an  adjoining  colliery.  The  seams  were  soon  after- 
wards substantially  worked  out  by  the  lessees.  Subsequently, 
but  during  the  subsistence  of  the  lease,  the  owner,  without  fraud 
or  concealment,  sold  the  land  f  and  the  conveyance  contained  the 


order  appointing  a  receiver  and 
manager  on  behalf  of  debenture  hol- 
ders, without  prejudice  to  a  preyious 
order,  see  Huntington  v.  Coal  Abb., 
Set.  421,  422  :  see  also  Lloyd  v.  Lloyd 
Co.  ib.  189. 

»  Sec  Lloyd  v.  Lloyd  Co.,  Set.  189. 
For  the  proportions  in  which  mines 
and  surface  property,  which  belong  to 
different  persons,  but  are  together 
subject  to  a  rent-charge,  should  con- 
tribute  to  the  payment  of  the  charge, 


see  Ley  v.  Ley,  6  Bq.  174. 
>  8  B.  &  8.  228. 

*  See  Shafto  r.  Johnson,  8  B.  &  S. 
252,  n.,  cited  poit.  Chap.  XV.,  Part 
C,  Sect.  2,  e.  (jS),  where  the  lease  in 
question  was  the  same. 

4  See  Dennett  v.  Atherton,  L.  R.  7 
Q.  B.  327. 

*  L.  R.  9  Exch.  99. 

*  There  was  no  exception  of  the  fir^.. 
clay,  which  was,  accordingly,  inclucled 
in  the  sale. 
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usual  covenants  for  title,  quiet  enjoyment,  and  freedom  from 
incumbrances.  There  had  not  been,  subsequently  to  the  sale, 
any  working,  or  any  exercise  of  the  powers  over  the  surface ; 
and  it  did  not  appear,  that  such  powers  were  likely  to  be  exer- 
cised. More  than  20  years  after  the  sale,  but  in  consequence  of 
the  workings,  the  surface  subsided.  It  was  held  (1)  that  the 
subsistence  of  the  lease  in  respect  of  the  unwrought  coal,  and 
the  unexercised  powers,  did  not  constitute  a  breach  of  the 
covenants  ;  and  (2)  that,  if  it  did,  the  breach  was  not  a  continuing 
breach,  but  had  taken  place  once  for  all ;  and  that  the  remedy  wa^, 
therefore,  barred  by  the  Statute  of  Limitations.^  And  the  fact, 
that  the  lessees  had,  subsequently  to  the  sale,  but  within  20 
years  of  action  brought,  entered  the  mines,  and  taken  some  fire- 
clay therefrom,  was  held  (3)  not  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment;  the  fire-clay  having  been  in- 
cluded, not  in  the  lease,  but  in  the  sale,  and  such  taking  having, 
therefore,  been  a  trespass.*  However,  the  fact,  that  the  lessees 
had,  at  the  time  of  entry,  also  taken  some  loose  fragments  of 
coal  from  the  mines,  was  held  (4)  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment.* 

g.  Stamps. 

Conveyances  on  sales  are  subject  to  an  ad  valorem  duty  of 
10s.  per  £100  ;*  and  the  term  conveyance  on  sale  includes  every 
instrument,  and  every  decree  or  order  of  any  Court  or  of  any 
Commissioners,  whereby  any  property  upon  the  sale  thereof  is 
legally  or  equitably  transferred  to  or  vested  in  the  purchaser  or 
any  other  person  on  his  behalf  or  by  his  direction.^ 


>  Per  deasby  and  Bramwell,  BB., 
Kelly,  C.B.,  dissenting. 
«  lb, 

*  Per  Kelly,  C.B.  In  consequence 
of  the  state  of  the  pleadings  the  deci- 
noxi  npon  this  point  was  immaterial. 

*  Stamp  Act,  1S70,  Sched. 

*  S.  70.  These  words  are  wider 
than  those  in  the  Act  65  Gea  3, 
c  184  :  "  conveyance  ....  of  any 
kind  or  description  whatsoerer  npon 
the  sale  of  any  lands,  &c.,  whereby 
the  Iflnds,  kc,,  shall  be  conyeyed  to  or 
rested   in   the  purchaser,   &c."     An 


instrument  subject  to  this  Act 
stated,  that  the  plaintiffs  had  agreed 
to  sell  to  the  defendants  all  the 
two  upper  veins  or  beds  of  coal,  &c., 
at  the  price  of  £77  per  acre,  £100  to 
be  paid  on  the  date  and  the  remainder 
by  equal  quarterly  payments,  with  a 
provision,  in  case  more  coal  should  be 
woiked  than  in  any  year  should  ex- 
ceed £100  at  the  rate  of  £77  per  acre, 
for  the  payment  of  the  excess.  It 
was  held,  that  an  ad  valorem  stamp 
was  not  necessary.  See  Phillips  v. 
Morrison,  12  M.  k  W.  740. 

p  2 


CHAPTER   XL 

LEASES. 
Sect.  l.-.PARCELS.« 

(a)  Intention  to  include  Mines  or  Quarries. 

Care  Deces-  Where  it  is  intended,  that  mines  or  quarries  should  be  in- 

^^ing^n.      chided  in  a  lease,  the  same  care  should  be  taken,  as  in  a  sale,^  to 
tention  to        express  the  intention  with  clearness.     In  Dugdale  v.  Robert" 

include  mines         *^  *'       ^ 

or  qnarriei.  gon^  the  owners  of  a  surface  and  of  underlying  mines  demised 
all  mines,  minerals,  &c.,  in,  upon,  or  under  the  surface ;  and  also 
full  and  free  liberty,  &c.,  to  search  for,  work,  gain,  raise  and  get 
up,  stack  and  carry  along,  use,  sell  and  dispose  of,  the  minerals, 
&c. ;  and  to  open,  dig,  sink,  drive,  win,  work,  and  make  any  pits, 
shafts,  levels,  cuts,  canals,  drains,  watercourses,  roads,  deposits  of 
rubbish,  &c., "  except  in  or  upon  any  demesne  lands  and  pleasure 
grounds  "  coloured  red  upon  a  plan  attached  to  the  lease.  It 
was  held,  that  the  exception  referred  to  the  liberties,  and  not  to 
the  parcels ;  and  that  the  mines  and  minerals  under  the  lands 
coloured  red  were  included  in  and  passed  by  the  demise. 
Where  a  lease  of  fire-clay  included  a  lease  of  coal  seams  ''  work- 
able as  coal  seams,"  it  was  held,  that  the  lease  of  the  coal  was 
not  confined  to  seams  workable  at  a  profit  independently  of  the 
fire-clay  ;  but  that  a  particular  seam,  which  was  workable  at  a 
profit  when  both  the  coal  and  the  fire-clay  were  taken  into 
account,  was  included.* 

1  As  to  the  necessity,  in  framing  one  :  see  Mid.  R.  Co.  v.  Haunch  wood, 

instruments,  of  having  regard  to  the  &c.,  Co.,  20  Ch.  D.  555,  per  Kay,  J.  ; 

meanings  of  mining  expressions,  see  ante^  p.  4. 

ante,  p.  204.    It  has  been  said,  that  in  ^  Ante,  p.  204. 

leases    and   similar    documents    the  ^  3  K.  &  J.  695. 

word  **  mine  "  is  commonly  used  in  a  ^  Carr  r.  Benson,  3  Ch.  524. 
sense  slightly  wider  than  its  primary 
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Mines  or  quarries  may  be  included  in  a  demise,  although  the  May  bo  in- 
lessee  may  be  disentitled  to  work  them.*     And  where  a  lease  though *M8e« 
contained  a  covenant  to  work  mines  and  raise  coal  thereout,  until  disentitled 
the  whole  of  such  mines,  or  as  great  a  quantity  as  by  working 
in  a  diligent  manner  could  be  gotten,  should  be  worked  out, 
"  except  the  ribs  or  pillars  which  must  necessarily  or  which  the 
lessors  might  require  to  be  left,"  it  was  held,  that  the  words  in 
inverted  commas  did  not  prevent  the  lessee  from  having  such  an 
interest  in  the  excepted  ribs  and  pillars  as  could  be  submitted 
for  compensation  to  a  jury  sinnmoned  under  an  Act  giviug  com- 
pulsory purchasing  powers.' 


(fi)  Boundaines, 

And  the  same  care,  as  in  a  sale,'  should  be  used  to  defiae  with  Care  necessary 
clearness  the  limits  of  the  mines  or  quarries.  In  Davis  v.  i^unda^. 
Shepherd,*  the  facts  of  which  have  been  already  stated,^  a  bill 
filed  by  the  second  le&<^e  against  the  first  to  restrain  workings 
to  the  east  of  the  fault  was  dismissed.  It  was  held,*  that,  as 
the  plaintiff  could  not  have  enforced  the  second  agreement 
against  the  lessors,^  he  was  not  in  constructive  possession  of  the 
minerals  in  question ;  so  as  to  entitle  him  to  an  injunction.^ 

Where  the  description  in  the  instrument  is  ambiguous,  and  a  Effect  o£ 
plan  exists,  the  plan  may  sometimes  be  referred  to  for  the  pur-  tweeiTparais 
pose  of  clearing  up  the  ambiguity.     Thus,  in  Lyle  v.  Richards,^  ^^  P^**- 
the  southern  boundary  of  a  mine  was  described  in  a  lease  as  "  a 
straight  line  "  of  about  355  fathoms  from  John  Vincent's  house 
at  the  south-west  extremity  of  the  sett  to  a  bound-stone  at  the 
uorth-west  extremity  of  South  Wheal   Basset   Sett;  and   the 
qaestion  raised  was,  whether  the  line  was  to  be  drawn  from  the 
north-east,  or  the  south-east   corner   of  the  house.      A  plan 
existed,  and  the  line  appeared  thereon  to  be  drawn  from  the 
north-east  corner.     It  was  held,  that  the  plan  might  be  referred 

>  Dugdale  v.  Bobertson,  3  K.  &  J.  ^  Ante,  p.  186. 

695.  •  Reversing  S.  C.  12  L.  T.  X.  S.  638. 

'  Swindell    v.    Birmingham   Canal  7  gee  ante,  p.  186. 

NarigatioD,  9  C.  B.  N.  S.  241.  "  As  to  sach  constructive  posses&ion, 

»  Ante,  p.  207.  sec  ante,  p*  41. 

4  1  Ch.  410.  »  L.  R.  1  H.  L.  222. 
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Admiuibility 
of  eWdence  as 
to  uae  of 
language 
amongst 
miners. 


to  for  the  purpose  of  ascertaining  the  real  boundary.^  Of 
course,  however,  it  is  impossible  to  delineate  on  a  map  or  plan 
with  absolute  accuracy  in  all  minute  particulars  the  limits  of 
mines  or  quarries.  Accordingly,  where  a  variance  exists,  or  is 
said  to  exist,  between  the  limits  as  described  in  the  instrument 
in  question,  and  as  delineated  on  a  map  or  plan,  the  limits  will 
be  ascertained  as  far  as  possible  by  reference  to  the  words  of 
description  in  the  instrument,  and  without  reference  to  the  map 
or  plan.* 

Sometimes  evidence  will  be  admitted  to  show  the  under- 
standing amongst  miners  as  to  the  particular  language  em- 
ployed.' Thus,  in  Clayton  v,  Qregson^  lessees  had  covenanted, 
that  they  would,  by  a  certain  time,  get  all  the  coal  "  not  deeper 
than  or  below  the  level  of"  the  bottom  of  the  A«  mine  under  a 
certain  point  at  the  surface.  It  was  held,  that  evidence  was 
admissible  to  show,  whether,  according  to  the  understanding  of 
miners,  the  expressions  used  referred  to  a  perpendicular  depth 
below  the  surface,  or  to  the  inclination  of  the  strata  and  the 
power  of  drainage  * 


Sect.  2— RENT  AND  ROYALTY. 


a.  Mine  or  Quarry, 


(a)  OeneraUy, 

Desirability  of  The  Icssor  of  a  mine  or  quarry  should  always  stipulate  for  a 
d^d^rent  M^d  combination  in  the  reddendum  of  fixed  or  dead  rent,  and  of 
royalty.  royalty.     He  will,  by  this  means,  ensure  the  receipt,  on  the  one 


1  Per  Lords  Cr^nworth  and  Chelms- 
ford, Lonl  Westbury  dissenting.  The 
plan  was  in  itself  slightly  inaccurate, 
but  this  was  held  by  the  majority  of 
the  Lords  to  be  immaterial. 

»  Taylor  v.  Parry,  1  Scott  N.  R. 
676.  Cf.  Brain  v.  Harris,  10  Exch. 
908 ;  Thomas  v.  Atherton,  10  Ch.  D. 
200,  201. 

»  5  A.  &  E.  302. 

<  It  was  referred  to  an  arbitrator  to 
receiye  evidence,  and  state  a  case ; 


and  he  found,  that,  according  to  the 
understanding  of  minera  throughout 
the  district  in  which  the  mine  was 
situate,  the  expressions  had  reference 
to  the  inclination  of  the  strata  and 
the  power  of  drainage.  It  was  held, 
that  judgment  could  not  be  given  on 
the  footing  of  the  finding  ;  some  of  the 
parties  to  the  lease  having  been  named 
as  residing  outside  the  district ;  and  a 
new  trial  was  ordered.  Cf.  Brain  r. 
Harris,  fr>  8, 
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hand,  of  a  yearly  sum  of  a  specified  amount,  however  unpro- 
ductive the  demised  property  may  prove;  and,  on  the  other 
hand,  of  a  sum  proportionate  to  its  productiveness,  if  it  prove 
productive.  In  some  leases  the  dead  rent  and  the  royalty  are 
made  payable  cumulatively.  Others  provide,  that  a  deduction 
out  of  the  dead  rent  may  be  made  of  the  royalty  actually  paid. 


03)  Dead  Rent. 

Where  a  dead  rent  is  reserved,  it  is  payable,  primd  facie,  Bead  nnt 
although  the  demised  property  be  never  actually  worked :  ^  ^^»  MwdiypAj-*^ 
although  it  prove  not  to  be  worth  the  expense  of  working ;  aWe  under 
whether,  generally,  on  account  of  the  speculative  character  of  stances. 
such  property ;  *   or,  specifically,  on  account  of  accidents,*  or 
even  of  unknown  faults.     Mines  are  notoriously  liable  to  faults  ; 
and  the  doctrine  of  caveat  emptor  may  therefore,  in  the  latter 
case,  be  with  peculiar  propriety  applied  for  the  benefit  of  the 
lessor.*    And  it  is,  primd  facie,  payable,  where  the  demised 
property  is  not  worth  the  expense  of  working,  although  the 
lessee  may  have  been  authorized  to  deduct  the  royalty  out  of 
it ;  *  or  even  to  determine  the  lease   on  the  minerals   being 
worked  out.'    And  the  mere  fact,  that  the  rent  is  not  in  terras 
reserved,  "whether  the  minerals  be   worked   or  not,"   is  im- 
material.^   And  the  lessee  cannot,  of  course,  escape  payment  by 
offering  to  pay  the  royalty  for  all  the  minerals,  or  all  the  re- 
maining minerals.^    The  rent  is  also  payable,  primd  facie,  after 
the  exhaustion  of  the  demised  property,'    And  a  dead  rent  is  Bvea  where 
piajable,  primd  facie,  even  although  the  mine  supposed  to  be  ™*^J  *  ^V^' 

where  mutual 

mistake. 
B  Jones  o,  Beynoldfl,  7  C.  &  P.  335  ;      266,  258  ;  Jervis  v,  Tomkinson,  1  H.  & 

Jegon  V.  ViTian,  L.  R.  1  C.  P.  34  ;  6  N.  208. 

Ch-  757.  »  Ridgway  v.  Sneyd,  w.  s.  636. 

2  Hajwood  V,  Cope,  25  Beav.  140  ;  •  Phillips  v.  Jones,  u.  *.  519. 

Ktrelley  v.  Peaison,  15  Ch,  D.  113,  119.  7  Ridgway  v.  Sneyd,  w.  *.  627. 

Ct.  the  Scotch  law  as  to  an  workability  »  Phillips  v.  Jones,  «.  *.;  Mellers  v. 

to  profit,  as  iUostrated  in  Gowan  v.  Devonshire,  u,  s.  255. 

Christie,  L.  R.  2  Sc.  &  D.  273.  •  R.  v.  Bedworth,  8  East,  387  ;  Bute 

s   Phillips    «.  Jones,  9    Sim.   519;  v.  Thompson,  13  M.  &W.487;  Milne 

Mellers «.  DcTonshire,  16  Beav,  252.  v.  Taylor,  16   L.  T.   172;    Jegon  v. 

*  Bidgway  v.  Sneyd,  Kay,  627,  635.  Vivian,  L.  R.  1  C.  P.  34  ;  Clifford  v. 

See   skl0O  Mellers  v.  Devonshire,  u,  #.  Watts,  5  ib.,  687,  588. 
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<lemised  prove  to  be  a  nonentity,  if  the  baigain  between  the 
parties  is,  in  substance,  that  the  lessee  shall  take  his  chance  of 
finding  the  minerals.  For  in  such  a  case  a  warranty  by  the  lessor, 
that  the  mine  exists,  will  not  be  implied.^  It  has,  however,  been 
said,  that,  if,  in  consequence  of  former  and  unknown  workings, 
the  minerals  supposed  to  have  been  demised  had  all  been  pre- 
viously gotten,  the  payment  could  probably  not  be  exacted  ;  the 
doctrine  of  mutual  mistake  being,  in  such  a  case,  probably  ap- 
Fnad  to  evadt  plicable  for  the  relief  of  the  lessee.'  Where  a  lessee  had  cove- 
nanted to  pay  a  dead  rent  commencing  on  the  first  quarter-day 
after  a  specified  quantity  of  coal  had  been  dug,  he  was  not 
allowed  to  escape  the  payment  by  fraudulently  abstaining  from 
completing  the  digging  of  that  quantity.' 

Where  a  dead  rent  is  not  reserved,  the  lessor  cannot  rely,  as  a 
safe  substitute,  upon  a  covenant  by  the  lessee  to  work  in  a  work- 
manlike manner :  ^  or  even  upon  covenants  to  take  the  usual 
steps  forthwith  to  win  the  minerals  ;  or  to  work  diligently  and 
regularly ;  or  to  get  a  specified  quantity  of  minerals  in  each 
year  of  the  demise.  For,  where  a  lessee  had  covenanted  to  pro- 
ceed forthwith  to  sink  pits  "  as  far  as  could  and  ought  to  be 
accomplished  by  persons  acquainted  with  the  nature  of  collieries^ 
and  as  in  such  cases  was  usual  and  customary ; "  and  he  ascer- 
tained, upon  trial,  that  there  were,  in  fact,  no  coals,  or  none 
worth  the  expense  of  getting ;  it  was  held,  that  he  was  not 


CorenanU  ai 
to  working 
are  anaafe 
•nbatituto. 


1  Jefferys  v.  Fain,  4  Ch.  D.  448  ; 
where,  however,  evidence  was  given 
to  show,  that  the  search  was  insuffi- 
cient. See  also  Jervis  v.  Tomkinson, 
I.E.  k  N.  208.  In  Scotch  law  a  lessee 
is  entitled  to  abandon  a  mining  lease, 
when  the  mine  turns  ont  to  be  a 
nonentity,  or  there  is  a  total  destruc- 
tion or  exhaustion  of  it:  Gowan  v, 
Christie,  L.  B.  2  Sc.  &  D.  273.  The 
Civil  law  doctrine,  npon  which  the 
Scotch  law  is  founded,  was  the  same. 

»  Bidgway    v,    Sneyd,    Kay,    627. 

'  Oreen  v.  Sparrow,  3  Swanst.  408 
n.  For  a  decision,  under  a  Scotch 
lease,  as  to  the  non-liability  to  pay- 
ment until  the  lessor  had  performed 


a  covenant  on  his  part  to  make  a  road, 
see  Outhrie  v.  Sheaies,  1  Seas.  Cas. 
(4th  ser.)  181.  A  covenant  (Scotland) 
to  portion  a  daughter  upon  the  Other's 
death  in  a  sum  equal  to  3  yean*  rental 
of  an  estate  containing  minerals  was 
held  to  mean  an  average  of  the  rental 
for  the  3  yean  preceding  the  death  ; 
a  new  lease  at  a  greatly  increased  rent 
having  been  granted  within  the  3 
yean:  Douglas  v.  Scott,  S  ib.  (3rd 
ser.)  360  ;  following  Wellwood  v.  W., 
11  D.  248;  See  also  Allan's  Trustees 
V.  Hamilton,  6  ib.  (4th  ser.)  610; 
and  ct  Sibright  v.  Straiten  Co.,  6  ib, 
1208. 
*  Jegon  V,  Vivian,  6  Ch.  767,  768. 
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bound  to  siak  the  pits.^  And,  if,  where  a  lessee  has  covenanted 
to  work  fairly  and  regularly,  or  diligently  and  regularly,  faults 
are  found  or  unavoidable  and  insuperable '  accidents  happen, 
whereby  it  is  impossible  to  work  except  at  a  ruinous  expense ; 
although  the  lessee  will  not  be  allowed  to  plead  the  faults  or 
accidents  as  an  absolute  bar  to  all  relief  against  him  on  his 
covenant ; '  the  lessor  will  not,  on  the  other  hand,  be  allowed  to 
enforce  the  covenant,  if  the  lessee  offers  to  pay  the  royalty  on 
all  the  minerals  capable  of  being  worked.^  And,  if,  where  a 
lessee  has  covenanted  to  get  a  specified  quantity  in  each  year,  it 
turns  out  that  there  never  was  in  the  mine  the  qucmtity  speci«> 
fied,  the  covenant  cannot  be  enforced/ 

The  lessee  should,  if  possible,  stipulate  that,  in  computing  Lenee  should 
the  amount  of  rent,  deductions  should  be  made  in  respect  of  a^uctiMw^' 
minerals  which  should  be  found  unworkable  or  unsaleable,  and  in 
respect  of  fietults ;  and  that  deductions  should  also  be  made  in 
the  event  of  the  working  being  prevented  or  suspended  by  fire, 
water,  or  other  insuperable  accident.^ 

The  lessee  should  also,  if  possible,  stipulate  for  the  insertion  And  for 
in  the  lease  of  an  "  average  clause ; "  whereby,  in  the  event  of  his  cku«!f  * 
failing  in  any  year  of  the  demise  to  raise  a  sufficient  quantity  of 
minerals  to  compensate  him  for  the  payment  of  the  dead  rent, 
he  may  be  entitled  to  make  up  the  deficiency  in  any  subsequent 
year,  without  being  obliged  to  pay  royalty  in  respect  thereof. 
Where  it  is  intended  to  insert  an  average  clause,  unless  the 
intention  is  clearly  expressed,  difficulties  may  arise.  Thus,  in 
Bishop  V.  Ooodwi/nH  where  a  royalty  was  made  payable  quarterly, 
it  was  provided,  that^  in  case,  at  the  end  of  the  first  quarter  of 
any  year  the  royalty  should  not  equal  £38  lOs.,  the  lessees 


>  Hanflon  v.  Boothman,  13  East,  22. 
*  An   iflsne  wiU,  if   necesBaiy,  be 

diieeted  to  ascertain,  whether  the 
accident  is  nnaToidable  and  insupera- 
ble :  aee  Walker  v,  JeSerjB,  1  Ha.  852. 

>  Morris  V.  Smith,  3  Dongl.  279. 

«  Sxnith  V,  Morris,  2  B.  C.  C.  311 
(for  the  form  of  the  decree  in  which 
see  p.  314) ;  PhUlips  v.  Jones,  9  Sim. 
519  ;  Walker  v.  Jefferys,  v.  ». ;  Mellers 
V.    DeTonshire,  16  Bear.  258 ;    Ridg- 

J  «.   Sneyd.  Kay,  632,  633,  634,  637. 


If  the  lessor  can  get  eyeiything  he 
has  contracted  for,  he  will  not,  in 
addition,  be  allowed  to  compel  the 
lessee  to  be  at  an  expense  which  will 
benefit  no  one :  Ridgway  v,  Sneyd, 
«.  #.,  635,  prr  Wood,  V.-C. 

»  Clifford  V.  Watts,  L.  R.  5  C.  P. 
677. 

'  See,  as  to  accidents,  Simpson  v. 
Ingleby,  20  W.  R.  587,  993. 

7  14  M.  &  W.  260. 
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should  thereupon  pay  the  deficiency ;  and  that,  in  case,  at  the 
end  of  the  second  quarter,  the  royalties  for  that  and  the  preced- 
ing quarter  should  not  equal  £75,  the  lessees  should  thereupon 
pay  the  deficiency ;  and  so  on  with  respect  to  the  third  and 
fourth  quarters ;  it  being  the  intention  of  the  parties,  that  the 
royalties  should  always  amount  to  '*  £150  per  annum  at  the 
least"  It  was  held,  that,  in  calculating  the  amount  due  at  the 
end  of  each  year,  the  lessees  were  not  entitled  to  set  ofiF  the 
excess  of  royalty  accruing  in  any  quarter  against  a  deficiency 
in  the  previous  quarter ;  but  that  the  lessor  was  entitled,  at  the 
end  of  each  quarter,  to  the  full  sum  of  £38  lOa.^ 


Lessor  shoald 
■tipulate  for 
covenants  as 
to  working ; 
80  as  to  secure 
maximum 
royalty. 


(y)  Royalty} 

Proper  provisions  should  be  inserted  to  secure  the  payment 
of  as  large  a  royalty  as  possible.  The  lessee  should,  for  instance, 
be  required  to  covenant  that  he  shall  continuously  work  ; '  and 
such  covenant  should  be  explicit  in  its  terms.  It  will  not  be 
implied  from  the  mere  fact,  that  the  parties  to  such  a  lease 
could  have  had  no  other  intention  than  that  the  property  should 
be  worked  ;*  or  that  a  royalty  has  been  reserved ;  ^  or  that  the 
lessee  has  covenanted  to  work  in  a  "  proper  and  workmanlike  " 
manner.*  Indeed,  in  a  case,  where  a  rent  and  a  royalty  were 
reserved  ;  and  the  lessee  covenanted  to  work  in  a  "  workman- 
like manner "  all  mines  "  which  then  had  been,  or  thereafter 
during  the  continuance  of  the  demise  should  be,  discovered  or 


»  In  Clayton  v.  Penson,  W.  N.  1878, 
p.  158,  a  difficulty  arose  on  an  average 
clause  through  the  use  of  the  words 
"actually  worked  and  brought  up." 
A  lessee  sometimes  stipulates,  that, 
until  a  specified  time  elapses,  he  shall 
not  be  charged  with  dead  rent :  see 
Lewis  V.  Fothergill,  6  Ch.  103.  A  lessee 
also  frequently  stipulates  for  liberty 
to  surrender  his  lease  in  certain  contin- 
gencies :  see,  as  to  this,  i?|/r<i.  Sect. 

6,  d. 

3  As  to  the  advisability  of  reserving 
a  royalty,  as  well  as  a  dead  rent,  see 
awte^  p.  214. 


»  Jegon  V,  Vivian,  6  Ch.  757.  Cf. 
Walker  v.  Jeffreys,  1  Ha.  341,  361. 

*  Jegon  r.  Vivian,  «.  *. 

*  See  Crang  v.  Adams,  5  B.  P.  C. 
588  ;  Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  9  Eq.  538,  539 ;  Jegon  v. 
Vivian,  u.  *.,  742, 746.  The  two  latter 
cases  must  apparently  be  taken  to  over- 
rule Sharp  V.  Wright,  28  Beav.  160  ; 
where  the  reservation  of  a  royalty,  pay- 
able quarterly,  was  held  to  imply  a 
covenant  to  commence  working  imme- 
diately, and  to  proceed  continuously. 

*  Jegon  V.  Vivian,  u.  t.,  757.  Cf. 
Mellers  v.  Devonshire,  16  Beav.  257. 
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opened  ; "  and  an  action  was  brought  upon  the  covenant ;  an<l 
the  lessee  pleaded,  that,  before  the  demise,  the  mines  had  never 
been  worked,  and  that,  during  the  demise,  he  had  never  in 
fact  worked  them ;  it  was  held,  that  he  had  not  infringed  the 
covenant.^    And  where  a  lessee  covenanted  to  pay  a  dead  rent, 
and  to  continue  to  work  so  long  as  the  mine  was  "  fairly  work- 
able," it  was  held,  that  he  was  not  obliged  to  continue  to  work 
when  he  could  no  longer  work  at  a  profit.^    Acquiescence  by  a  Acquiescence 
lessor  in  the  breach  of  a  covenant  to  work  continuously  may  bfei^'  "* 
not  disentitle  him  to  bring  an  action  for  ejectment.'    But  it 
may  oblige  him,  before  doing  so,  to  give  the  lessee  a  reasonable 
time  for  restoring  the  plant  and  machinery  on  the  mine  to  a 
working  condition.^ 
A  covenant  to  "  win  "  a  mineral   means,  prvmd  facie,  to  Meaning  of 

**  win  " 

reach  it,  and  put  it  in  such  a  condition,  that  it  may  be  continu- 
ously worked  in  the  ordinary  way.^  "  A  coal-field  is  won  when 
full  practicable  available  access  is  given  to  the  coal  hewers."' 
A  covenant  to  "  raise  "  means,  primd  facie,  to  get  or  win ;  Meaning  of 

**  rftise  " 

not  to  bring  to  the  surface.*^  A  covenant  to  work  china  clay  in 
the  most  proper  and  efifectual  manner  with  a  reasonable  number 
of  able-bodied  men  kept  employed  on  the  works  at  all  reason- 
able and  usual  working  times ;  and  so  that  the  china  clay  may 
be  "  raised,  washed,  and  made  merchantable  as  speedily  as 
practicable ; "  has  been  held  to  be  infringed  by  omitting  for 
several  weeks  to  employ  the  men  in  the  raising,  although 
during  the  whole  of  such  time  they  were  employed  in  the 
washing  and  making  merchantable.^ 

The   lessor  should  not,   however,  exclusively   rely  upon  a  Lessor  should 


1  QuAnijigton  v.  Arthar,  10  M.  k 
W.  335. 

s  Jones  V,  Sheara,  7  C.  &  P.  346 ; 
S.  C.  4  A.  &  K  S32.  See,  howerer, 
Cartwright  v.  Forman,  7  B.  &  S. 
247. 

»  Whitehead  v.  Bennett,  9  W.  R. 
626,  where  there  had  been  an  acquies- 
cence for  fifteen  yean. 

*  Whitehead  v,  Bennett,  u.  i.  See 
f  nrther,  aa  to  covenants  to  work,  in/rat 
Sect-  3,  *. 

»  Lewis    V.  FothergiU,  5   Ch.  106. 


111. 

•  Rokeby  v.  Elliot,  13  Ch.  D.  279, 
per  James ,  Baggallay,  and  Thesiger, 
L.JJ. :  see  also  S.  C.  9  ib,  639,  per 
Fry,  J.  See  farther,  on  this  point, 
infra,  pp.  222,  223. 

'  Senhouse  v.  Harris,  5  L.  T.  N.  S. 
635  ;  Kinsman  v,  Jackson,  42  ib,  80. 

*  Kinsman  v.  Jackson,  u,  «.,  80,  558. 
As  to  the  meanings  of  *'  found  "  and 
"gotten,"  see  Jowett  v.  Spencer,  1 
Exch.  647  ;  ante,  p.  209.  In  s.  54 
of  5  &  6  Will.  4,  c.  50  (Highw.), 
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also  BtipaUte 
for  coTenant 
to  product 
specified 
qaantity. 


covenant  to  work  continuously;  or  to  work  uninterruptedly, 
efficiently,  and  regularly.  It  is,  no  doubt,  the  law,  that,  if  a 
dead  rent  has  been  reserved  by  a  lease  in  addition  to  a  royalty, 
and  the  lessee  has  covenanted  to  work  constantly  and  effectually ; 
and,  after  an  interval,  he  discontinues  the  working  altogether ; 
he  may  be  made  liable  on  the  covenant,  although  he  pays  the 
dead  rent.^  But  difficulties  may  easily  aiise  in  determining 
the  precise  amount  of  working,  which  will  satisfy  such  a  cove- 
nant.^ The  lessor  should,  in  addition  to  a  covenant  to  work 
continuously,  require  the  lessee  to  covenant  to  produce  a 
specified  quantity  of  minerals  at  or  within  specified  intervals.' 
If  a  lessee  enters  into  a  covenant  to  produce  a  specified  quantity 
of  minerals,  whether  they  exist  in  the  mine  or  not ;  or  to 
pay  the  stipulated  royalty  as  if  they  had  existed ;  he  will 
not,  although  there  never  was  that  quantity  in  the  mine,  be 
allowed  to  allege  impossibility  of  performance  at  the  time  of 
entering  into  the  covenant ;  whether  occasioned  by  the  act 
of  a  third  party,  or  by  the  act  of  God,  or  otherwise.*    If,  how- 


"  getting  "  refers  only  to  "  winning," 
and  does  not  include  "carrying 
away  "  :  Ramsden  v.  Teates,  6  Q.  B. 
D.  583,  585 ;  ante,  p.  106.  As  to  pro- 
visions respecting  the  sinking  of  pits 
and  shafts,  see  infraf  Sect.  3,  c,  (y). 

»  See  Whitehead  v.  Bennett,  9  W. 
R.  628,  per  Kindersley,  V.C. ;  Simp- 
son V.  Ingleby,  20  W.  R.  993,  per 
James  and  MelUsh,  L. JJ. ;  Kinsman 
^.  Jackson,  42  L.  T.  80,  per  Jessel, 
M.R.;  affirmed,  ib,  558.  See  also 
Quarrington  v,  Arthur,  10  M.  &,  W. 
335  ;  Jervis  v.  Tomkinson,  1  H.  &  N. 
195.  Cf.  Newton  v.  Nock,  43  L.  T. 
197.  There  a  covenant  in  a  brick 
lease  to  "  get  the  demised  clay  to  the 
fullest  practicable  extent,  consistent 
with  the  means  of  sale  of  bricks  and 
tiles  to  be  made  therefrom,"  was  held 
not  to  bind  the  lessee  to  go  on  work- 
ing ;  the  evidence  showing,  that  pro- 
fitable brickmaking  at  the  royalty  in 
question  had  become  impossible.  In 
Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  9  £q.  538, 550,  551, 553  ;  and 


Simiison  v.  Ingleby,  20  W.  R.  588  ; 
Malins,  V.C,  expressed  his  opinion, 
that  a  lessee  could  not,  under  the  cir- 
cumstances mentioned  in  the  text,  be 
made  liable  ;  and  that  such  a  cove- 
nant as  is  there  mentioned  only  ob- 
liged him,  in  the  event  of  his  working, 
to  work  constantly  and  effectually  ; 
but  did  not  oblige  him  to  work  at  all , 
if  he  did  not  choose  to  do  so.  His 
Lordship  did  not,  however,  in  Wheat- 
ley  V.  Westminster  Brymbo  Coal  Co., 
decide  the  point ;  but  only  held,  that, 
if  there  was  a  liability,  it  could  not 
be  enforced  in  equity. 

'  See   Wheatley     v.     Westminster 
Brymbo  Coal  Co.,  ft.  s, 

•  See  Jegon  v.  Vivian,  6  Ch.  757. 

*  Jervis  v.  Tomkinson,  u,  f.,  195 ; 
Clifford  V,  Watte,  L.  R.  5  C.  P. 
577,  583,  586.  In  neither  of  these 
cases  had  a  dead  rent  been  reserved. 
And  he  will  not,  of  course,  be  allowed 
to  escape  performance  on  the  ground, 
that  the  minerals  are  difficult  to  get  : 
Jervis  v,  Tomkinson,  «.  t. 


SECT.  2.] 


RENT  AND  ROYALTY. 


221 


ever,  be,  in  fact,  only  covenants  to  raise  such  minerals  as  it  is 
possible  to  find  under  the  land  in  question  at  the  specified  rate 
of  payment,  he  will  not  be  bound  by  the  covenant,  unless  the 
specified  quantity  existed  in  the  mine  at  the  time  of  the  demise.^ 
But,  in  such  a  case,  the  burthen  lies  upon  him  of  showing,  that 
he  searched  for  the  minerals  ;  and  searched  so  effectually,  that 
they  must  have  been  found,  if  they  had  existed.' 


(8)  Otiier  Benders, 

Sometimes,  instead  of  a  royalty  being  reserved  proportionate  «  Footage  " 
to  the  amount  of  minerals  raised,  a  "  footage  "  rent  of  a  specified  ^^^' 
yearly  amount  is  reserved  for  every  foot  thick  per  acre,  and  so  in 
proportion  for  every  greater  or  less  thickness,  which  may  be  gotten 
in  any  year  of  the  demise.     Sometimes,  also,  instead  of  an  Delivery  in 
ordinary  royalty  being  reserved,  the  delivery  to  the  lessor  of  a  J^^'^w 
proportionate  part  of  the  mineral  itself  is  provided  for.    It  must 
be  remembered,  however,  that  whenever  the  subject-matter  of  a 
lease  is  a  mine  other  than  a  coal  mine,  and  the  rent  or  royalty 
is,  or  may  at  the  option  of  the  lessor  be,  wholly  received  in  kind, 
the  lessor  is,  in  respect  of  it,  rateable  to  the  poor,  and  to  local 
rates,  as  being  in  receipt  of  a  portion  of  the  mine ;  and  the  lessee 
is  exempt.'    Sometimes  the  lessee  covenants  to  deliver  as  many 
coals  at  the  pit's  mouth  to  the  lessor  as  he  may  require  for  his 
personal  use.    In  Cartwright  v.  Forman*  a  lease,  of  which  there 


>  Clifford  V.  Wattfl,  L.  B.  5  C.  P.  677. 
It  need  haidlj  be  said,  that,  where  a 
leasee  oorenanta  to  produce  a  speci- 
fied quantity  of  minerals  in  a  specified 
time,  and  to  pay  royalties  thereon ; 
cxr,  in  the  alternatire,  to  pay  a  speci- 
fied sum  by  way  of  rent ;  and  he  pays 
the  rent ;  nominal  damages  only  can 
be  recorered  against  him  for  breach 
of  the  oorenant  to  work :  Foley  v. 
Addenbiooke,  13  M.  k  W.  174. 

s  Clifford  V.  Watts, «.  #.,  585,  588. 

s  See  B.  «.  Baptist  Mill  Co.,  1  M.  & 
S.  612 ;  B.  V.  St.  Austell,  5  B.  &  Al. 
693  ;  B.  V.  Todd,  12  A.  &  E.  816  :  see 
mlao  poit^  Chap.  XXIIL,  Sect.  4,  e. 
It  waa  formerly  a  common  practice  to 
rMierre  a  royalty  in   respect  of  all 


snms  which  the  mineral  would  sell 
for  at  the  pit's  mouth.  In  Clifton  v, 
Walmesley  (5  T.  B.  564),  the  lessee 
under  a  lease  containing  such  a  re- 
serration  was  held  at  law  not  liable 
to  pay  any  royalty  in  respect  of  sales 
of  the  minerals  elsewhere  than  at  the 
pit's  mouth;  and  eWdence  of  his 
haying  already  accounted  with  the 
lessor  for  payments  elsewhere  was  not 
admitted  to  explain  the  intention  of 
the  parties.  See  also  Gerraid  v.  Clifton. 
7  T.  B.  676. 

«  7  B.  &  8.  243.  The  decision 
would  haye  been  different,  if  no  coal 
had  remained  in  the  mine,  ih,  Ct, 
as  to  dead  rent,  ante,  pp.  215,  216. 
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Elliot. 


were  nine  years  to  run,  contained  such  a  covenant.  A  royalty  of 
one-eighth  of  the  coals  was  also  reserved  by  the  lease ;  and  it 
contained  a  proviso  enabling  the  lessee,  in  the  event  of  the 
minerals  being  worked  out  before  the  end  of  the  term,  to  deter- 
mine on  giving  12  months'  notice.  It  appeared,  that  some  coal 
still  remained  in  the  mine  ;  but  that  all  the  coal,  which  could  be 
worked  at  a  profit,  had  been  worked  out.  It  was  held,  that  the 
lessee  was  liable  on  the  covenant.  Where  a  lessee  of  limestone 
laud  covenanted,  that  he  would  at  all  times  and  seasons  of  burn- 
ing lime  supply  the  lessor  and  his  tenants  with  lime  at  a  stipu- 
lated price  for  the  improvement  of  their  lands  and  repair  of 
their  houses,  it  was  held,  that  he  had  impliedly  covenanted  to 
bum  lime  at  all  such  seasons.^ 

In  Ed/warda  v.  Uees*  a  lessee  covenanted  to  pay  as  rent  "  one- 
third  part  of  the  money  that  should  arise,  be  made,  received,  or 
produced  from  the  sale  of  the  coals ;"  and  also  covenanted  to  keep 
"true  accounts  of  all  coal  daily  raised,  and  to  make  and  deliver  true 
copies  thereof  to  "  the  lessor.     It  was  held,  that,  taking  the  two 
covenants  together,  the  rent  was  to  be  calculated  on  the  amount  of 
coals  sold,  and  not  on  the  amount  of  money  actually  received.    In 
Rokehy  v.  Elliot^  a  licensee  was  empowered  by  a  deed  of  grant 
and  license  to  win  and  work  all  and  eveiy  or  any  of  the  seams  of 
coal  under  certain  lands ;  and  out  of  the  profits  to  arise  by  the 
sale  of  the  coals  to  reimburse  himself  all  expenses  of  the  winning ; 
and,  after  full  payment  of  such  expenses,  he  became  bound  to 
pay  a  royalty  to  the  licensor  according  to  the  periodical  awards 
of  arbitrators.    There  were  three  seams  of  coal  under  the  lands. 
The  licensee  reached  one  of  them  by  a  driftway  firom  an  adjoia- 
ing  colliery,  and  worked  the  coal ;  and  he  afterwards  partially 
used  the  driftway  for  the  purposes  of  the  adjoining  colliery. 
The  coal  was  alleged  to  be  of  an  inferior  quality  to  that  in  the 
adjoining  colliery  ;  but  the  licensee  mingled  it  with  that  in  tlie 
adjoiningcoUiery,  andsold  them  together.  The  licensee  afterwards 
by  similar  means  reached  and  worked  another  of  the  seams.      It 
was  held  (1)  that  the  coal  of  the  first  seam  was  won  on  the 
day  when  it  could  be  first  worked  through  the  driftway,  and  that 


»  Shrewsbury  v.  Gould,  2  B.  &  Al. 
487. 


«  7  C.  &  P.  340. 

»  9  Ch.  D.  686  ;  13  Ch.  D.  277, 
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no  expenses  (however  large)  subsequently  incurred  could  be 
included  in  the  expenses  of  winning  it ;  (2)  that,  notwithstanding 
the  nature  of  its  user,  the  expense  of  the  driftway  should  be 
allowed  as  expenses  of  such  winning ;  (3)  that  interest  at  £5  per 
cent,  should  be  allowed  on  the  sums  expended  in  such  winning ; 

(4)  that,  in  estimating  the  profits  out  of  which  the  expenses  of 
such  winning  were  to  be  reimbursed,  all  the  expenses  of  working 
and  selling  the  coal,  including  interest  on  capital  expended,  bad 
debts,  and  wear  and  tear  of  machinery,  should  be  allowed ;  and 

(5)  that  the  doctrine  of  confusion  applied,  and  that  the  coal  must 
be  taken  to  have  been  of  the  same  value  ton  per  ton  as  that 
which  had  been  sold.     And,  on  appeal  to  the  House  of  Lords  Elliot  v. 
{EUiot  v.  JRokeby  ^),  it  was  held  (6)  that  the  whole  colliery  was 

not  won  when  the  first  seam  was  won ;  that  the  license  was  to 
be  read  separatini  as  to  the  winning  of  each  seam ;  and  that  the 
licensee  was  entitled  to  reimburse  himself  the  expenses  of 
winning  the  second  seam  before  any  royalty  was  payable  as 
to  that  seam. 

b.  Liberties. 

Besides  the  reddendum  in  respect  of  the  mine  or  quarry  Rent  in  re- 
demised, the  lessor  should  stipulate  for  the  payment  of  rent  in  liberties. 
respect  of  any  liberties,  which  may  be  granted  to  the  lessee.    A 
rent  should,  for  instance,  be  reserved  for  each  acre,  and  so  in 
proportion  for  any  less  quantity,  of  the  surface,  which  may  be 
entered  on  and  occupied  by  the  lessee.    So  a  rent  should  fre- 
quently be  reserved  for  each  acre,  which  may  be  broken  up  or    • 
injured  by  the  lessee,  and  may  not  be  restored  by  him  be- 
fore the  end  of  the  demise.    And  if  in  such  a  case  a  penal 
rent  is  agreed  upon,  care  should,  in  framing  the  reservation,  be 
taken  to  ensure  its  being  treated  as  liquidated  damages,  and  not 
as  a  penalty.'    In  like  manner  rents  should   be  reserved  in 
respect  of  wayleaves,  airleaves,  and  waterleaves,  if  wayleaves, 
airleaves,  and  waterleaves  are  included  in  the  lease.     So  rents 
should  be  reserved  for  the  right  to  carry,  whether  by  way  of  out- 

1  7  App.  Cas.  43  ;  reveTsing,  on  this      685. 
pckint,    Rokeby  v,  EUiot,  13    Gh.  D.  >  See  jRe  Mexborongb  &  Wood,  47 

277  ;    which  affirmea  S.  C.  9  Ch.  D.      L.  T.  616. 


Bous. 
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stroke  ^  or  otherwise,  through,  over,  under,  or  upon  the  demised 
property,  minerals  gotten  in  other  mines  ;  and  for  the  rights  to 
ventilate  and  drain  other  mines  through  the  demised  property  ; 
and  (if  it  be  intended  that  the  lessee  shall  not  enjoy  the  right 
without  paying  for  it)  for  the  right  to  work  the  demised  mine 
by  instroke.' 

O.  W.  R.  Co.  V.  The  words  "  through,  over,  or  under/'  used  in  a  reservation 
of  wayleave  royalty  for  the  carriage  of  foreign  minerals,  were 
the  subject  of  decision  in  Oreat  Western  Railway  Co,  v.  Botia} 
The  company  in  that  case  agreed  to  take  an  assignment  of  a  por- 
tion of  the  demised  land ;  and  erected  a  siding  thereon ;  and  used 
such  siding  for  the  temporary  shunting  of  trains,  until  they  could 
safely  and  conveniently  forward  them  to  their  destination.  Many 
of  such  trains  contained  foreign  minerals.  It  was  contended, 
that,  of  the  words  "through,  over,  or  under,"  "through"  was 
the  governing  word ;  and  that  the  reservation  could  not  have 
been  intended  to  apply  to  minerals,  which  were  brought  on  the 
demised  land  for  a  temporary  purpose,  and  then  removed  ;  but 
only  to  minerals,  which  traversed^the  land  in  the  sense  of  enter- 
ing at  one  end,  and  going  out  at  the  other.  It  was,  however, 
held,  that,  in  respect  of  the  minerals  in  question,  the  royalty 

Senhouse  v.  was  payable.  In  Senhouae  v.  Harris,*  a  difficulty  arose  upon  a 
reservation  of  outstroke  royalty.  There  the  defendant  was  the 
lessee  of  mine  A.  (which  was  not  owned  by  the  plaintiff) ;  and 
was  the  grantee  under  the  plaintiff"  of  the  right  of  carrying  coals 
from  that  mine  along  a  tramway  of  the  plaintiff  on  payment  of 
2^d  per  ton  carried.  The  defendant  took  a  lease  of  B.,  an  ad- 
joining mine,  from  the  plaintiff;  and  thereby  obtained  liberty  to 
bring  the  coal  got  in  A.  to  the  surface  by  way  of  outstroke 
through  B.  on  payment  of  l^d.  per  ton  for  outstroke  rent.  It 
was  held,  that  2^d,  per  ton  was  payable  in  respect  of  the  pro- 
duce of  A.  conveyed  along  the  tramway,  although  such  produce 
was  brought  to  the  surface  through  B.^ 


1  See  infray  Sect.  4  (a).  from  B.,  '*  which  should  be  used  or 

'  See  if^ra^  Sect.  3,  e,  (^).  consamed  on  or  for  any  engine  em- 

>  L.  R.  4  H.  L.  650.  ployed  in  working  or  canying  on  the 

*  5  L.  T.  N.  S.  635.  mines  demised."    The  engine  of  B. 

*  The  lease  also  provided,  that  no  was  used  in    keeping    B.  free  from 
rent  was  to  be  paid  for  any  coal  got  water,  bat  was  at  the  same  time  also 


Harris. 
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CL  Meaauremervta,  Accounts,  Plans,  Inspection,  Ac. 

As  anciUary  to  the  covenants  to  pay  royalty  or  footage  rent ;  Laaaor  should 
or  to  pay  wayleave,  airleave,  or  waterleave  rent ;  or  to  pay  rent  co^nante  m  to 
for  the  rights  of  instroke,^  outstroke,*  ventilation,  or  drainage  ;  ™«*«»«meiitB, 
the  lessor  should  stipulate  for  the  insertion  of  covenants  by  the  pii^ns, 
lessee  to  value  and  measure  or  weigh  the  minerals  in  question ;  ' 

and  to  apprize  the  lessor  of  the  times  of  so  doing ;  and  to  keep 
proper  accounts,  and  also  proper  plans,  of  the  workings ;  and  to 
allow  the  lessor  to  have  access  to  the  mine  and  to  the  measur- 
ing or  weighing  machines ;  and  to  produce  the  accounts  and 
plans  for  the  inspection  of  the  lessor,  and  to  allow  him  to  take 
copies  thereof  The  provisions  of  the  Act  44  &  45  Vict.  c.  41,  s. 
14,  restricting  the  right  of  forfeiture  for  breaches  of  covenants  in 
leases,  are  not  available  in  the  case  of  a  covenant  to  allow  the 
lessor  to  have  access  to  or  inspect  books,  accounts,  records,  weigh- 
ing machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or 
the  workings  thereof^  Where  a  shaft  leading  to  the  mine  is 
itself  within  the  demised  property,  the  lessor  is,  in  the  absence 
of  stipulation,  entitled  to  go  down  the  shaft  and  inspect  the 
mine.' 


d.  Remedies  for  Non-Payment. 

Independently  of  any  provision  to  that  effect,  a  distress  will  Distress. 
lie  on  non-payment  of  a  dead  rent :  or  even  on  non-payment  of 
a  royalty,  or  a  footage  rent ;  the  maxim,  id  cerium  est,  qv/>d 


for  bringing  up  the  coal  in  A. 
Upon  this  it  was  held,  that  no  rent 
^ras  pajable  in  respect  of  the  engine, 
becaiise(l)  it  wonld  be  difficult  to  deter- 
mine how  much  of  the  steam  power 
was  appropriated  to  the  purposes  of 
B.  X    *^^  (2)»  ^^®  amoant  might  be 
conaldcred  to  have  been  paid  for  in 
the  ontstroke  lent.    See  Hodgkinson 
9.    Crowe,  10  Ch.  622  (p.  623),  for 
an<yther  case  in  which  a  question  arose 
to  the  liability  to  payment  for  the 
of  coal. 
infra.  Sect.  3  e  (fi). 


'  See  infra,  Sect.  4  (o). 

'  Even  before  the  Jud.  Acts  settled 
accounts  might  sometimes  have  been 
re-opened  for  error  at  law  :  see  Perry 
V.  Attwood,  6  E.  &  B.  691.  As  to  the 
effect  which  a  covenant  to  keep  ac- 
counts and  deliver  copies  will  some- 
times have,  see  Edwards  v.  Bees,  7  C. 
&  P.  340,  ante,  p.  222.  For  an  injunc- 
tion to  restrain  the  removal  of  ore  until 
it  was  measured,  see  Wright  v.  Pitt,  12 
Eq.  408,  417. 

*  See  the  section. 

*  See  I-rewis  v.  Marsh,  8  Ha.  97,  99. 
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Action  on 
covenant. 

Action  for 
account. 


Interest. 


ceHum  reddi  potest,  being  in  the  latter  cases  applicable.^  A 
power  in  a  mining  lease  of  distraining  upon  lands;  "in  which 
there  shall  be  for  the  time  being  any  pits  or  openings,  by  or 
through  which  the''  demised  coal  "  shall  for  the  time  being  be  in 
course  of  working  by  the  lessees,  their  executors,  administrators, 
and  assigns;"  probably  does  not  run  with  lands  owned  by  the 
lessees  at  the  time  of  the  demise,  and  through  which  the  mines 
were  worked  :  but  it  is  binding  as  against  assignees  with  notice.^ 
Besides  the  remedy  of  distress  a  lessor  may,  of  course,  have  a 
remedy  on  the  covenants  to  pay.  And  a  lessor  was  always 
entitled,  even  before  the  Jud.  Acts,  to  a  remedy  in  equity 
for  an  account.  And  this  was  irrespective  of  whether  he 
was  also  entitled  to  an  injunction :  mining  operations  having 
always  been  regarded  as  a  species  of  trade  ; '  and  the  rule,  "  no 
injunction,  no  account,"  having,  therefore,  been  deemed  inap- 
plicable.^ In  a  successful  action  to  recover  rents  and  royalties 
interest  at  £4  per  cent,  is  also  recovemble  from  the  date  of  the 
writ.* 


Sect.  3.— WORKING. 

a.    Right  to    Work, 
Exprens  right        Every  mining  lease  should  give  the  lessee  liberty  to  search  for, 

to  work  should  ,.  ,         .  ..  .  ,      . 

be  given  to       dig,  get,  work,  Wm,  and  carry  away  the  mmeiuls  m  question. 

lessee.  jj^  doubt  there  is  a  clear  distinction  between  a  lease  of  lands, 

which  happen  to  contain  mines  or  quarries  ;  and  a  lease,  which 
embraces  no  other  property  than  mines  or  quarries.     In  the 


1  Daniel  v.  Gracie,  6  Q.  B.  145  ; 
R.  r.  Westbrook,  10  ib.  205  ;  Edmonds 
V,  Eastwood,  2  H.  &  N.  826. 

'  Daniel  v.  Stepney,  L.  R.  9  Exch. 
185;  reversing  8.  C,  7  ib.  327.  A 
mining  lease,  giving  a  power  of  dis- 
tress by  way  of  security  for  a  debt, 
and  reserving  a  rent  as  a  mode  of 
providing  for  the  payment  of  interest, 
is  not  a  biU  of  sale  within  the  mean- 
ing of  the  Bills  of  Sale  Act,  1878  :  see 
8.  6. 

*  Jesus  Coll.  V,  Bloome,  Amb.  55, 
56;   3  Atk.   262,  264;   Pulteney   v. 


Warren,  6  Ves.  73,  89;  JefEerys  t?. 
Smith,  1  J.  &  W.  302  ;  Parrott  «*. 
Palmer,  3  M.  &  K.  632,  640,  642  :  see 
also  ante,  p.  57  n.',  and  other  cooeo 
there  cited. 

*  Jesus  Coll.  V.  Bloome,  u.  $. ;  Pul<> 
teney  v.  Warren, ».  t. ;  Parrott  v.  Palmesr, 
«. «. ;  Ernest  v.  Vivian,  33  L.  J.  Ch.  51 7, 
519  ;  Wright  v.  Pitt,  12  Eq.  416.  See, 
however,  Geast  v.  Barker,  2  B.  C.  C,  61 . 

»  Newton  v.  Nock,  43  L.  T.  N",  S. 
197  ;  under  the  Act  3  &  4  Will.  4, 
c.  42, 8. 28.  For  provisions  for  ie>e«i^ry 
on  non-payment,  see  infra.  Sect*  6,  «, 
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former  case,  if  the  mines  or  quarries  are  new,^  the  lessee  is, 

prima  facie,  disentitled  to  work.'    In  the  latter  case,  although 

they  are  new/  he  is,  pHmd  fade,  entitled  to  work.^     However, 

even  in  the  latter  case,  his  rights  seem  doubtful,  if  the  mines 

or  quarries  are  convertible  to  any  other  use  than  that  of  being 

worked^      And  if  the  lease  embraces  both  open^  and  new^ 

mines  or  quarries,  he  is  not,  in  the  absence  of  express  liberty, 

entitled  to  work  the  new  mines  or  quarries.^    And  the  terms  And  in  unam- 

in  which  the  liberty  is  given  should  be  free  from  ambiguity.  ^®^**'™** 

In  Dugdale  v.  R6bert8(yii^  the  facts  of  which  have  been  already 

sufficiently  stated,^  it*was  held,  that  the  exception  referred  not 

merely  to  the  liberty  to  "open,  dig,  sink,* drive,  win,  work, 

and  make  ;"  but  also  to  the  liberty  to  "search  for,  work,  gain, 

raise,  and  get  up,  stack  and  carry  along,  use,  sell  and  dispose 

of ;"  80  that,  although  the  mines  and  minerals  under  the  lands 

coloured  red  were  included  in  the  lease,  the  lessees  were  held 

not  entitled  to  work  them.^ 

As  in  the  case  of  a  grant  in  fee  simple,®  so  in  the  case  of  Incidental 

a  lease  for  years,  whatever  liberties  in  respect  of  the  overlying 

surface  or  the  surrounding  subsoil  are  desirable  for  the  purpose 

of  working  the  mine  or  quarry  in  question  should  be  the  subject 

of  express  stipulation  and  grant.     The  lessee  will  usually  find  it 

convenient  to  stipulate  for  liberties  similar  to  those  already 

mentioned  in  the  case  of  grants  in  fee  simple.^^    The  lessee  of 

a  quarry,  who  has  covenanted  not  to  commit  waste  by  cutting 

trees,  does  not  infringe  his  covenant  by  cutting  trees  excepted 

firom  the  lease,  and  which  it  is  necessary  to  remove  in  order 

to  work  the  quarry.^  ^    A  brick  lessee,  who  has  covenanted  not 

to  take  or  use  more  of  the  surface  than  should  be  necessary,  nor 

to  do  any  act  by  reason  whereof  the  demised  land  should  be 


1  Ab  to  open  and  new  mines  or  quar-  183,  200.    As  to  the  effect  of  a  cove- 

ries,  see  ante,  pp.  22  et  teq.  nant  by  lessees  to  work  **  except  the 

*  See  amte,  pp.  51,  62.  libs  or  pillars  which  must  necessarily 

*  See  ante,  p.  53  :   see  also  Cop-  or  which  the  lessors  might  require  to 
pinker  v.  Gubbins,  3  J.  &  L.  410.  be  left,"  see  Swindell  v.  Birmingham 

«  See  Coppinger  v.  Gubbins,  v.  #.  Canal  Co.,  9  C.  6.  N.  S.  241,  ante, 

*  See  ante,  p.  63.  p.  213. 

*  3  K.  &  J.  696.  »  Ante,  p.  207. 

1  Anee,p,  212.  ^®  Ante,  pp.  207,  208. 

*  Cf .  Attersoll  r.  Stevens,  1  Taunt.  "'  Doe  v.  Price,  8  C.  B.,  894. 
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damaged,  infringes  his  covenant  by  bringing  foreign  day  on  to 
the  demised  land  and  there  making  it  into  bricks.^ 

And,  of  course,  every  lease  should  contain  the  usual  cove- 
nant by  the  lessor  for  quiet  enjoyment.  In  Shaw  v.  Stenton  * 
a  lessor  covenanted,  that  the  lessee  should  and  might  peaceably 
and  quietly  have,  hold,  occupy,  possess,  and  enjoy  the  demised 
mine  without  any  let,  suit,  trouble,  molestation,  interruption,  or 
disturbance  whatsoever.  The  lessor,  in  working  ironstone,  which 
lay  above  the  demised  mine,  caused  part  of  the  roof  of  the 
demised  mine  to  crush  and  fall  in,  and  also  caused  the  demised 
mine  to  be  flooded.  At  the  same  time  no  act  was  done  by  the 
lessor  upon  the  defhised  mine  itself.  It  was  held,  that,  in  respect 
of  both  acts  of  damage,  the  covenant  was  infringed.^  The  mere 
grant  of  the  right  to  work  may,  however,  sometimes  prevent  a 
lessor  or  any  person  clidming  under  him  from  doing  any  act 
whereby  such  working  may  be  made  impossible.  In  Glasgow  v. 
Hurlet  Alum  Co.^  a  lease  was  made  of  certain  alum  mines.  A 
subsequent  lease  was  made  of  certain  underlying  coal  seams;  and 
the  coal  lessees  had  worked  out  all  the  coal,  except  certain 
pillars  which  supported  the  roofs  of  the  seams.  If  these  pillars 
were  removed,  the  working  of  the  alum  would  have  become 
impossible.  The  coal  lessees  proceeded  to  remove  the  pillars. 
It  was  held,  that  they  were  not  entitled  to  do  so,* 
LUbilitj  to  A  lessor  may  be  liable  to  indemnify  the  lessee,  if  property, 

JTmUhf^  ^^^  which  he  purports  to  include  in  the  demise,  belongs  to  a  third 
itranger's        party,  and  the  latter  recovers  against  the  lessee  for  working  it' 

mine.  '^      "^ 


Express  duty 
to  work  should 
be  thrown  on 
lessee. 


b.  Duty  to  WorkJ 

Whenever  it  is  intended  to  make  it  compulsory  on  a  lessee 
to  work,  proper  provisions  for  that  purpose  should  be  inserted. 


»  Newton  v.  Nock,  43  L.  T.  N.  S. 

197. 

»  2  H.  &  N.  858. 

»  See  further,  as  to  covenants  for 
quiet  enjoyment,  antCf  pp.  210,  211. 

«  8  H.  L.  C.  26. 

»  It  should  be  observed,however,that 

the  coal  lease  contained  a  clause,  that 
nothing  thereby  granted  should  "  in 
any  way  injure  the  rights  of  the  par- 


ties who  lease  the  alum  ores  ;**  there- 
by showing  beyond  doubt,  what  the 
intention  was. 

*  Bee  Thomas  v.  Atherton,  10  Ch.  D. 
197, 199. 

'  Provisions  as  to  working  for  the 
purpose  of  securing  as  large  a  royalty 
as  possible  have  been  already  con- 
sidered :  see  ante,  pp.  218,  et  seq. 


SECT.  3.] 


WORKING. 


229 


It  is  clear,  that  a  lessee  cannot  be  compelled  to  work  a  mine 

on  the  mere  ground,  that  it  has  been  included  in  the  demise, 

and  a  royalty  reserved  in  respect  of  it;^   or,  apparently,  on 

the  mere  ground,  that  he  has  covenanted,  *'  in  working  it,"  to 

do  certain  things.^    However,  where  a  lessee  has  entered  into 

an  absolute  covenant  to  "  carry  on,  get,  and  work  "  a  mine ;  and 

has  abandoned  it ;  he  w^,  independently  of  his  liability  (if  any) 

on  account  of  rent  or  royalty,  be  ]iahle,  primd  facie,  on  the 

covenant ;  although  its  performance  would  have  involved  a  use* 

less  expense.'    And,  of  course,  he  will  not  be  discharged  from 

such  a  covenant  merely  because  he  has  also  covenanted  to 

work  in  a  workmanlike  manner.^    Where  a  lessee  of  iron  mines 

covenanted  to  work,  unless  the  ironstone  would  not,  by  itself, 

or  with  a  "  proper  mixture  "  and  process  in  the  manufacturing, 

make  good  common  pig  iron,  it  was  held,  that  the  meaning  of 

the  covenant  was,  not  that  the  proper  mixture  should  be  found 

upon  the  demised  premises,  but  that  it  should  be  procured  by 

the  lessee.^    Specific  performance  cannot   be  obtained  of  a  But  per- 

covenant  to  work.*    If  the  law  were  otherwise,  the  Court  would  noTspecifi- 

be  subjected  to  incessant  applications  as  to  the  working ;  and  ^"^  cnforce- 

would,  in  effect,  have  thrown  upon  it  the  duty  of  managing 

and  superintending  the  working ;  and  this  duty  it  invariably 

declines.^ 

Similar  observations  apply  to  particular  modes  of  working ;  So  in  caae  of 
such  as  simultaneously  working,  or  working  pro  raid,  two  or  ^ll^^or 
more  seams  comprised  in  the  same  lease.    Thus,  in  Abingei*  v.  ^o'^^^k* 
A.€iUon?  three  overljang  and  underlying  seams ;  the  T  seam, 
which  was  uppermost,  the  B  seam,  which  was  the  next,  and  the 
C  seam,  which  was  the  lowest ;  were  comprised  in  the  same 


>  Wheatley  v,  WeBtminster  Brymbo 
Coal  Co.,  9  £q.  539,  554  ;  Abinger  v. 
Ai^hton,  17  Eq.  370.  See  also  James 
r.  Cochrane,  7  Exch.  170. 

3  See  James  v.  Cochrane  «.  t.  179. 
'  Jerris  v.  Tomkinson,  1  H.  &  N. 
195.      Cf.  James  v,  Cochrane,  v.  #., 
178,  179. 

^  Walker  v.  Jeffreys,  1  Ha.  360,  351, 
353  ;  Jerris  v.  Tomkinson,  tr.  $. 

*  Foley  V.  Addenbrooke,  13  M.  k 
W,  174. 


•  See  Wheatley  v,  Westminster 
Brymbo  Coal  Co.,  u,  #.,  538,  551,  552  ; 
Abinger  v.  Ashton,  u.  «.,  358.  See  also 
Booth  r.  Pollard,  4  Y.  &  C.  Exch.  Eq. 
61 ;  PoUard  v.  Clayton,  1  K.  &  J.  462. 

7  Pollard  17.  Clayton,  «.#.;  Wheatley 
V,  Westminster  Brymbo  Coal  Co.  u.  j». 

*  17  Eq.  368.  A  covenant  to  work 
"  at  all  times  *'  two  or  more  seams  of 
coal  is,  as  was  observed  in  this  cade 
(p.  370),  frequently  incapable  of  literal 
performance. 
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breach  usaally 
damages  and 


lease.  The  lessees  covenanted  to  work  and  carry  on  at  all 
times  the  said  seams  with  their  utmost  skill  and  ability,  in  the 
best  and  most  effectual  manner,  to  the  best  advantage,  and 
according  to  the  common  mode  and  usual  practice  of  carrying 
on  coal  works  with  effect.  After  having  for  some  time  worked 
the  three  seams,  they  ceased  to  work  the  T  seam,  and  were 
working  the  C  seam  in  advance  of  the  3  seam.  It  was  held, 
that  there  had  been  no  breach  of  the  covenant ;  and  a  suit  to 
compel  the  simultaneous  working  of  all  the  seams  was  dis- 
missed.^ And  where  there  is  a  breach  of  such  a  covenant ;  the 
remedy  is  usually  in  damages  only.^  In  no  such  case  can  the 
not  injunction,  ^^^j^^^  ^f  ^j^^  ^^^^  y^  indirectly  reached  by  an  injunction  to 

restrain  the  working  altogether  imless  the  particular  mode  in 
question  is  pursued.^  To  justify  such  an  injunction  the  lessee 
must  have  entered  into  some  restrictive  or  negative  covenant 
of  a  precise  kind ;  as,  for  instance,  not  to  work  at  all 
except  in  the  particular  mode  specified.^  This  is  a  principle, 
which  is  applicable  to  other  cases  besides  those  of  mining  leases. 
Court  rciuctan  But  to  mining  property  it  is  peculiarly  applicable.    The  Court 

to  restrain  _,  ,.  ,  .••••.  -i 

workings.  has  the  greatest  reluctance  to  grant  mjunctions  to  restrain  the 
working  of  mines ;  on  account  of  the  great  injury  and  incon* 
venience  which  may  be  caused.  And  it  invariably  refuses  to  do 
BO,  unless  there  is  a  ''  breach  of  an  express  covenant,  or  uncontro- 
verted  mischief.*'^  A  fortiori,  an  injunction  will  not  be 
granted,  if  the  particular  mode  of  working  in  question  be 
shown  to  be  not  in  accoixlance  with  the  usual  practice  in  the 
district*  And,  of  course,  it  will  not  be  granted,  if  it  be  shown 
to  involve  probable  danger  to  life.'' 


*  Cf.  Wbeatley  v.  Westminster 
Brymbo  Co.,  2  Dr.  &  Sm.  347 ;  9  Eq. 
640,  553,  564.  Cf.  also  Strelley  v. 
Pearson,  15  Ch.  D.  113. 

2  Wheatley  v.  Westminster  Brymbo 
Coal  Co.,  9  Eq.  554. 

3  Abinger  v.  Ashton,  17  Bq.  368,371. 
<  lb, 

*  Sec  Anon.  Amb.  209,  per  Lord 
Haixlwickc  ;  Wheatley  v.  Westminster 


Brymbo  Coal  Co.,  9  Eq.  551, 552  ;  ante, 
p.  62,  n.  S  and  other  cases  there 
cited. 

«  Abinger  v,  Ashton,  17  Eq.  358, 377. 
It  was  shown  to  be  the  common  prac- 
tice in  Cheshire,  the  district  in  ques- 
tion, to  work  a  lower  seam  before 
working  a  higher. 

7  Abinger  v,  Ashton,  v.  9.  373,  374, 
375. 
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c.  Instroke — SvnMng  Pits  or  Shafts. 
(a)  GeneixUly. 

The  right  of  instroke  is  the  right  of  conveying  minerals  from  Meanings  of 
a  demised  mine  to  the  surface  through  a  pit  or  shaft  in  an  ad*  and  ''ont- 
joining  mine.     It  is  the  converse  right  to  that  of  outstroke ;  ■*^^®' 
which  is  the  right  of  conveying  minerals  from  an  adjoining  mine 
to  the  surface  through  a  pit  or  shaft  in  the  demised  mine.^ 
Where  the  lessee  of  a  mine  is  also  the  lessee^  or  is  the  owner,  of  Importance  of 
an  adjoining  mine,  the  importance  to  him  of  possessing  the  ^te! 
right  of  instroke  is  obvious ;  having  regard  to  the  expense 
which  usually  attends  the  sinking  of  a  pit  or  shaft.     It  may, 
on  the  other  hand,  be  extremely  important  to  a  lessor  to  be  eu- 
titled  to  compel  his  lessee   to  sink  a  pit  or  shaft  upon  the 
demised  premises.     He  may  thus  best  ensure  that,  during  the 
demise,  the  mine  shall  be  worked  to  the  fullest  advantage ;  or  that, 
at  the  end  of  the  demise,  it  shall,  in  the  event  of  any  minerals 
then  remaining  unworked,  be  delivered  up  in  a  condition  as 
favourable  as  possible  to  the  continuance  of  the  working.     If  he 
is  not  so  entitled,  the  lessee  will,  if  in  a  position  to  do  so, 
probably  work  by  instroke  ;  and  may,  if  not  in  such  a  position, 
prefer  leaving  the  mine  altogether  unworked  to  undergoing, 
before  working,  the  expense  of  sinking  a  pit  or  shaft. 


(P)  Instroke. 

Tlie  lessee  of  a  mine  is  entitled,  primd  facie^  to  work  and  Lessee  entitled, 
get  the  minerals  by  instroke.*    And  he  will  not  be  deprived  of  ^^^^^Jj. 
the  right  to  work  by  instroke,  unless  by  clear  and  specific  provi-  ■**o^«- 
sions.    Thus,  if  he  has  obtained  powers  to  make  communications 
between  the  demised  mine  and  adjoining  mines,  for  the  express 
purpose  of  working  the  adjoining  mines  by  outstroke,  and  to 
work  by  outstroke  accordingly  ;  and,  by  means  of  these  same 
communications,  to  work  the  demised  mine  by  instroke ;  and 
has  covenanted  not  to  open  any  communications  between  the 

*   See  infra.  Sect.  4,  ia)^  Lewis  v.  Fothergill,-6  Ch.  103  ;  Jegon 

«  WhaUey  v,  Ramage,  10  W.  R.  315  ;      v.  Vivian,  C  Ch.  742,  755,  756. 
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demised  mine  and  the  adjoining  mines,  and  not  to  cany  any 
minerals  along  any  communications  between  the  demised  mine 
and  the  adjoining  mines,  except  in  pursuance  of  his  powers ;  he 
cannot  be  prevented  from  making  communications  into  an  ad- 
joining mine  for  the  purpose  of  working,  and  by  means  thereof 
working,  the  demised  mine  by  instroke.    And  it  is  immaterial, 
that  such  communications  may  not  have  been  made  for  the 
primary  purpose  of  working  the  adjoining  mine  by  outstroke ; 
or  that,  from  the  absence  of  shafts  in  the  demised  mine,  it  may 
never  be  possible  to  work  the  adjoining  mine  by  outstroke.     If, 
through  breaches  made  in  the  barrier  between  the  demised  mine 
and  an  adjoining  mine  he  is  entitled  to  cany  the  minerals  of 
the  demised  mine,  he  is  entitled  to  make  the  breaches  for  that 
very  purpose.^    However,  his  position  may  be  different,  if  he  is 
acting  with  TncUa  fides,  or  unskilfully.* 


(y)  Sinking  Pits  or  Shafts,^ 

LesMenot    ^       Consistently  with   the  principle,  that  a  lessee   is  entitled, 

/flcic,  toBinlT  p^^md  facie,  to  work  by  instroke,*  he  is  not  bound,  pri/md  facie, 

pita  or  »haft8.   jj^  order  to  get  the  minerals,  to  sink  pits  or  shafts.     And  he 

bim/  tnteniioii  ^^^  T^ot  incuT  liability  by  not  sinking  a  pit  or  shaft  on  the  mere 

Aown*  ^^^^^^  ground  that,  at  the  date  of  the  lease,  he  was  not  the  owner  or 

lessee  of  any  adjoining  mine :  ^  or  that  both  lessor  and  lessee 

contemplated  as   possible   or  probable  the  sinking  of  pits  or 

shafts  : '  or  that  the  lessee  is  empowered  to  sink  a  pit  or  shaft, 

and  to  bring  the  minerals  to  the  surface,  and  to  make  roads,  and 

to  carry  the  minerals  over  the  surface  :  ^  or  that  he  has  cove- 


>  James  v.  Cochrane,  8  Exch.  556, 
574,  675  :  cf .  Lewis  v.  Fotheigill,  6  Ch. 
108, 109.  The  decision  npon  this  point 
was  assisted  by  the  decision,  which  had 
been  previously  come  to,  that  the  lessee 
was  entitled  to  use  the  demised  mine 
as  a  thoroughfare,  and  not  merely  as  a 
terminus :  see  pott,  Chap.  XVL,  Sect. 
2,  b.  (7).  It  is  nevertheless  a  strong 
decision :  see  and  consider  the  argu- 
ment. 

'  See  Lewis  v,  Fothergill, «. «.  106, 

no. 


'  As  to  the  right  of  a  lessee  (as  distin* 
guished  from  the  obligation  upon  him) 
to  sink  pits  or  shafts,  see  ante^  pp.  227, 
228. 

*  See  arUe,  p.  231. 

*  Jegon  17.  Vivian,  6  Ch.  742,  756. 

*  James  v.  Cochrane,  7  Exch.  177  ;  8 
Bxch.  666, 577  ;  Jegon  v,  Viyian,  6  Ch. 
754,  756. 

'  Lewis  V.  Fothergill,  u,  $.  104  ; 
Wheatley  v,  Westminster  Biymbo 
Coal  Co.  9  Eq.  539,  546;  Jegon  v. 
Vivian, «.  t,  loo. 
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nanted  not  to  sink  a  pit  or  shaft  except  in  particular  parts  of 
the  demised  property  :  ^  or  that  the  lease  contains  a  provision, 
that  the  payment  of  a  dead  rent  shall  not  commence  for  a 
specified  number  of  years,  if,  within  that  time,  the  necessary 
steps  are  taken,  bond  fide,  to  win  and  work  :  *  or  that,  by  not 
sinking  a  pit  or  shaft,  much  of  the  mineral  will  necessarily  be 
wasted  : '  or  that,  if,  instead  of  sinking  a  pit,  the  mine  is  worked 
by  instroke,  it  will  be  exposed  either  to  the  peril  of  the  water 
naturally  accumulating  within  its  own  area  being  insufficiently 
drained,  or  to  the  peril  of  receiving  an  influx  of  water  from  the 
adjoining  mine;  no  injuiy  from  either  cause  having  actually 
taken  place  :^  or  that  the  lessee  has  covenanted  to  work  "  un- 
interruptedly, efficiently,  and  regularly  according  to  the  usual 
or  most  approved  practice ; "  and  that  the  working  cannot  be 
carried  on  to  the  fullest  advantage  unless  a  pit  or  shaft  is  sunk :  ^ 
or  that  he  has  covenanted  to  work  in  a  "  proper  and  workmanlike 
manner ; "  at  all  events  in  districts  where  working  by  instroke 
is  usually  practised :  *  or  that  the  lease  reserves  the  liberty  of 
entering  the  demised  property  to  view  its  condition ;  and  that 
no  entry  can  be  made  unless  a  pit  is  sunk :  ^  or  that  it  contem* 
plates  the  surrender,  at  its  expiration,  of  the  demised  property 
in  such  a  state  as  to  allow  of  the  lessor  working  the  remaining 
minerals ;  and  that  such  working  cannot  immediately,  or  cannot 
profitably,  be  undertaken,  if  a  pit  has  then  to  be  sunk  to  reach 
tbem.^  A  fortuyri,  he  will  not  incur  such  liability  where  the 
lease  empowers  him  to  work  by  outstroke ;  any  argument  founded 
upon  injury  to  the  demised  property  by  breaking  the  barrier 
bein^,  in  such  a  case,  inapplicable.'  The  necessity,  under  these 
circumstances,  of  requiring  a  lessee  to  specifically  covenant  to 


*  Wlxeatley  v,  Westminster  Brjmbo 
Coal  Co,,  9  Eq.  551,  662. 

«  Lewis  V.  Fothergill,  5  Ch.  103.  Cf. 
James  v.  Cocbrane,  S  £xch.  556.  As 
to  "  winning,"  see  ante,  pp.  219,  222, 
223. 

*  Jegon  V.  Vivian,  6  Ch.  742 :  see 
the  ai^^axnent. 

*  Lewis  V.  Fothergill,  ».  8. 

*  '^Tieatlcy  r.  Westminster  Brymbo 
Coal  Co.,  ».  s.  538,  548,  549. 

*  Lewis  r.  Fothergill,  w.  *.  103, 110  ; 


Jcgon  V.  Vivian,  u,  s,  766.  The  evi- 
dence of  experts  will  be  admitted  to 
explain  the  local  meaning  of  such  a 
covenant :  Lewis  v.  Fothergill,  u,  t, 
107, 110. 

7  Jegon  V,  Vivian,  u,  #.  742  :  see  the 
argument. 

"  Jegon  V.  Vivian,  u,  #.  764,  765, 756, 
757. 

•  See  Lewis  v.  Fothergill,  u,  »,  108, 
109.    Ct   James    v.  Cochrane,  «.  i, 
ante,  p.  232. 
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But  he  wUl 
he  hound,  if 
he  lias  cove* 
nantcd. 


sink  pits  or  shafts,  if  such  be  the  intention,  is  obvious.  Where 
a  lessee  has  entered  into  a  specific  covenant  to  sink  a  pit  or 
shaft,  he  will  be  liable  for  not  performing  it ;  although  its  per- 
formance may  involve,  so  far  as  the  actual  working  of  the  mine 
is  concerned,  an  useless  application  of  time,  labour,  and  ex- 
pense.^ The  measure  of  damages  for  non-performance  is  the 
expense  the  lessor  would  be  put  to  in  himself  making  the  pit  or 
shaft.^ 


Lease  should 
contain  pro- 
▼ifiions  as  to 
support  for 
surface. 


cL  Surf(ice  oi'  Mine  Protected  or  Deprived  of  protection 

agavnst  Damage. 

(a)  Surface. 

Provisions,  either  preserving  support  for,  or  enabling  it  to 
be  withdrawn  from,  a  surface  should  be  clear  and  unambigu- 
ous. In  Hodgson  v.  Movleon?  a  veiy  ambiguous  covenant 
as  to  support  was  construed  in  favour  of  the  lessor.  There 
lessees  covenanted  to  work  in  a  workmanlike  manner,  and 
to  "leave  pillars  of  the  solid  stone  of  sufficient  strength 
to  support  the  roofs  of  the  said  mines,  and  to  get  and  clear 
the  said  stone  in  the  usual  and  best  way  in  which  the  same 
is  done  in  other  works  of  a  like  character  in  Clayton."  They 
also  covenanted  to  pay  for  surface  damage ;  and,  at  the  expiration 
of  the  term,  to  fill  up  the  pits  and  shafts.  They  left  pillars  of 
sufficient  strength  to  enable  the  mines  to  be  worked  properly 
and  in  the  manner  usual  in  Clayton,  but  not  of  sufficient 
strength  to  prevent  the  surface  from  subsiding.    They  were 


*  Jeryis  v.  Tomkinson,  1  H.  &  N. 
195.  Cf.  James  v.  Cochrane,  7  £xch. 
170. 

2  See  Pell  v.  Shearman,  10  Exch. 
766  :  see  p.  769.  The  defendants  in 
this  case  covenanted  with  the  plain- 
tiff, that,  if  he  would  surrender  a  lease 
to  his  lessor,  they  would  within  two 
years,  or  within  such  period  as  should 
be  agreed  in  a  new  lease,  which  the 
lessor  had  agreed  to  grant  to  them, 
sink  upon  the  demised  premises  a  pit 
to  the  depth  of  130  yards  in  search  of 
coal ;  and,  in  .case  a  marketable  vein  of 


coal  should  be  reached,  pay  to  the 
plaintiff  £2,600.   The  plaintiff, having 
sued   the  defendants  for    breach   of 
covenant,    gave    evidence    to    show, 
that,  if  the  defendants  had  sunk  the 
pit,  marketable  coal  might  have  been 
found.    It  was  held,  that  the  plaintiff 
was  entitled  to  more  than  nominal 
damages,  and  that  the  true  measure 
of  damage  was  the  amount  which  he 
had  lost  by  being  deprived  of    the 
opportunity    of    finding    marketable 
coal. 
5  18  C.  B.  N.  S.  332. 
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held  liable  on  the  covenant.  It  was  observed,  that  the  lease 
contemplated  the  working  out  of  the  whole  of  the  stone  during 
the  term ;  and  that  it  could  not,  therefore,  have  been  the  sole 
object  of  the  covenant  to  compel  such  a  working  as  would 
enable  the  lessor  to  continue  it  after  the  expiration  of  the  lease.^ 
Where  a  lessee,  contrary  to  his  covenants,  causes  the  fall  of 
fences  bounding  the  demised  land  by  excavations  under  them,  he 
may  be  compelled  by  mandatory  injunction  to  restore  them  to 
their  former  condition.*  The  ordinary  mode  of  providing,  that 
the  surface  shall  be  supported,  but  that  the  mineral  owner  shall 
not^  at  the  same  time,  be  obliged  to  leave  the  whole  of  the  under- 
lying minerals  unworked,  is  to  require  him  to  leave  unworked 
pillars  of  the  minerals  in  specified  places  and  of  specified  dimen- 
sions,^or  to  substitute  artificial  props  according  as  the  natural 
props  are  removed.^ 

As  will  be  hereafter^  seen,  if  a  mineral  owner  leaves  pits  or  And  m  to 
shafts  unfenced,  and  horses  or  cattle  belonging  to  the  overlying 
surface  owner  are  thereby  injured,  the  mineral  owner  will,  in 
general,  be  primd  facie  liable.     Express  provisions  as  to  the 
fencing  of  pits  and  shafts  should,  however,  in  all  cases  be 
inserted.     It  will  sometimes  be  proper  for  a  lessor  to  stipu- 
late,  that  the   mineral   owner    shall   fill   up  pits  and   shafts 
when   they  are  no  longer  wanted,  and  restore  the  surface.^ 
And  provision  should  in  all  cases  be  made  as  to  compensating  And  as  to  com- 
a  lessor  or  his  tenants  for  damage  done  to  the  crops  by  the  dJ^e^Jo^^'^ 
mineral  owner  carrying  minerals  over,  or  depositing  rubbish  upon,  *^P^  *^- 
or  otherwise  using,  the  surface ;  and  for  damage  or  inconvenience 
caused  by  smoke  issuing  from  furnaces  used  by  the  mineral 
owner  in  his  workings.    A  covenant  to  make  such  compensa- 
tion runs  with  the  land ;  ^  and,  if  entered  into  by  two  or  more 


>  In  cases  like  Hodgson  v,  Moalson, 

the  surface  owner  is,  however,  primd 

faeitj  entitled   to   support   indepen- 

dcntlj    of  any  covenant :    see  jpo^, 

Chap.  XV.,  Part  C,  Sect.  1,  a  (jS). 

»  Newton  v.  Nock,  43  L.  T.  N.  S. 

197. 

*  S€5C,  as  to  the  necessity  of  this, 
Lewis  r.  Marsh,  8  Ha.  99. 


^  As  to  the  construction,  in  a  Scotch 
instrument,  of  restrictions  on  carrying 
workings  near  houses,  see  GiUespic  r. 
Kussel,  9  Sess.  Cas.  (Ser.  3),  H.  L.  130. 

»  Pogt,  Chap.  XIV.,  Sect.  3,  c  (/B). 

«  See  Wilson  v.  Waddell,  2  App. 
Cas.  100. 

7  Nerval  r.  Pascoe  34  L.  J.  Ch.  82, 84. 
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persons,  jointly  and  severally,  will  bind  an  assignee  of  any  of 
them.^ 


Lease  should 
contain  pro- 
visions as  to 
support  for 
mine. 


And  as  to 
dangerous 
gases. 


And  as  to 
drowning. 


03)  Mine. 

As  in  the  case  of  the  surface,*  provisions  securing  support 
for  the  mine  should  be  free  from  ambiguity.  However,  a 
covenant  by  a  lessee,  that,  at  the  determination  of  the  lease,  he 
will  "  leave "  sufficient  pillars  for  the  support  of  the  roof,  and 
for  preventing  thrusts  and  creeps,  precludes  him  from,  in  the 
meantime,  removing  the  pillars.'  Where  mines  were  in  mort- 
gage ;  and  the  mortgagor  by  arrangement  with  the  mortgagees 
demised  the  mines  to  a  trustee  for  the  mortgagees ;  and  the 
lessee  covenanted  not  to  remove  the  piUars  of  the  mines  with- 
out  the  consent  of  the  mortgagor  and  his  assigns,  or  otlftr  the 
person  or  persons  for  the  time  being  entitled  to  the  premises ; 
it  was  held,  that  the  covenant  was  for  the  protection  of  the 
equity  of  redemption,  and  that  the  mortgagees  had  no  power  to 
consent  to  the  removal.*  Where  an  overlying  and  an  under- 
lying seam  are  comprised  in  the  same  lease,  and  they  are  sepa- 
rated by  a  narrow  interval,  it  is  frequently  desirable,  in  order 
to  secure  support  for  the  overlying  seam,  to  provide,  that  the 
underlying  one  shall  not  be  worked  in  advance.  The  necessity 
of  framing  every  such  provision  in  the  form  of  a  negative 
covenant  has  been  already  adverted  to.^ 

A  lessor  should,  in  many  cases,  require  the  lessee  to  covenant 
not  to  do  or  leave  undone  any  act  whereby  the  demised  mine  may 
be  rendered  obnoxious  to  dangerous  gases  from  an  adjoining  mine. 
There  can  be  no  doubt,  that  a  lessee  will  not,  independently 
of  a  covenant  (if  any)  entered  into  by  him  not  to  allow  the 
demised  mine  to  be  drowned,  or  to  work  the  demised  mine  in 
a  proper  and  workmanlike  manner,  be  allowed  to  work  in  such 
a  way  as  to  probably   cause  the  mine  to  be  drowned.*    The 


1  Nonral  v,  Paacoe,  84  L.  J.  Ch.  82, 84. 

>  Ante^  p.  234. 

>  See  MoBtyn  v,  Lancaster,  51  L.  J. 
Ch.  696,  701,  702. 

*  Ih,  696  :  affirmed  31  W.  R.  686. 

fi  Sec  antef  p.  230.  The  lessee  of  a 
mine  may  sometimes  be  disabled  from 
depriTing  it  of  support,  if  the  rights 


of  the  lessee  of  a  superjacent  mine 
would  be  affected  :  see  Glasgow  v. 
Hurlet  Alum  CJo.,  3  H.  L.  C.  25,  cited 
ante,  p.  228. 

•  See  Lewis  v.  FotheigiU,  5  Ch.  1 10  ; 
and  cf.  Jegon  v.  Vivian,  6  i*.  756  :  see 
also  Anon.  Amb.  209  ;  ^odgkinsoIl  r. 
Crowe,  19  Kq.  594, 
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lessor  should,  however,  in  all  cases  require  the  lessee  to  enter 
into  an  express  covenant  not  to  do,  or  suffer  to  be  done,  any 
act  or  thing  which  may  occasion  or  tend  to  produce  the  drown- 
ing of  the  mine ;  and  he  should  take  care,  that  no  provision  is 
inserted,  which  may  neutralise  the  effect  of  such  a  covenant. 
In  BoUeston  v.  New^  a  lessee  entered  into  such  a  covenant. 
He  also  covenanted  to  leave  the  lessor,  at  the  end  of  the 
term,  if  he  should  so  require,  all  the  engines  and  machinery, 
which  should  have  been  used  in  and  about  the  working,  upon 
receiving  twelve  months'  notice  from  the  lessor,  and  being  paid 
for  the  same.    The  lease,  however,  contained  a  proviso,  that  the 
lessee  might  at  any  time  during  the  term,  or  within  twelve  months 
after  its  expiration,  remove  all  the  machinery  and  engines, 
unless  the  lessor  should  be  minded  to  purchase.     Fourteen 
years  before  the  expiration  of  the  term  the  lessee  became 
insolvent ;  and  his  trustees  gave  the  lessor  notice  of  their  inten- 
tion to  remove  the  engines  and  machinery,  unless  he  should  be 
minded  to  purchase.    It  was  conceded  by  the  Court,  that  the 
trustees  might  possibly  be  liable  in  damages,  if  the  mine  were 
actually  drowned.^    But  it  was  held,  that  the  lessor  could  not 
oblige  them  to  leave  the  engines  and  machinery  unemployed 
upon  the  demised  premises  until  the  end  of  the  term  ;^  and 
that,  unless  he  gave  notice  of  his  intention  to  purchase,  and 
paid,  they  could  not  be  restrained  from  removing  them ;  although 
such  removal  would  occasion  or  tend  to  produce  the  drowning. 
Independently  of  his  liability  (if  any)  under  his  covenants,  a 
lessee,  who  removes  a  barrier  between  the  demised  mine  and  an 
adjoining  mine,  is  'primd  facie  guilty  of  waste,  and  may  be  made 
liable  accordingly.^    However,  in  this  case  also,  the  lessor  should 
not  rely  upon-  the  primd  fade  position.     He  should  always 
require  the  lessee  to  enter  into  an  express  covenant  to  keep  up 
proper  barriers  to  protect  the  mine  from  being  drowned.* 

A  lessor  should  also,  of  course,  require  the  lessee  to  enter  into  And  m  to  re- 
pain. 

s  4  K.  &  J.  640.  also  Jegon  v.  Vivian,  6  t*.  768,  789  ; 

*  See  pp.  648,  649.  and  cf,  Wilson  v.  WaddeU,  2  App.  Cas. 
s  Cf.  Beanfort  r.  Bates,  3  De  0.  F.      100.    As  to  the  effect  of  a  coyenant  to 

Jt  J.  381,  395.  "  leave  "  pillars,  see  Mostyn  «.  Lan- 

«  Marker  v.  Eeniick,  13  C.  B.  188.  caster,  51   L.  J.  Ch.  696,  701,  702  ; 

*  See,  as  to  the  necessity  of  this,  afUe^  p.  236. 
J>wi«  r.    Fothergill,  5  Ch.  108  :  see 


23S 


LEASES — WORKING 


[chap.  XI. 


specific  covenants  to  repair  and  keep  in  repair.  In  Janves  t. 
Cochrane^  the  lessee  of  a  mine  covenanted  not  to  allow  it  to  be 
overburdened  by  water;  and  to  keep  the  levels,  drifts,  and 
necessaiy  staples  for  air  clear  and  in  good  repair,  order,  and 
condition  from  the  surface  of  the  earth  down  to  the  levels  and 
dlifts ;  and  to  pump  aU  water  out  of  the  mine.  It  was  inti- 
mated, that  suffering  the  workings  and  aircourses  of  an  old  seam 
of  the  mine,  which  had  been  partially  worked,  but  which  was 
being  worked  no  longer,  to  remain  full  of  water,  whereby  the 
aircourses  in  that  seam  were  interrupted,  was  not  a  breach  of 
No  specific  per-  the  Covenant  as  to  repairs.  Specific  performance  cannot  be  had 
of  a  covenant  to  repair.'  Nor  in  general  can  such  a  covenant  be 
indirectly  enforced  by  injunction.* 

A  covenant  to  work  in  a  "  proper  and  workmanlike  manner  " 
does  not  mean,  primd  fade,  in  such  a  manner  only  as  shall  be 
most  advantageous  for  the  lessor.  It  means,  primA  fdde,  in 
such  a  manner  as  shall  not  be  simply  an  attempt  to  get  out  of 
the  earth  as  much  mineral  as  can  be  got  for  the  particular 
purpose  of  the  lessee,  regardless  of  any  ordinary  or  workman- 
like proceeding.* 


f ormance  aa  to 
repairs 


Meaning  of 
"  proper  and 
workmanlike 
manner." 


SiCT.  4.— USER  OF  SUBSOIL.* 

(o)  Outstroke. 

Lessee  not  en-       It  has  been  already  stated,  that  the  right  of  outstroke  is  the 

Aic^toright  "8^^  ^^  conveying  minerals  from  an  adjoining  mine  to  the 

of  outstroke.     surface  through  a  pit  or  shaft    in  the  demised  mine.®     The 

importance  of  possessing  the  right  is  obvious ;  having  r^ard  to 

the  expense,  which  usually  attends  the  sinking  of  a  pit  or  shaft. 

The  lessee  of  a  mine,  as  such,  is  not  entitled,  jwwul/aci^,  to  work 


1  8  Exch.  556. 

»  See  Flint  v.  Brandon,  8  Ves.  159. 

*  Abingerv.A8hton,17£q.376.  For 
proYisions  as  to  inspection,  see  ante, 
p.  225. 

*  Lewis  V.  FothergiU,  6  Ch.  108,  ^r 
Loid  Hatherley.  The  evidence  of 
experts  will  be  admitted  to  explain 
the  local  meaning  of  such  a  coveDant, 
ib.  107,  110.  In  Eadon  v,  Jeffcock, 
L.  R.  7  Ex.   393  (per  Clcasby  and 


Martin,  BB.),  it  was  said  that  lessees, 
even  in  the  absence  of  coyenant,  arc 
bound  to  work  in  the  usual  and  ap- 
proved mode  of  working  in  the  dis- 
trict. As  to  the  consequences  of  not 
making  covenants  several  as  well  as 
joint,  see  Bradbume  v.  Botficld,  14  M. 
&  W.  559. 

»  As  to  user  of  surface,  sec  ant^, 
pp.  227,  228. 

«  Anfr,  p.  231. 
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by  outstroke.  His  position  is  not  within  the  principle  formerly 
laid  down ;  that  the  lessee  of  a  mine  or  quarry  has,  speaking 
generally,  during  the  duration  of  his  interest,  as  absolute  a  right 
to  use  as  he  thinks  proper  the  mine  or  quarry,  the  containing 
chamber,  and  the  space  or  vacuum  which  the  working  of  the 
minerals  creates,  as  if  he  were  the  owner  in  fee.^  In  working 
by  outstroke  the  acts  of  the  lessee  of  a  mine,  as  such,  are  not 
confined  within  the  ambit  of  the  solum  demised  to  him.  He  of 
necessity  operates,  or  in  part  operates,  in  land  not  comprised  in 
his  demise.  Nor  can  he  justify  his  operations,  because  he  may 
be  entitled  under  a  grant,  express  or  implied,^  to  use  the  land 
in  question  as  a  way  for  the  conveyance  of  the  demised  minerals. 
The  grantee  of  a  right  of  way  for  the  conveyance  of  minerals 
from  a  particular  mine  cannot,  primd  facie,  use  the  way  for  the 
conveyance  of  minerals  from  any  other  mine.'  Accordingly,  if  a 
lessee  desires  to  exercise  the  right  of  working  by  outstroke,  he 
should  expressly  stipulate  for  the  right  to  do  so.  And  if  he 
works  by  outstroke  without  having  the  right  to  do  so,  the  lessor 
may  obtain  compensation  by  Way  of  wayleave  rent  upon  the 
minerals  carried  through  the  demised  mine.^ 

(/3)  VentUaiion  of  adjoining  Mins. 
A  lessee  is  entitled,  primd  facie,  to  use,  or  permit  to  be  used,  Bat  ia  entitled 

.1        I'l*        i*xi-  />  x*ix-  i-««       to  use  mine  foi 

the  demised  mine  for  the  purpose  of  ventilatmg  an  adjoinmg  ventilation. 
mine.^  If,  therefoi^e,  it  is  desired  to  deprive  him  of  the  right  to  do 
so,  or  to  make  his  exercise  of  it  subject  to  the  payment  of  an  air- 
leave  rent,  express  provisions  for  that  purpose  should  be  inserted. 

(y)  Drain^e  of  adjoining  Mine, 

A  lessee  is  not  entitled,  primd  fade,  to  artificially  conduct  Or  drainage. 
water  from  an  adjoining  mine  into  the  demised  mine.^    But  a 
lessee  is  entitled,  pn/md,  fade,  to  permit  the  demised  mine  to 

>  AnU,  pp.  70,  71.  10  Seas.  Gas.  (Ser.  3)  901.    Similarly 

s  See,  as  to  ways  of  necessity,  pott,  the  grantee  of  the  right  is  not  entitled 

Chap.  XVI.,  Sect.  3.  to  exceed  it :  ib. 

*  See  pott.  Chap.  XVI.,  Sect.  2,  h  (iS).  *  Jegon  v,  Vivian,  6  Ch.  758,  759. 

*  Bee  t*.,  Sect.  6,  h.    The  Scotch  •  See  t*.  758.      See  also^o*^,  Chap. 
law  i»  the  same  :  Mungle  r.  Yonng,  XVII.,  Part  C,  Sect.  1,  a. 


for 
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receive,  by  the  natural  action  of  gravitation,  the  drainage  of  an 
adjoining  mina^  And  if  he  makes,  or  permits  to  be  made,  in 
the  adjoining  mine  any  conduits  or  channels,  not  for  the  purpose 
of  artificially  conducting  water  through  the  demised  mine»  but 
in  the  ordinary  and  proper  course  of  working  the  adjoining 
mine ;  and  water  flows  along  such  conduits  or  channels  into  the 
demised  mine;  he  is,  primd  facie,  free  from  liability.*  If, 
therefore,  it  is  desired  to  deprive  him  of  his  rights  in  those 
respects,  or  to  make  his  exercise  of  them  subject  to  the  payment 
of  a  waterleave  rent,  express  provisions  for  that  purpose  should 
be  inserted.  Where  a  lessee  covenants  to  leave  proper  and 
sufficient  barriers  in  the  demised  mine  against  all  adjoining 
mines,  and  to  prevent  the  draining  or  laying  dry  any  such 
adjoining  mines,  he  will,  if  necessary,  be  compelled,  by  man- 
datory injunction,  to  perform  his  covenant.' 


SECT.  6. -ASSIGNMENT. 

Lessor  should  It  will,  in  most  cases,  be  proper  for  a  lessor  to  require  the 
covenant  lessee  to  covenant,  that  he  will  not  assign  or  underlet  without 
^nst  uBign-  ^Y^^  previous  leave  in  writing  of  the  lessor.*  A  mere  equitable 
deposit  of  a  lease  is  not  a  breach  of  a  covenant  not  to  assign 
without  license.' 
Account  An    account  probably  lies  against  the   equitable  owner  of 

abfe"ownei\*  ^  Icaso,  who  has  entered  into  possession  and  worked.  Ac- 
cording to  some  decisions  this  was  so,  even  before  the  Jud. 
Acts:  on  the  ground,  either  that  he  had  worked  under  the 
authority  of  the  lease,  and  was  subject,  therefore,  to  the  pay- 
ment which  it  imposed ;  or  that  he  must  be  treated  as  a  tres- 
passer, and  was  liable  to  account  as  such.^  But  there  were 
decisions  of  more  authority  directly  to  the  contrary.^ 

»  Jegon  V.  Vivian,  6  Ch.  758.  »  Bowser  v,  Colby,  1  Ha.  109, 138. 

«  Jb,    See  also  post,  Chap.  XVII.,  •  See  Wright  v,   Pitt,  12  Eq.  408, 

Part  C,  Sect.  2,  a  (/3).  417.    For  the  form  of  the  order,  see 

»  Mexborough  v.  Bower,  7  BeaT.  127.  p.  417.    See  also  Clavering  v,  Westley, 

*  It  i8  sometimes  convenient  to  re-  3  P.  Wms.  402  ;  Gt.  W.  B.  Co.  r.  Rons, 

strict  the  covenant  by  proyiding,  that  L.  B.  4  H.  L.  660. 

it  shall  not  extend  to  the  case  of  re-  7  Walters  v.  North  Coal  Co.,  5  De  G. 

sponsible  tcnanta :   sec  Whitehead  v.  M.  &  G.  629  ;   Cox  r»  Bishop,  8    ib, 

Bennett,  9  W.  R.  626.  SLj. 
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Sbot.  6.— determination.  » 

a.  Forfeiture. 

A  clause  is  usually  inserted,  providing,  that,  in  the  event  ProviBo  ayoid- 
of  the  lessee  making  default  in  payment  of  the  rent,   or  in  b^fadJ^f^** 
performance  or    observance  of  the   other  covenants  or  pro-  co^eJ^a^^*- 
visions    of   the  lease,    the    lease    shall    be    absolutely    void. 
Where  a  lease  contains  such  a  clause,  the  clause  is  considered 
to  be  inserted  for  the  benefit  of  the  lessor  only,  and  not  for  the 
benefit  of  the  lessee.'    Subject  to  the  provisions  of  the  Act 
44  &  45  Vict.  c.  41,  the  lessor  may,  on  the  happening  of  the 
event  in  question,  pronounce  the  lease  to  be  void  or  not,  at  his 
option.'    And  the  lessee  will  not,  on  the  happening  of  the  event, 
be  allowed  to  insist,  that,  by  reason  of  his  previous  payment  of 
rent,  he  has  become  a  tenant  from  year  to  year ;  ^  or  be  allowed, 
in  an  action  against  him  for  subsequent  breaches  of  covenant,  to 
insist,  that  the  lease  has  been  already  avoided.^    On  the  other 
hand,  even  independently  of  those  provisions,  the  lessor  must, 
on  the  happening  of  the  event  in  question,  do  some  act  showing 
his  intention  to  avoid  the  lease  ;  and  cannot,  without  doing  such 
act,  treat  the  lessee  as  a  mere  trespasser.^    Where  a  lease  con- 
tained a  proviso  avoiding  it,  if  the  demised  mine  ''  should  stop  or 
cease  working  at  any  time  two  years,''  it  was  intimated  that,  to 
preserve  the  lease,  the  working  must  be  bcmd  fide,  and  not 
collasive  or  fraudulent.^    An  action  to  recover  possession  will 
He  for  mines  as  well  as  for  surface  property.® 

However,  the  Act  44  &  45  Vict.  c.  41,  provides,  that  a  right  Codt.  Act, 

1881 

of  forfeiture  of  a  "  mining  lease "  shall  not  be  enforceable  by 
action  or  otherwise,  unless  and  until  the  lessor  serves  on  the 
lessee  a  notice  specifying  the  breach  complained  of;  and,  if 
capable  of  remedy,  requiring  the  lessee  to  remedy  it ;  and,  in 

1  Am  to  notices  to  quit  ander  Irish  *  Doe  i;.  Bancks,  u.  «.,  401. 

holdings,  see  39  &  40  Vict.  c.  63,  cited  *  lb, 

ante^  p.  65.  '  Roberts  v.  Davej,  «.  s, :  see  also 

>  £k>e    V.  Bancks,  4  B.  &  Al.  409  ;       Bowser  v.  Colby,  1  Ha.  130, 131. 

Roberts  «.  Davej,  4  B.  &  Ad.  664.  ?  Doe  v.  Bancks,  u.  «.,  403. 

»  Doe  «f.  Bancks, ».  #.,  401  ;  Muskett  *  Bee  port,  Chap.  XXII.,  Sect.  1,  a, 
r.  Hill,  5  B.  N.  C.  694. 
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Relief  within 
six  months. 


any  case,  requiring  the  lessee  to  make  compensation  in  money  ; 
and  tbe  lessee  fails  within  a  reasonable  time  to  remedy  the 
breach,  if  capable  of  remedy,  and  to  make  reasonable  compensa- 
tion. And  the  lessee  may,  (either  in  the  lessor's  action  or  in  his 
own),  apply  to  the  Court  for  relief;  and  the  Court  may  grant  or 
refuse  it,  as  it  thinks  fit ;  and,  in  case  of  relief,  may  grant  it  on 
such  terms  as  it  thinks  fit.  But  these  provisions  do  not  extend 
to  a  clause  against  the  assigning,  underletting,  parting  with  the 
possession,  or  disposing  of  the  land  leased ;  or  to  a  clause  for 
forfeiture  on  bankruptcy,  or  on  the  taking  in  execution  of  the 
lessee's  interest ;  or  to  a  clause  for  allowing  the  lessor  to  have 
access  to  or  inspect  books,  accounts,  records,  weighing  machines, 
or  other  things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof.  And  they  do  not  apply  in  the  case  of  non-payment 
of  rent.^  The  notice  required  to  be  served  is  sufficiently  served, 
if  left  for  the  lessee  at  the  office  or  counting-house  of  the  mine ; 
or  if  sent  there  by  post  in  a  registered  letter  addressed  to  the 
lessee  by  name,  and  such  letter  is  not  returned  through  the 
post-office  undelivered ;  and  service  is  deemed  to  be  made  at 
the  time  when  the  registered  letter  would  in  ordinary  course  be 
delivered.^ 

And,  having  regard  to  the  fluctuating  character  of  mining 
property,  the  lessor  must  in  all  cases  be  prompt  in  enforcing 
his  right  of  forfeiture.* 

And  the  lessee  may,  at  any  time  within  six  months  after 
execution,  obtain  relief  against  forfeiture  for  a  breach  of  covenant 
to  pay  rent ;  upon  paying  the  rent  and  arrears  and  all  costs  of 
the  lessor.*  And  he  may  equally  obtain  relief,  whether  the 
lease  contains  a  mere  power  of  re-entiy  on  non-payment,  or  a 
proviso  that  in  that  case  the  lease  shall  be  void.^ 


1  See  8.  14. 

3  See  s.  67.  For  tbe  meanings  of 
rent  and  mining  lease  under  the  Act, 
Bee  ante,  p.  160,  n.  *. 

3  Bowser  v.  Colby,  1  Ha.  139. 

.♦  lb.  109. 

*  lb.  A  lessor  (Scotland)  reserved 
a  right  to  forfeit,  if  dissatisfied  with 
the  working.  He  was  held  not  bound 
to  state  the  grounds  for  his  dissatisfac- 


tion. Holdsworth  v.  Brand's  Trusteea, 
2Se88.Cas.(Ser.4),683.  As  to  damages 
for  not  giving  np  possession,  and  as  to 
the  lessee  having  a  reasonable  time  to 
give  np  possession,  see  S.  C.  3  ib,  304  ; 
4  ib.  369.  A  lease  is  frequently  made 
avoidable  on  the  bankruptcy  of  the 
lessee.  For  a  Scotch  decision  on  such 
a  clause,  see  Glass  v.  Haig,  4  Seas.  Cas. 
(Ser.  4),  876. 
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6.  Surrender, 

The  lessee  should,  if  possible,  protect  himself  against  losses  Lessee  should 
in  respect  of  dead  rent,  by  stipulating  for  liberty  to  surrender  liberty  to  sur- 
the  lease,  in  the  event  of  the  mine  becoming  exhausted ;  or  "*°**®^- 
becoming  incapable,  in  consequence  of  fire,  water,  or  other 
insuperable  accident,  of  being  worked.^     And  he  should  take 
care,  that  the  stipulation  is  not  affected  by  the  other  por^ 
tions  of  the  instrument.    A  lease  contained  numerous  cove-^ 
nants  by  the  lessees  as  to  the  mode  of  working.    It  then 
provided,  that,  if  the  lessees  should  give  notice  of  their  desire 
to  give  up  possession  before  the  end  of  the  eighth  year  of 
the  term,  then,  "all  arrears  of  rent  being  paid,  and  all  and 
singular  the  covenants  "  on  the  part  of  the  lessees  having  been 
performed,  the  lease  should  be  void  ;  '*  but,  nevertheless,  without 
prejudice  "  to  any  remedy  to  which  '*  any  of  the  parties  "  might 
be  entitled  for  breach  of  any  of  the  covenants.    It  was,  (notwith- 
standing the  sub-proviso),  held,  that  the  performance  of  all  the 
covenants  by  the  lessees  was  a  condition  precedent  to  their 
right  to  determine.^    And  in  a  lease  containing  a  stipulation, 
that  the  rent  should  cease,  in  case  the  whole  of  the  coals,  so  far 
as  the  same  could  be  "  fairly  wrought,"  should  be  worked  out 
before  the  expiration  of  the  term,  it  was  held,  that  ''fairly 
wrought "  did  not  refer  to  profit ;  but  meant  that  which  can  be 
fairly  and  properly  gotten  according  to  mining  usage  without 
extraordinary  difficulty  or  expense.'    And  the  lessee  should  also 
take  care,  that  the  language  of  the  stipulation  expressly  applies 
to  accidents,  which  may  have  previously  occuired.    In  a  case  at 
law  before  the  Jud.  Acts,  it  was  held,  that  a  stipulation  defective 
ia   that  respect  did  not  free  the  lessee  from  the  liability  to  pay 
rent ;  although  the  lease  was  expressed  to  commence  from  a  time 
antecedent  to  the  happening  of  the  accident  in  question,  and 


*  Sec  Gowan  v.  Christie,  L.  R.  2  Sc.  901,  which  reyersed  Friar  v.  Grey,  ib, 
k  D.  282  ;  Strelley  v.  Pearson,  15  Ch.  891. 

P.  1 13.  '  Griffiths  V.  Rigby,  1  H.  &  N.  237. 

*  Orer  v.  Friar,  4  H.  L.  Cas.  665,  See,  however,  Cartwright  v.  Forman, 
affirming  Friar  v.  Grey,  5  Ezch.  584  ;  7  B.  &  S.  247. 

and   oveimling  Grey  r.  Friar,  15  Q.  B. 
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Liberty  to 
surrender  *'  at 
any  time/* 


Waiver  of 
right. 


the  reference  in  the  stipulation  was  to  accidents  "  during  the 
continuance  of  the  said  term."  ^ 

A  lessee  sometimes  stipulates  for  general  liberty  to  sur- 
render "at  any  time"  upon  giving  a  specified  notice.  In 
Bi^idges  v.  Potts?  where  such  a  liberty  was  given  to  a  tenant 
from  year  to  year,  he  was  held  entitled  to  give  the  notice 
at  any  time ;  and  not  to  be  confined  to  giving  a  notice  ex- 
piring at  a  date  which  corresponded  with  the  commencement 
of  the  tenancy.  It  was  observed,  that  the  same  principle 
could  not  apply  to  mining  tenancies  as  to  ordinary  tenancies ; 
both  because  mining  works  are  essentially  experimental  and 
hazardous,  and  because  it  matters  not  at  what  season  of  the 
year  they  are  earned  on.  If  such  a  lessee  determines  at  a 
time  other  than  that  fixed  for  the  payment  of  rent,  the  lessor  is 
entitled  to  an  apportioned  part  up  to  the  determination.* 

Where  lessees  gave  notice  of  their  intention  to  siurender; 
and,  after  the  time  fixed  by  the  notice  had  expired,  continued  for 
two  months  to  work  out  portions  of  the  demised  coal,  contend- 
ing that  it  was  usual  for  a  tenant  to  take  away  such  portions  on 
abandoning  a  colliery ;  it  was  held,  that  they  had  not  waived 
the  notice.* 


c.  Workings, 
(a)  Working  out  before  Detemdnation, 
Coyenanta  for       In  view  of  the  Contingency  of  a  mine  being  worked  out  before 

which  lessor  .        . 

should  Btipu-    the  determination  of  the  lease,  the  lessor  should   require  his 
lessee  to  covenant,  that  he  will  thereupon  fill  up  all  pits  and 


*  See  Jervis  r.  Tomkinson,  1  H.  &  N. 
195.  An  influx  of  brine  is  probably 
in  a  lease  of  salt  mines  an  "  inevitable 
accident :"  see  ih. 

«  17  C.  B.  N.  S.  314. 

'  33  &  34  Vict.  c.  36.  This  appeared 
formerly  to  be  doubtful :  see  Bridges 
V,  Potts,  17  C.  B.  N.  S.  314. 

*  Jones  V,  Shears,  4  A.  &  E.  832. 
Where  a  Scotch  lease  provided  liberty 
to  determine  upon  the  minerals  be- 
coming, in  the  opinion  of  competent 
persons,  unworkable  to  a  profit,  it 
was  held,  that  the  tenant  was  bound 


to  take  the  opinion  without  delay  : 
Thomson  v.  Gordon,  7  Sess.  Caa.  (Ser. 
3),  687«    Where  a  Scotch  lease  gave 
liberty  to  determine  if  the  minerals 
became  "not  worth  the   expense   of 
working,"  and  they  became  so  through 
a  fall  in  the  market  price,  the  lessecsi 
were    held    entitled   to    determine  : 
Shotts  Iron  Co.  t>.  Deas,  8  ih.  (Ser.  4), 
630.    For  a  difficulty  as  to  payment 
of    rent  under  a    Scotch  lease     pro- 
viding for  periodical  breaks  in  favour 
of  the  tenant,  see  Fleeming  t?.  Baird, 
9  ih,  (Ser.  3),  730. 
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shafts,  and  restore  the  surface ;  and,  of  course,  such  covenants 
will  be  binding  on  the  lessee.^ 

(fi)  Not  working  out  before  Determination. 

In  view  of  the  contingency  of  a  mine  not  being  worked  out  Covenants  for 
before  the  expiration  or  other  sooner  determination  of  the  lease,  should  ^u- 
the  lessor  should  stipulate,  that  it  shall  be  delivered  up  in  a  J^^""^®**®" 
condition  as  favourable  as  possible  to  the  continuance  of  the 
working.'  For  accomplishing  this  purpose  an  effectual  pro- 
vision will,  in  many  cases,  be  a  covenant  by  the  lessee  to  sink 
pits  or  shafts.  This  subject  has  been  already  sufficiently 
adverted  to.*  A  provision  sometimes  introduced  with  a  similar 
purpose  where  an  upper  and  a  lower  seam  are  comprised  in  the 
same  lease,  is  that  one  of  them  either  shall,  or  shall  not,  be 
worked  in  advance  of  the  other.  For,  in  some  cases,  the  work- 
ing of  a  lower  seam  in  advance  of  an  upper  will  relieve  the 
pressure  on  the  upper  seam,  and  so  enable  a  larger  proportion  of 
the  mineral  to  be  afterwards  worked  in  large  blocks  :  in  others 
it  will  dislocate  the  strata  in,  and  irretrievably  injure,  the  upper 
seam.  The  necessity  of  framing  such  a  provision  in  the  form  of 
a  negative  covenant  has  been  already  adverted  to.^  A  similar 
purpose  is  effected  by  the  ordinary  covenants  as  to  repairs; 
which  have  been  already  considered.^ 

And  for  a  similar  purpose  the  lessor  should,  in  many  cases.  Barriers 
require  his  lessee  to  covenant,  that,  at  or  before  the  determina-  ^^^^^^  ^^^  *° 
tion,  he  will  put  up  barjiera  against  air  and  water.  In  the 
absence  of  such  a  covenant,  the  lessee  will  not  be  liable  to  com- 
pensate the  lessor,  either  by  paying  waterleave  rent,  or  otherwise; 
although  an  adjoining  mine  of  the  lessee  may,  after  the  ex- 
piration of  the  lease,  be  drained  through  the  demised  mine.^ 
And,  it  is  immaterial,  that  the  lessee,  during  the  lease,  may 
have  made  conduits  or  channels  in  the  adjoining  mine,  along 
which  the  water  flows;  such  conduits  or  channels  not  having 

"  See  Wilson  v.  WaddeU,    2  App.  >  ArUej  pp.  232  et  teq, 

Ca».  95, 100.     Cf.  Hodgson  v.  Moolson,  <  See  ante,  p.  230. 

18  C.  B.  N.  S.  332.  »  Ante,  p.  237.    As  to  the  efEect  of 

'  As  to  the  effect  of  a  covenant,  a    covenant  to  work  in  a    "  proper 

that  works  shall  be  given  up  in  such  and  workmanlike  manner/'  sec  ante, 

a  tftate,  that  the  working  may  be  con-  p.  238. 

tinacd.  see  Jegon  v,  Vivian,  6  Ch.  756.  *  Jegon  v.  Vivian,  6  Ch.  758. 
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been  made  for  the  purpose  of  artificially  coDducting  the  water, 
but  in  the  ordinary  and  proper  course  of  working  the  adjoining 
mine.^  And  the  same  principle  applies  to  ventilation  as  to 
drainage.'  The  lessor  can,  in  the  absence  of  such  a  covenant, 
deprive  the  lessee  of  all  benefit  from  the  passage  of  air  and 
water  after  the  determination  by  himself  putting  up  barriers.' 


Delivery  op 
of  fixtureB. 


Foley  V. 
Addenbrooke. 


Sect.  7.— FIXTURES  AND  MOVEABLE  EFFECTS. 

Mining  leases  frequently  provide  for  delivering  up  to  the 
lessor  at  the  end  of  the  lease  the  fixtures  and  moveable  effects 
in  and  about  the  mines  in  question ;  and  for  keeping  them  in 
proper  repair  in  the  meantime.  A  covenant  to  erect  a  smelt- 
ing mill  in  connection  with  a  demised  mine,  and  to  keep  it  in 
repair,  and  to  deliver  it  up  at  the  end  of  the  lease,  runs  with  the 
reversion  ;  because  it  tends  to  the  benefit  of  the  mine.^  It  need 
hai'dly  be  said,  that  where  a  lessee  has  entered  into  a  covenant 
not  to  remove  the  machinery  at  the  end  of  his  lease,  an  in- 
junction may  be  obtained  to  restrain  him  from  infringing  that 
covenant.^  But,  where  he  has  not  covenanted,  he  may  be  en- 
titled to  remove  the  machinery  at  the  end  of  the  lease ;  although 
such  removal  may  occasion  the  drowning  of  the  mine.^  * 

In  Foley  v.  Addenbrooke,'^  lessees  covenanted  to  repair  and 
keep  in  repair  a  "  furnace  and  furnaces,  fire-engine,  iron-works, 
dwelling-houses,  and  other  erections,  and  buildings;"  and 
the  same,  ("  except  the  ironwork  castings,  railways,  gins,* 
wimseys,^  machines,  and  the  moveable  implements  and  ma- 
terials used  in  or  about  the  said  furnaces,  fire-engine,  iron- 
works, stone  pits,  and  premises")  so  repaired  and  kept  in 
repair,  to  deliver  up  at  the  expiration  of  the  lease.    The  lease 


»  Jegon  V.  Viviftfi,  6  Ch.  758.  See 
alBo;?M^  Chap,  XVIL,  Part  C,  Sect. 
2,  a  (3). 

*  J^on  V,  Vivian,  «.  *.,  769. 

*  Jb,  As  to  the  effect  of  a  coTenant 
to  **  leave  '*  pillars,  see  Mostyn  v.  Lan- 
caster, 51  L.  J.  Ch.  696, 701, 702  ;  ante, 
1).  236. 

*  Easterby  r.  Sampson,  1  Cr.  &  J. 
105  ;  affirming  BampBOU  v,  Easterby, 
9  3,  &  C.  605. 


*  See  Hamilton  v.  Dnnsford,  6  Ir. 
Ch.  412. 

*  Rolleston  r.  New,  4  K.  4c  J.  640, 
cited  ante,  p.  237. 

7  13  M.  &  W.  174. 

8  A  "gin"  is  a  windlass  fixed  in 
the  groand,  and  worked  by  a  horse  for 
the  purpose  of  drawing  materials  from 
a  mine. 

*  A  **  wimsey  *'  is  a  similar  machine, 
but  worked  by  a  steam  engine. 
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also  provided,  that  the  lessors  might,  on   giving   the  lessees 
notice  before  the  expiration,  purchase  the  excepted  articles ;  and 
that,  in  default  of  their  so  doing,  the  lessees  might  remove 
them.     It  was  held,  (1)  that  the  lessees,  in  exercising  their 
right  of  removal,  were  not  bound  to  restore,  in  a  perfect  state, 
certain  brickwork,  which  had  protected  or  supported  the  articles 
removed;  but  that  it  was  sufficient  for  them,  doing  as  little 
damage  as  possible,  to  leave  the  brickwork  in  a  state  fit  to  be 
used  for  similar  purposes  by  the  lessors,  or  by  subsequent  lessees :  ^ 
and  (2)   that  the   exception  embraced   whatever  was  in   the 
nature  of  a  machine  or  part  of  a  machine,  as  ironwork,  or 
iron  castings ;  but  did  not  embrace  what  was  in  the  nature  of 
buildings,   or  support   of    buildings,   although   made   of   iron. 
In  Beaufort  v.  Bates,^  a  lessee  covenanted  to  keep  in  repair  Beaufort  v. 
the  furnaces  and  other  "  works  "  then  standing,  or  which  should       ** 
thereafter  be  erected,  on  the  demised  land,  and  all  other  the 
demised  premises ;  and  he  also  covenanted  at  the  expiration  of 
the  term  to  yield  up  the  property,  and  all  "ways  and  roads"  in 
or  under  the  demised  premises,  "  in  such  good  repair,  order, 
state^  and  condition  as  that  the  said  coal  and  iron  works  may 
be  continued  and  carried  on."      It  was  held,  that  tram  plates 
fastened  by  the  lessee  to  iron  or  wooden  sleepers,  which  were 
Bunk  in  the  soil  by  the  pressure  of  waggons  passing  over  the 
trams,  but  were  not  affixed  to  the  freehold  in  any  other  sense, 
were  not  subject  to  the  covenant'* 

It  has  been  held,  that  a  covenant,  that,  if  the  lessor  should, "  at  Oppressive 
any  time  before  the  expiration  or  sooner  determination  of  the  *^**^®"*^" ' 
lease,"  give  notice  of  his  desire  to  take  all  or  any  part  of  the 
machinery,  stock  in  trade,  implements,  &c.,  in  or  about  the 
mines,  the  lessee  would  at  the  expiration  deliver  the  articles 
specified  in  the  notice,  on  the  lessor  paying  the  value  of  them, 
is  so  injurious  and  oppressive,  that  the  Court  ought  not  to 
enforce  it,  or  grant  an  injunction  to  prevent  a  breach  of  it.* 

« 

*  Cf.  Beaafort  v.  Bates,  3  De  j[>.  F.  and  roads"  in  a  mining  lease  did  not 

ic  J.  381,  397.  include  tramplates  and  sleepers  :  sec 

«  3  De  G.  F.  &  J.  381.  pp.  387,  390.     Cf.  Lowther  v.  Caven- 

3  It  was  in  evidence  in  this  case,  dish,  1  Eden,  118. 

that  by  the  cnstom  of  the  district  in  *  Talbot  v.  Ford,  13  Sim.  173.     Cf. 

qaestion  (the  county  of  Brecon)  "ways  RoUeston  v.  New,  4  K.  &  J.  646,  647. 


us 


LEASES— -ARBITRATION — STAMPS.  [cHAP.  XI. 


Arbitration. 


Sbct.  8— arbitration. 

Where  a  lease  contains  a  stipulation,  that  disputes  between 
the  lessor  and  the  lessee  shall  be  referred  to  arbitrators,  or  their 
umpire,  pursuant  to  the  provisions  of  the  Com.  Law  Proc.  Act, 
1854 ;  and  disputes  arise  ;  the  Court  may,  on  the  application  of 
cither  party,  direct  a  reference;^  under  which  payment  of 
damages  may  be  ordered.^  And  it  is  no  objection  to  directing 
a  reference,  that  arbitrators  cannot  grant  an  injunction ;'  or 
appoint  a  receiver ;  *  or  that  there  can  be  no  appeal  from  their 
decision.*  And  the  Court  will  not  itself  decide,  but  will  leave 
it  to  the  arbitrators  to  decide,  whether  the  particular  matters 
in  dispute  are  or  are  not  within  the  agreement  to  refer.* 


Stamps. 


Sect.  9.— STAMPS. 

Where  the  consideration,  or  any  part  of  the  consideration  for 
which  a  lease  is  gi-anted,  or  agreed  to  be  granted,  does  not 
consist  of  money^  but  of  produce,^  the  value  of  such  produce  is 
deemed  a  consideration  in  respect  of  which  the  lease  or  agree- 
ment is  chargeable  with  ad  valorem  duty.  And  where  it  is 
stipulated,  that  the  value  of  such  produce  is  to  amount  at  least 
to,  or  is  not  to  exceed,  a  given  sum ;  or  where  the  lessee  is 
specially  charged  with,  or  has  the  option  of  paying  after,  any 
permanent  rate  of  conversion ;  the  value  of  such  produce  is,  for 
the  purpose  of  assessing  the  duty,  estimated  at  such  given  sum, 
or  according  to  such  permanent  rate.^  A  lease  containing 
several  demises  for  distinct  terms,  and  at  distinct  rents,  if 
stamped  according  to  the  aggregate  of  the  stamps  required  for 
the  several  demises,  is  properly  stamped.' 


»  See  Willesford  v.  Watson,  14  Kq. 
572  ;  8  Ch.  473  :  Fee  also  Wheatley  v. 
Westminster  Brymbo  Coal  Co.,  2  Dr. 
&  Sm.  347.  See,  before  the  Act,  Mex- 
borough  V.  Bower,  7  Beav.  127  ;  Hor- 
ton  V.  Sayer,  4  H.  &  N.  643. 

'  Willesford  r.  Watson,  «.  s. 

s  lb. 

*  eee  Gillett  r.  Thornton,  19  Eq.  606. 

*  Willesford  r.  Watson,  w.  *. 


*  lb.  As  to  the  law  of  Scotland, 
see  Mungle  v.  Young,  10  Sete.  Gas. 
(Scr.  3)  901. 

7  This  includes  all  cases  of  reserva- 
tions in  kind. 

8  Stamp  Act,  1870  (33  ii  34  Vict. 
c.  97),  8.  97. 

*  Boase  v.  Jackson,  3  Bro.  &  B.  1B5, 
a  decision  under  the  Act  55  Geo.  3, 
c.  184. 


CHAPTEE  XII. 

LICENSES. 

a,  Oenerally. 

A  LICENSE  to  dig  minerals  confers  no  estate  or  interest  in  tbe  interest  con- 
soil  or  mine  containing  them.     Nor  does  it  confer  any  estate  or  f?"^  ^^ 

o  J  licence — 

interest  in  the  ungotten  minerals;  or  even  in  the  gotten  generally. 
minerals  before  the  actual  getting.  It  merely  authorises  the 
doing  of  an  act,  which  is,  primd  fade,  unlawful.^  However,  a 
license  to  dig  minerals,  coupled  with  a  grant  to  carry  them 
away,  is  an  incorporeal  hereditament.^  And,  if  exercised  by  an 
actual  taking  of  possession,  it  may  be  the  subject  matter  of  use 
and  occupation  ;^  and  probably  may  be  the  subject  matter  of  an 
action  to  recover  possessioo.^  But  a  license,  without  an  actual 
taking  of  possession,  cannot  be  the  subject  matter  of  an  action 
to  recover  possession.^  And  merely  digging  holes  in  the  soil  is 
not  a  taking  of  possession.  For  the  grantee  may  dig  merely 
to  examine  the  property ;  and  see  what  kind  of  bargain  he  is 
about  to  make,  or  has^ade.^ 

A  license  to  dig  minerals,  coupled  with  a  grant  to  carry  them  if  conpied 
away,  may  be  limited  in  favour  of  a  man  and  his  heirs ;  or  of  a  may  iS^Umitcd 
man,  his  executors  and  administrators.^    In  the  former  case,  it  "^  ^^  **[  *° 

'       personal  repre- 

Rfifl  ^&fcl  Vfi8 

»  8«e  Norway  v.  Rowe,  19  Ves.  158;         'See  Crocker  r.  Fothergill,  2  B.  & 

Doe  r.  Wood,  2  B.  &  Al.  738, 739, 741  ;  Al.  652,  661  ;  Wood  r.  Leadbitter,  13 

R.   V.  St.  Austell,  6  ib.  700,  701  ;  R.  v.  M.   &:    W.   843,   et  teq, ;    Watson    v. 

Tretnayne,  4  B.  &  Ad.  170  ;  Roberts  v.  Spratley,  10   Exch.  235  ;   Martyn  v, 

Davey,  t*.,  672  ;  Muskett  r.  Hill,  5  B.  Williams,  1   H.  &:  N.  817,  824,  827  ; 

N.  C.  707  ;  7  Scott,  855  ;  R,  v.  Fayle,  Morgan  v,  Crawshay,  L.   R.  5  H.  L. 

27  L.  T.  65  ;  St.  Aubyn  v.  St.  Aubyn,  319. 

1  D.  &  Sm.  619  ;  L.  &  N.  W.  R  Co.  v.  »  Jones  v.  Reynolds,  4  A.  &  E.  805, 

Ackroyd,  31  L.  J.  Cb.  591  ;  Norval  r.  809. 

Pascoe,  34  ib,  85.    Whether  the  licen-  *  impost,  pp.  252,  253. 

sec  is  entitled  to  the  gotten  minerals         •  Crocker  v,  Fothergill,  n.  s. 

after  the  getting  depends  on  whether  «  Jones  v.  Reynolds,  7  C.  &  P.  335. 

the  license  is  bare,  or  is  clothed  with  7  See  Haigh  v.  Jaggar,  16  M.  &  W. 

an  interest :  see,  as  to  this,  in/ra,  h.  525  ;  3  Exch.  54  ;  Martyn  v,  Williams, 
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used  in  connection  therewith;  is  rateable  in  respect  of  such 
land '/  or  of  such  buildings,  machinery  and  roads.^ 


6.  Bare  Licenses  and  Licenses  Clothed  with  Interests. 

A  bare  license  may  be  created  by  parol.'  It  confers  no  Bare  licenae. 
interest  in  the  minerals  authorized  to  be  dug  even  after  they 
have  been  dug  ;^  although  it  enables  the  licensee  to  maintain  an 
action  for  their  recovery  as  against  a  mere  wrongdoer,  who 
removes  them.^  It  is  revocable ;'  at  all  events,  before  it  has 
been  actually  exercised,  and  expense  has  been  incurred^  And  a 
conveyance  by  the  grantor  is  sufficient  to  revoke  \i? 

A  license  to  dig  minerals,  coupled  with  a  gi'ant  to  carry  them  license  clothed 
away,  and  convert  them  to  the  grantee's  own  use,  creates^ 
an  incorporeal  hereditament  in  the  grantee;'  and  may  be 
limited  either  in  fee  simple,  or  for  a  term  of  years.  ^®  Such  a 
license,  to  be  legally  effectual,  must  be  created  by  deed.^^  But, 
if  created  by  a  mere  written  contract,  followed  by  exercise  and 
also  followed  by  the  expenditure  of  money,  it  has  appai*ently 
been  always  effectual  in  equity.^^  Indeed,  it  has  been  held 
effectual,  although  created  by  a  mere  verbal  arrangement  with 
an  agent,  and  although  the  agent  exceeded  his  authority ;  the 
principals  having  stood  by  and  allowed  the  mining  operations 
to  proceed,  and  having  only  interposed  when  they  proved  suc- 
cessful.^'    And   if  created  by  a  mere  written  contract  for  a 


»  R.  V,  Fayle,  27  L.  T.  65  ;  Roads  v. 
Trampington,  L.  R.  6  Q.  B.  56. 

s  Kittow  V,  Liskeaid,  10  t^.  13. 

3  See  and  consider  Wood  v.  Lead- 
bitter,  13  M.  &  W.  844,  845. 

«  See  Haven,  &c.,Co.,  20  Ch.  D.  160. 

*  See  Northam  v,  Bowden,  11  £xch. 
70 ;  where  the  plaintiff  had  a  license 
to  dig  and  remove  tin,  and  for  that 
parpoee,  but  without  having  any  in- 
terest therein,  to  dig  up  the  soil  with 
which  it  was  intermixed. 

*  See  Webb  v.  Paternoster,  2  Roll. 
Rep.  143,  152,  per  Dodderidge,  J. ; 
Wood  r.  Leadbitter,  u.  #.,  844. 

7  Wallis  p.  Harrison,  4  M.  &  W.  638. 

»  Ih, 

»  Ante,  p.  249. 


w  lb. 

"  Wood  V,  Leadbitter,  u.  *.,  845, 
854 ;  Doe  v,  Powell,  8  Scott,  N.  R. 
693,  701,  703  ;  Watson  ».  Spratley,  10 
Exch.  235  ;  Atkinson  v.  King,  2  L.  R. 
(Ir.)  340.  Wood  v.  Lake  (Sayer,  3),  a 
decision  apparently  to  the  contrary, 
cannot  be  supported :  see  Wood  v. 
Leadbitter,  u.  #.,  850.  Cf.  Smart  v. 
Jones,  16  C.  B.  N.  S.  717. 

**  See  Atkinson  v.  King,  Ir.  Rep.  1 1 
C.  L.  636,  640,  ^<?r  May,  C.J. ;  2  L.  R. 
(Ir.)  320, 336,;wr  Ball,  C,  Morris,  C. J., 
and  Deasy,  L.J. ;  Christian,  L.J.,  dis- 
senting. Cf.  White  V.  Jameson,  18 
£q.  303. 

"  See  Harrison  v,  Ames,  15  L.  T. 
321. 
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creates  an  estate  in  fee  simple.^  In  the  latter,  it  gives,  on  the 
death  of  the  gi'antee,  an  estate  to  his  executors  or  administrators, 
if  the  duration  of  the  grant  has  been  fixed,  and  has  not  then 
determined.^  Indeed,  it  has  been  said,  that,  even  if  the  duration 
has  not  been  fixed,  an  estate  may  pass  to  the  executors  or 
administrators,  to  last  as  long  as  any  minerals  remain  ungotten;^ 
at  all  events,  if  the  grant  can  operate  under  the  Statute  of 
Uses,  and  the  grantee  has  elected  that  it  shall  so  operate.* 
But  the  proposition,  even  in  the  latter  form,  is  doubtful.*  And 
if  it  be  well  founded,  the  election  must  be  made  while  there 
is  the  power  of  electing.  The  executor  of  the  grantee  cannot 
elect.^  And  whether,  if  the  grantee  had  discontinued  work- 
ing, the  executor  could,  after  a  considerable  lapse  of  time,  again 
May  be  granted  enter  as  if  he  were  the  licensee,  is  also  doubtful.^  A  license  is 
^^^"^  °°*  frequently  granted,  not  merely  to  a  person  or  persons  named 
simply  ;  but  to  a  person  named  in  conjunction  with  othei-s 
not  named,  but  described  as  his  partners  or  co-adventurers.  In 
such  a  case  the  persons  not  named  will)  equally  with  the  pei^son 
named,  be  entitled  to  exercise  the  license.® 

A  licensee  of  minerals,  with  a  grant  to  carry  them  away,  is  an 
"occupier"  vithin  the  words  " owner,  lessee,  or  occupier,"  en- 
titled to  give  the  notice  mentioned  in  s.  78  of  the  Rail.  CL  Cons. 
Act,  1845,  and  in  s.  22  of  the  Water  Clauses  Act.'  How- 
ever, a  licensee,  as  such,  not  having  any  interest  in  the  soil,  is 
not  rateable.^^  But  a  licensee  in  exclusive  occupation  of  the 
land  containing  the  mine  ;  or  of  buildings,  machinery,  and  roads 


* '  Occupier ' 
under  Bail. 
CL  or  Wat. 
CI.  Act. 

Bateability. 


1  H.  &  N.  827,  829  ;  Carr  r.  Benson, 
3  Ch.  526,  526. 

»  Martyn  v.  Williams,  1  H.  &  N. 
827,  829. 

2  See  Haigh  v.  Jaggar,  16  M.  &  W. 
525,  540  ;  Low  Moor  Co.  v.  Stanley 
Coal  Co.,  34  L.  T.  N.  S.  186. 

»  See  Port  v,  Turton,  2  Wils.  170, 
172  ;  Atkinson  v.  King,  Ir.  K.  11  C.  L. 
540,  per  May,  C.J. 

<  See  Haigh  v,  Jaggar,  16  M.  &,  W. 
525,  540 ;  3  Exch.  68,  69. 

'  See  and  consider  Low  Moor  Co.  v, 
Stanley  Coal  Co.,  u.s.  See  also  Atkin- 
son V.  King,  2  L.  R.  (Ir.)  346,  350,  per 


Christian,  L.J. 

*  Haigh  V,  Jaggar,  3  £xch.  54,  68 » 
69. 

7  Ih.  54,  69,  70. 

*  See  Norway  r.  Rowe,  19  Ves.  158, 
159  ;  Doe  v.  Wood,  2  B.  &  Al.  724. 

*  See  Mid.  R.  Co.  v.  Haunch  wood, 
&c.,  Co.,  20  Ch.  D.  552,  561,  As  to 
these  sections,  see  ante,  p.  5,  n.  *^  ;  p.  9. 

^^  See  Morgan  v.  Crawshay,  L.    R. 

5  H.  L.  316  ;  Kit  tow  v.  Liskeard,  L.  R. 
10  Q.  B.  13;  pogty  Chap.  XXIII., 
Sect.  4  c.    Cf.  R.  V.  St.  Austell,  5   B. 

6  Al.  693. 
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used  in  connection  therewith;  is  rateable  in  respect  of  such 
land  ;^  or  of  such  buildings,  machinery  and  roads.' 


6.  Bare  LiceKisea  and  Licenses  Clothed  with  Interests. 

A  bare  license  may  be  created  by  parol.'  It  confers  no  Bare  license. 
interest  in  the  minerals  authorized  to  be  dug  even  after  they 
have  been  dug;^  although  it  enables  the  licensee  to  maintain  an 
action  for  their  recovery  as  against  a  mere  wrongdoer,  who 
removes  them.^  It  is  revocable  ;•  at  all  events,  before  it  has 
been  actually  exercised,  and  expense  has  been  incurred.^  And  a 
conveyance  by  the  grantor  is  sufficient  to  revoke  it.® 

A  license  to  dig  minei'als,  coupled  with  a  gi*ant  to  carry  them  License  clothed 
away,  and  convert  them  to  the  grantee's  own  use,  creates  ^  ^"^  «» • 
an  incorporeal  hereditament  in  the  grantee;*  and  may  be 
limited  either  in  fee  simple,  or  for  a  term  of  years,^^  Such  a 
license,  to  be  legally  effectual,  must  be  created  by  deed."  But, 
if  created  by  a  mere  written  contract,  followed  by  exercise  and 
also  followed  by  the  expenditure  of  money,  it  has  appai-ently 
been  always  effectual  in  equity.^'  Indeed,  it  has  been  held 
effectual,  although  created  by  a  mere  verbal  arrangement  with 
an  a^nt,  and  although  the  agent  exceeded  his  authority ;  the 
principals  having  stood  by'  and  allowed  the  mining  operations 
to  proceed,  and  having  only  interposed  when  they  proved  suc- 
cessful.^'    And   if  created  by  a  mere  written  contract  for  a 


»  R  V.  Fayle,  27  L.  T.  66  ;    Roads  v. 
Xrumpiogton,  L.  B.  6  Q.  B.  56. 

*  Kittow  V.  Liskeardf  10  ib,  13. 

*  See  and  consider  Wood  v.  Lead- 
bitter,  13  M.  &  W.  844,  845. 

*  See  Haven,  &c.,Co.,  20  Ch.  D.  160. 

*  See  Northam  v.  Bowden,  1 1  Exch. 
70 ;  irhere  the  plaintiff  had  a  license 
to  dig  and  remove  tin,  and  for  that 
parpoite,  but  without  having  any  in- 
terest therein,  to  dig  up  the  soil  with 
^rhicfa  it  was  intermixed. 

«  Se^  Webb  r.  Paternoster,  2  Roll. 
Bcp.  143,  152,  per  Dodderidge,  J, ; 
Wood  V.  Leadbitter,  «.  $.,  844. 

7  iTjilliB  V.  Harrison,  4  M.  &  W.  538. 

»   Ih. 

•  ^»/<,p.  249. 


w  lb, 

"  Wood  V,  Leadbitter,  u,  *.,  845, 
854 ;  Doe  v.  Powell,  8  Scott,  N.  R. 
693,  701,  703  ;  Watson  v.  Spratley,  10 
Exch.  235  ;  Atkinson  v.  King,  2  L.  R. 
(Jr.)  340.  Wood  v.  Lake  (Sayer,  3),  a 
decision  apparently  to  the  contrary, 
cannot  be  supported :  see  Wood  r. 
Leadbitter,  «.  «.,  850.  Cf.  Smart  v, 
Jones,  15  C.  B.  N.  S.  717. 

w  See  Atkinson  v.  King,  Ir.  Rep.  11 
C.  L.  536,  540,  ^<?r  May,  C.J. ;  2  L.  R. 
(Ir.)  320, 335,j9«r  Ball,  C,  Morris,  C. J., 
and  Deasy,  L.J. ;  Christian,  L.J.,  dis- 
senting. Cf.  White  V.  Jameson,  18 
Eq.  303. 

"  See  Harrison  v,  Ames,  15  L.  T. 
321. 


252 


LICENSES. 


[chap.  XU. 


valuable  consideration,  an  action  has  always  lain  for  a  breach  of 
that  contract^  Such  a  license  gives  to  the  grantee  the  right 
of  property  in  such  minei-als  as  he  gets,  when  by  the  act  of 
getting  he  has  converted  them  into  chattels  ;*  but  not  before.' 
It  may  be  assigned  or  demised  inter  vivos  ;^  but,  only,  so  as  to 
pass  the  legal  interest,  by  deed.^  It  is  capable  of  transmission 
by  will,*  or  of  devolution  on  intestacy.^    And  it  is  irrevocable.® 


License  prima 
facie  non- 
exclusire. 


Bights  of  non- 
exclusive 
licensee. 


c.  Excltiaive  and  Non-exclusive  Licenses. 

The  licensee  of  a  right  to  dig  minerals  in  a  particular  piece 
of  land,  although  empowered  to  carry  them  away,  and  convert 
them  to  his  own  use,  has  not,  prinid  facie,  the  exclusive  right 
to  dig  therein.®  The  licensor  may,  jn^nid  facie,  himself  dig  in 
the  same  land ;  or  grant  as  many  other  similar  licenses,  exer- 
ciseable  with  respect  to  the  same  land,  as  he  thinks  fit^^  And 
it  is  di£Scult  to  impute  to  a  licensor  knowledge  of  the  extent  of 
the  licensee's  intended  operations,  or  otherwise  of  his  objects  in 
applying  for  the  license ;  so  as  to  di&able  the  licensor  from  him- 
self subsequently  working,  or  empowering  others  to  do  so.^^ 
It  follows,  that  one  licensee  cannot,  pinvid  facie,  recover  pos- 
session against  another  in  respect  of  mines  lying  within  the 
assigned  limits,  but  not  connected  with  the  workings  of  the 
former." 

A  licensor  cannot,  however,  sweep  away  from  a  non-exclusive 
licensee  the  whole  of  the  benefits  of  the  license.  The  rights  of 
the  parties  must  be  reasonably  construed.^*  Nor  can  a  licensor 
do  any  act,  which  will  defeat  the  known  objects  of  a   non- 


*  See  Smart  r.  Jones,  15  C.  B.  N.  8. 
717. 

5'  Doe  V,  Wood,  2  B.  &  Al.  738,  739, 
741  ;  Carr  v.  Benson,  3  Ch.  634. 
3  See  ante,  p.  249. 

*  Mountjoy's  Case,  Godb.  18  ;  Mus- 
ket t  V.  Hill,  5  Bing.  N.  C.  694  ;  Mar- 
tyn  I'.  Williams,  1  H.  &  N.  827. 

*  See  Barker  r.  Birkbeck,  3  Burr. 
1563  ;  Watson  r.Spratlcy,  10  Exch.235. 

*  Mountjoy's  Case,  v.  8. 

7  Martyn  v.  Williams,  «,  », 

8  Doe  r.  W^ood,  w.  $,,  788  :  Wood  v, 
Uadbitter,  13  M.  k  \V.  845,  847  j  Mus- 


kett  ».  Hill,  tt.  #..  707. 

»  Mountjoy's  Case,  Godb.  17 ;  1  And. 
307  ;  Moor,  174  ;  Chcetham  r.  Wil. 
liamson,  4  East,  469  ;  Doe  i:.  Wood, 
tt.  *.,  739  ;  Carr  v,  Benson,  u,  «.,  532, 
534,  536 ;  Haven,  ace,  Co.,  20  Ch.  D. 
160.  Sec  also  Lee  v,  Stevenson,  E.  B. 
k  E.  610  ;  Newby  r.  Harrison,  1  J.  & 
H.  396. 

w  lb. 

"  Carr t;.Ben8on,w.«.,534:cf.  Jones, 
V.  Reynolds,  4  A.  &  E.  805,  808. 

"  Doe  V,  Wood,  w.  *.,  724,  737,  739. 
»  Carr  v.  Benson,  u,  «.,  634,  535. 
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exclusive  licensee  in  applying  for  his  license.^  And,  if  a  non- 
exclusive licensee  has  taken  possession  of  a  particular  mine,  and 
has  actually  opened  and  worked  it,  he  is  probably  entitled  to 
recover  possession  against  any  person  who  ousts  him ;'  at  all 
events,  if  he  is  entitled  to  the  exclusive  occupation  of  the  soil 
containing  the  mine.'  Indeed  he  is  probably  entitled  to  recover 
possession,  even  if  he  has  only  taken  actual  possession  of  a 
particular  mine.^  And  the  taking  actual  possession  of  and 
working  one  of  several  seams  comprised  in  the  same  grant  is 
the  constructive  possession  of  the  others.^  However,  it  seems 
impossible,  by  merely  striking  into  a  particular  seam,  to  acquire 
possession  of  it ;  at  all  events,  if  it  is  extensive,  and  runs  through 
a  considerable  district,  or  through  several  collieries.^  And  it  is 
clear,  that,  in  order  to  take  possession  of  a  seam,  something 
more  must  be  done  than  clearing  out  an  old  pit  which  has  not 
yet  reached  the  seam  ;^  however  great  the  expense  of  so  doing 
may  be,  and  however  obvious  the  reference  of  the  expenditure 
may  be  to  working  the  seam.^  As  against  a  mere  trespasser,  a 
non-exclusive  licensee's  rights  are  probably  larger  than  as 
against  another  licensee.^ 

The  desirability,  under  the  above  stated  circumstances,  ofExclusiro 
expressly  obtaining  an  exclusive  license,  if  such  be  the  intention, 
is  obvious.  An  exclusive  licensee  has  not,  any  more  than  a 
non-exclusive,  any  interest  in  the  soil;  or,  before  the  actual 
digging,  in  the  minerals  authorized  to  be  dug.^®  An  exclusive 
licensee  may  recover  possession  against  any  person,  who  ousts 
him;^^  and  may  maintain  trespass  against  any  person,  who 
encroaches  on  his  workings.^' 


See  also  Lee  v.  StevensoD,  E.  B.  ic  E. 
510  ;  Newby  v.  Harrison,  IJ.  &  H.  397. 

1   Carr  v,  Benson,  3  Ch.  525,  532. 

«  Doe  r.  Wood,  2  B.  &  Al.  737  :  see 
Roads  r.  Tmmpington,  L.  R.  6  Q.  B.  64. 

3  Boads  V.  Trmnpington,  u,  s, 

*  Carr  v.  Benson,  «.  *.,  634. 

»  See  Low  Moor  Co.  v,  Stanley  CJoal 
Co.,  33  L.  T.  N.  S.  436  ;  34  ib.  186, 
189  ;  ante,  pp.  41,  42. 

*  Carr  v.  Benson,  u,  $, 

7   lb. 

»  Ih.  535. 

9  Doe  V.  Wood,  u,  #,,  742  ;  Newby  v. 


Harrison,  u,  *.,  396  ;  Carr  v,  Ben- 
son, u,  «.,  631,  533.  Cf.  Northam  v, 
Bowden,  11  Exch.  70,  cited  ante,  p. 
261.  Cf.  also  Low  Moor  Co.  v,  Stanley 
Coal  Co.,  34  L.  T.  N.  S.  186. 

^  See  Doe  r.  Wood,  2  B.  &  Al.  739 : 
see  ante,  p.  249. 

"  Even  a  non-exclusive  licensee 
may  frequently  do  so  :  see  this  page, 
tup, 

"  Harker  r.  Birkbeck,  3  Burr.  1556  ; 
Wilson  V,  Mackreth,  ih  1824  ;  Port  v. 
Turton,  2  Wils.  172 ;  R.  v,  Fayle,  27 
L.  T.  65  ;  Low  Moor  Co.  v,  Stanley  Coal 
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d.  Usual  Provisions. 

Generally.  Many  of  the  usual  provisions  of  a  mining  lease  are  applicable 

to  a  mining  license  ;  and  with  similar  consequences. 

Rent  Payments  agreed  to  be  made  in  respect  of  a  license  are  in  the 

Account  nature  of  rent.^     As  in  the  case  of  a  lessor,^  a  licensor  was 

always  entitled,  even  before  the  Jud.  Acts,  to  a  remedy  in  Equity 
for  an  account ;  and  that  irrespectively  of  whether  he  was  also 
entitled  to  an  injunction.^  The  equitable  assignee  of  a  license 
stands  in  a  similar  position,  as  regards  accounting,  to  that 
occupied  by  the  equitable  owner  of  a  lease.^  A  covenant  by  a 
licensee  to  make  compensation  for  surface  damage,  or  to  repair 
che  mine,  runs  with  the  land;^  and,  if  entered  into  by  two  or 
more  persons  jointly  and  severally,  will  bind  an  assignee  of  any 
of  them.*  A  power  of  distress  is  inapplicable  to  the  subject- 
matter  of  a  license  as  such ;  and  should  be  expressly  provided 
for,  if  such  be  the  intention.^ 

Re-entry.  A  proviso  for  re-cntiy  is  also  inapplicable  to  the  subject- 

matter  of  a  license  as  such.^  Its  insertion  in  the  grant  is  never- 
theless frequently  of  use.  For,  under  a  license,  works  may  be 
erected,  and  corporeal  possession  had,  which  it  may  be  com- 
petent to  the  grantor  to  resume.*  Where  the  grant  of  a  license 
contains  a  proviso  avoiding  it  on  breach  of  covenant,  the  proviso 
is,  as  in  the  case  of  a  lease,^^  considered  to  be  inserted  for  the 
benefit  of  the  grantor  only,  and  not  for  the  benefit  of  the 
licensee."  Subject  to  the  provisions  of  the  Act  44  &  45  Vict, 
c.  41,  the  grantor  may,  on  the  breach,  pronounce  the  grant  to 
be  void  or  not,  at  his  option.^*  However,  even  independently 
of  those  provisions,  he  must,  on  the  breach,  do  some  act  showing 


Co.,  33  L.  T.  N.  S.  436,  444  ;  affirmed, 
34  ih,  186. 

^  Ex  parte  Hankey,  1  Mont  &  M.  247. 

»  Awte,  p.  226. 

»  See  Wright  t.  Pitt,  12  Eq.  408. 

*  See  ante,  p.  240,  See  Wright  r. 
Pitt,  u,  9,  :  for  the  form  of  the  order, 
see  p.  417. 

»  Martyn  v.  WilUams,  1  H.  &  N. 
817  ;  Nonral  v.  Pascoe,  34  L.  J.  Ch. 
82.  In  Martyn  v.  Williama,  a  cove- 
nnnt  to  repair  works  was  held  to  be 


infringed   by  not   repairing   certain 
pit-pans  and  levels :  see  p.  826. 

•  Norval  v.  Pascoe,  «.  *. 

7  See  Ward  p.  Day,  4  B.  &  S.  368. 

■  Roberts  v.  Davey,  4  B.  &  Ad.  6G4, 
672. 

»  Doe  V.  Wood,  2  B.  &  AL  740. 

w  Ante,  p.  241. 

"  Roberts  v,  Darey,  «.  #.,  664, 671, 
672. 

w  Muskett  V.  Hill,  5  Bing.  N.    C. 
694  ;  S.  C.  7  Scott,  855. 
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his  intention  to  avoid  the  grant;  and  cannot,  without  doing 
such  act,  treat  the  licensee  as  a  mere  trespasser.  He  may  not, 
it  is  true,  hfi  able  to  actually  enter,  as  in  the  case  of  a  lease  ;  or 
to  do  more  than  giv^e  notice  of  the  avoidance.  But  such  notice 
he  should  give.^  And,  independently  of  those  provisions,  what- 
ever may  be  the  terms  of  a  proviso  for  re-entry,  they  should  be 
strictly  pursued.  Where  the  proviso  was,  that  the  grantor 
might,  on  breach  of  covenant,  avoid  the  grant  by  giving  the 
licensee  notice  of  the  avoidance ;  and  the  notice  actually  given 
was,  that,  unless  the  covenant  was  thenceforth  observed,  the 
grant  would  be  avoided ;  it  was  held,  that  this  was  an  insuffi- 
cient notice.'  And  the  provisions  of  the  Act  44  &  45  Vict. 
c.  41,  restricting  the  right  of  forfeiture,'  ^PP^J  to  mining 
licenses ;  a  "  mining  lease  "  under  the  Act  including  a  license.* 
And  the  acts  of  the  grantor  may  show  an  intention  on  his  part 
to  waive  a  forfeiture.  And  where  a  grantor  attempted  (although 
illegally)  to  levy  a  distress,  and  afterwards  entered  into  nego- 
tiations to  grant  a  new  license  on  the  expiration  of  the  existing 
one,  it  was  held,  that  such  an  intention  was  sufficiently  shown.^ 
However,  the  exercise  of  a  right  of  re-entry  may  sometimes  be 
inferred  from  the  acts  of  the  grantor,  where  those  acts  would 
otherwise  have  been  wrongful.^  For  a  wrongful  re-entry  the 
licensee  may  bring  an  action.'^ 


e.  Construction  of  Doubtful  Instruments. 

In  Daniel  v.  Oracie?  the  proprietor  of  a  house  and  of  a  marl  G^^lIlt  held 
pit  and  brick  mine  demised  the  house  by  an  unwritten  agree-  lease. 
tnent  to  the  plaintiff  from  a  day  named ;  and  it  was  at  the  same 
time  agreed  without  writing,  that  the  plaintiff  should  take  the 
marl  pit  and  the  brick  mine,  and  should  pay  quarterly,  at  the 

1  Roberts  v.  Davej,  4  B.  &  Ad.  664,  Scotland  a  licensee,  who  had  been 

671,  672.  made  liable  for  Hooding  an  adjoining 

'  Mnskett  v.  Hill,  6  Bing.  N.  C,  694.  mine,  was  held  disentitled  to  an  in- 

3  See  amte,  pp.  241,  242.  demnity   from  his    licensor  ;    but  it 

*  Sec  antey  p.  160,  n. '.  was  intimated,  that,  if  he  had  been 
^  Ward  V.  Day,  4  B.  &  S.  337  ;  5  ih,  a  lessee,  his  position  might  have  been 

359.  different :    Brand  v.  Bell's  Trustees, 

•  Doe  V,  Wood,  2  B.  &  Al.  724.  11  Sess.  Cas.  (3rd  Ser.)  42. 
7  Jb.     Muskett  «.  Hill,  w.  i.     In  »  6  Q.  B.  145. 
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usual  quarter  days,  8(2.  per  solid  yard  for  all  the  marl  that  he 
got,  and  Is.  Sd.  per  thousand  for  all  the  bricks  that  he  made. 
It  was  held,  that  the  agreement  for  the  mai'l  pit  and  the  brick 
mine  was  a  demise  from  year  to  yeai*.^ 

On  the  other  hand,  in  Cheetham  v.  Williamson,^  a  covenant 
with,  and  grant  to,  a  person,  that  it  should  be  lawful  for  him,  his 
heirs  and  assigns,  at  all  times  to  enter  upon  certain  lands  to 
search  and  dig  for  coal,  and  to  take  and  carry  away  the  same 
to  his  and  their  own  use,  was  held  to  create  a  license  only. 
And  the  mere  fact  that,  by  the  same  instrument,  the  licensor 
had  derived  his  interest  from  the  licensee,  was  held  immaterial 
so  far  as  respected  the  construction  of  the  instrument.'  So  in 
Doe  V.  Wood*  There  a  grant  was  made  to  A.,  his  partners, 
felFow-adventurers,  executors,  administrators,  and  assigns,  of 
free  liberty  to  dig  for  tin  and  all  other  metals  throughout 
certain  lands,  and  to  raise  and  dispose  of  the  same  to  their  own 
use,  and  to  make  adits,  &c.,  necessary  for  the  exercise  of  that 
liberty ;  excepting  to  the  grantor  liberty  to  drive  any  new  adit 
within  the  lands  "granted,"  and  to  convey  any  watercourse 
over  the  premises  "granted  ;"  habeTidum  for  twenty-one  years. 
The  grantee  covenanted  to  pay  rent,  rates,  and  taxes ;  and  to 
work  the  mines  during  the  term.  It  was  held,  that  the  grant 
was  not  a  lease,  but  only  a  license.^  And,  in  the  case  of  a  grant 
for  a  term,  the  mere  reservation  of  a  right  of  re-entry  to  the 
grantor  on  breach  of  covenant  by  the  grantee  will  not  sufiBce  to 
convert  what  would  otherwise  be  a  license  into  a  lease.^ 

In  Haigh  v.  Jaggar  ^  there  was  a  bargain  and  sale  of  the  coal 
under  certain  closes  to  three  people,  their  executors,  adminis- 
trators, and  assigns ;  with  provisions,  that,  from  and  after  the 
commencing  of  the  digging  and  sinking  any  pit  or  shaft  for  the 
sale  of  the  coal,  the  gi-antees  should  have  liberty  of  getting, 
selling,  winning,  and  working,  for  any  term  of  years  computed 


>  Cf.  Stoughton  V.  Leigh,  1  Taunt. 
402,  409. 

s  4  East,  469. 

'  See  also  Monntjoy's  Case,  Godb. 
17;  1  And.  307  ;  Moor,  174. 

«  2  B.  &  Al.  724. 

«  See  also  Norway  v.  Rowe,  19  Ves. 
158  ;  Muskett  u  Hill,  5  Bing.  N.  C. 


706,  707  :  and  cf.  Kittow  v.  Liskeaid, 
L.  R.  10  Q.  B.  7, 13. 

•  Doe  V.  Wood,  2  B.  &  Al.  724.  A 
proviso  for  re-entry  is  frequently  in- 
serted in  a  license  :  ante,  p.  254.  Cf. 
L.  &  N.  W.  R.  Co.  V.  Buckmaster,  L.  K. 
10  Q,  B.  444,  447. 

7  16  M.  &  W.  626  ;  3  Exch.  54. 
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from  the  time  wben  they  should  begin  to  sink,  until  six  acres  of 
coal  should  be  gotten ;  that  at  the  expiration  of  twelve  years  the 
coal  should  be  measured,  and  if  six  acres  should  not  be  then 
gotten  there  should  be  liberty  to  get  the  ungotten  portion  of 
the  six  acres  ;  and  when  six  acres  were  gotten  there  should  be 
liberty  to  get  the  remainder;  habendum  for  twelve  years  from 
the  2nd  Feb.,  1805.     It  was  intimated,  that  the  instrument 
operated  as  a  demise  for  twelve  years  from  the  2nd  Feb.,  1805, 
and  as  a  license  after  that  time.    However,  in  Low  Moor  Co.  v. 
Stanley  Iron  Co.}  a  bargain  and  sale  of  unopened  mines  to  a 
person,  his  executors,  administrators,  and  assigns ;  not  followed 
by  enrolment  or  by  livery  of  seisin,  hut  followed  by  possession  ; 
was  held,  in  disregard  of  Haigh  v.  Jaggar,  to  create  neither  a 
lease  nor  a  license,  but  only  a  tenancy  at  will.^    In  Atkinson  v. 
King  *  a  grant  in  these  words,  "  I  agi*ee  to  allow  you  to  sink 
pit  for  coal  in  B.  at  1&  6(2.  per  ton,  and  not  to  allow  any  one 
to  sink   on  any  coal  you  prove  in  the  pit,"  was  said  to  be    , 
a  license.*    In  Ex  parte  Hankey^  A.  entered  into  an  agree- 
ment with  B.,  authorising  him  during  the  then  present  year  to 
dig  earth  and  make  bricks  on  two  pieces  of  land,  on  payment  of 
specified  sums  varying  according  to  the  quantity  of  the  bricks 
to  be  made.    It  was  held,  that  B.'s  estate  was  a  lease  for  a 
year.     In  Re  Stroud,^  A.  agreed  to  let  and  B.  to  hire  land 
and  premises  at  a  fixed  surface  rent  for  the  purpose  of  brick- 
making.     B.  was  to  pay  S^.  per  thousand  for  the  bricks,  and  to 
make  at  least  4,000,000  a  year,  or  pay  rent  equal  thereto ;  and 
he  was  not  to  excavate  beyond  the  depth  of  eight  feet  without 
special  license.    It  was  held,  that  B.'s  estate  was  either  a  tenancy 
at  will  or  from  year  to  year. 

/.  Stamps. 

A    license  to  get  minerals  of  the  Duchy  of  Cornwall  for  a  Stamps. 
period  not  exceeding  one  yeai*  is  exempt  from  stamp  duty.^ 

»  34  L.  T.  N.  S.  186.    In  the  Court  by  Christian,  L.J.,  in  the  Court  of 

below   (33  1*.  436)  Haigh  r.  Jaggar  Appeal  (2  L.  B  (Ir.)  346, 360). 

ijanie^  p.  266)  was  foUowed.  »  1  Mont.  &  M.  247. 

*  This  was  at  law.    In  equity  the  >  8  C.  B.  602. 

intCTest  of  the  grantee  would  have  7  7  &  8  Vict.  c.  65,  s.  43.    An  equi- 

been  diftercnt.  table  assignment  of  a  license  did  not 

>  Ir.  Bep.  11  C.  L.  640, /irr  May,  C.J.  formerly  require  a  stamp  :  see  Barker 

«  The   dictum  was  dissented  from  v.  Birkbeck,  3  Burr.  1563. 
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BANKRUPTCY  AND   DEATH   AND   CONSEQUENT 

DEVOLUTION. 

a.  Banh'uptcy — DissoliUioii  of  PaHnerahip — Devolution. 

The  bankruptcy  of  any  partner  in  the  working  of  an  ordinary 
mine  or  quarry,  whether  he  is  a  partner  in  the  land  itself  also, 
or  a  mere  co-owner  of  the  land,  operates,  it  is  conceived,  as  a 
dissolution  of  the  partnership.  And,  if  any  subsequent  working 
is  carried  on  between  the  old  partner  and  the  trustee,  it  is,  it  is 
conceived,  by  virtue  of  a  fresh  partnership  arrangement.  There 
are,  no  doubt,  authorities  declaiing  that,  in  this  respect,  mining 
partnerships  differ  from  other  kinds  of  partnership.^  But, 
unless  these  authorities  are  taken  to  apply  to  cost-book  mines,' 
they  cannot,  it  is  conceived,  be  considered  law.^ 

It  is  impossible  for  two  or  more  partners  in  a  mine  or  quarry 
to  defeat  the  policy  of  the  bankrupt  laws  by  providing,  that, 
on  the  bankruptcy  of  any  of  them,  his  trustee  shall  not  be 
entitled  to  his  interest  in  the  land,  but  only  to  his  interest  in 
the  assets  other  than  the  land.^ 


Person  work- 
ing mine  or 
quarry  not 
necessarily 
trader  within 
Irish  Bank- 
raptcy  Act. 


6.  Bankruptcy — Trading, 

A  person,  who  works  mines  or  quarries,  may  be  a  trader  in 
the  sense  that  mining  operations  have  always  been  regarded  as 
a  species  of  trade.^  He  may  not,  however,  necessarily  be  a 
trader  within  the  meaning  of  the  Bankr.  (Ir.)  Am.  Act,  1872  ;• 


*  Fercday  v.  Wightwick,  1  R.  &  My. 
49 ;  Ex  parte  Broadbent,  1  M.  &  A. 
638.    See  ajUe,  p.  137,  n.  **. 

^  See  postj  Chap.  XIX.,  Sect.  4,  a, 
(«)  ;  r,  (a),  (/9). 

s  See  Jefferys  v.  Smith,  3  Bubs,  167. 


Cf.  Tatam  v,  Williams,  3  Ha.  355. 

*  Whitmore  v.  Mason,  2  J.  &  H. 
204. 

'  See  ante,  p.  57,  n.  *,  and  cases  tliere 
cited. 

«  35  &  36  Vict.  c.  68. 
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and  it  maj  be  important  to  determine  under  T?hat  circumstances 
be  is  or  becomes  a  trader  within  the  meaning  of  that  Act. 

The  Act  itself^  includes  in  its  specification  of  traders  alum-  Alum  makers 
makers,^  brickmakers,^  and  limebumers.*  —brick- 

makers — lime 

The  Act  also  includes  ''persons  who seek  their  living  burners. 

by  buying  and  selling goods  or  commodities,  or  by  the 

workmanship  or  conversion  of  goods  or  commodities."  ^    The  Phosphate 
owner  of  a  phosphate  mine,  who  sells  the  phosphate,  is  not  ^"^^ 
within  this  description.*    Nor  is  a  person  who  digs  stones  from  stone  quany. 
his  own  quany,  and  sells  them  ;7  although  he  may  become  so 
by  purchasing  stones  from  others,  if  the  purchase  is  on  an 
extensive  scale,  and  he  intends  to  carry  on  a  trade.^    Nor  is  Coal  mine. 
a  person  who  works  a  coal-mine,  and  sells  the  coal,  within  the 
description  in  question ;  whether  he  has  acquired  the  mine  for 


1  S.  4  ;  20  &  21  Vict  c.  60,  s.  90. 
'  An  alum-maker  was  formerly  held 
to  be  a  trader,  or  not,  according  as  be 
mannfactnred  independently  as  a 
tiBde,  or  merely  manufactured  as  a 
mode  of  enjoying  the  profits  of  his 
land  :  see  Newton  v.  Kewton,  2  Wils. 
170 ;  Port  ».  Tnrton,  ih.  172 ;  Watkins 
V.  Caddel,  1  B.  C.  C.  176;  WeUs  v. 
Parker,  1  T.  B.  38 ;  Parker  v.  Wells,  1 
B.  P.  C.  645  ;  Sutton  v,  Weeley,  7  East, 
447;  Br  parte  Burgess,  2  Gl.  &  J. 
200. 

*  A  brickmaker  was  formerly  held 
to  be  a  trader,  if  he  purchased  or  rented 
land^and  manufactured  bricks  thereout 
for  public  sale  as  an  independent  trade 
C&p  parte  Harrison,  1  B.  C.  C.  173 ; 
Wells  V.  Parker,  «.  «.,  34  ;  Parker  v. 
Wells,  «.<• ;  Sutton  v.  Weeley, «.  $.  448  ; 
JBx  parte  Buigess,  u.  $.  199 ;  Heane 
9.  Bogers,  9  B.  &  C.  590) ;  or  if  the 
produce  of  his  land  was  merely  the 
raw  material  of  a  manufacture,  and 
was   used  as  such  (Wells  v.  Parker, 
«.  «.);   or  if  be  purchased  the  ma- 
terials of  his  manufacture  (^Ex  parte 
GalliJDOie,  2  Bose,  424).    But  he  was 
not  held  to  be  a  trader,  if  he  merely 
maniifactuied  as  the  most  beneficial 
m-y^***  of  enjoying  the  profits  of  his 
land  (JSLr  parte  Harrison,  tr.  #.;  Wells 


V,  Parker,  «.  #. ;  Parker  v.  Wells,  «.  $, ; 
Sutton  V.  Weeley,  u.  *.,  442  ;  Ex 
parte  Gallimore,  t».  s, ;  Ex  parte  Bur- 
gess, «.  «.;  Heane  v,  Rogers,  v,  *.;  Paul 
V.  Dowling,  3  C.  &  P.  600)  ;  whether 
he  had  a  freehold  or  a  leasehold  interest 
therein  (^Ex  parte  GaUimore,  u,  s. ;  Ex 
parte  Burgess,  u.  s. ;  He  Cleland,  2  Ch. 
469);  and  notwithstanding  that  various 
ingredients  were  used,  and  that  by  the 
manufacture  the  earth  was  changed 
into  a  totally  different  substance  (Sut- 
ton V.  Weeley,  u.  *.,  447).  And  manu- 
facturing generally  for  sale  did  not, 
of  itself,  constitute  him  a  trader,  if  he 
had  acquired  the  land  by  gift  or  devise 
(Sutton  V,  Weeley,  v.  #.,  446, 447.  See, 
however,  Wells  v,  Parker,  v.  «.,  40). 

•  The  same  distinction  was  formerly 
held  to  prevail  in  the  case  of  lime- 
burners,  as  in  the  case  of  alum-makers 
(as  to  which  see  supra,  n.  2) :  see 
Sutton  V.  Weeley,  u,  *.,  447  ;  Ex  parte 
Hidge,  1  Bose,  316  ;  Ex  parte  Burgess, 
«.  «.,  200 ;  Paul  v.  Dowling,  «.  t, 

»  S.  4  ;  20  &  21  Vict.  c.  60,  s.  90. 

•  Ex  parte  Schombeig,  10  Ch.  172. 
7  Ex  parte  Gardner,  1  Rose,  377 : 

see  also  Ex  parte  Burgess,  u,  #.,  200. 
Cf.  Steward  v,  Blake  way,  6  Eq.  481, 

•  Ex  parte  Gardner,  v.  *. 

8  2 
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Slate  quarry. 


Iron  mine — 
lead  mine. 


that  very  purpose,  or  not.^  And  the  mere  facts  of  his  buying 
articles,  and  selling  them  to  his  own  pitmen,  will  not  constitute 
him  a  trader.^  But  if  he  procures  a  particular  species  of  coal 
from  ekewhere  on  an  extensive  scale,  to  sell  with  his  own,  and 
so  render  his  own  marketable ;  and  sells  them  together ;  he 
becomes  a  trader.^  For,  in  such  a  case  he  both  buys  and  sells.^ 
A  person  who  takes  a  lease  of  salt-works  and  brine-pits  for  the 
purpose  of  manufacturing  salt  out  of  the  springs  and  rock  salt 
on  the  demised  premises,  and  who  manufactures  salt  accordingly, 
and  sells  it,  is  not  within  the  description ;  although  these 
several  acts  are  done  in  conjunction  with  another  person,  and  for 
the  common  benefit'  Nor  is  a  person,  who  becomes  the  lessee 
of  a  quarry,  and  works  it  up  into  slates  for  sale,  within  the 
description.*  And  he  is  not  brought  within  it  by  merely  selling 
tools  and  gunpowder  to  his  workmen.^  And,  of  course,  he  is 
not  brought  within  it  by  a  single  act  of  selling  spare  iron  to  a 
builder  to  be  used  in  buildings  on  the  premises.^  Nor  is  a 
person,  who  smelts  iron  or  lead  ore  from  his  own  mines  into 
pig  iron,  and  sells  it,  within  the  description  ;  although  various 
ingredients  are  used  in  the  smelting,  and  by  the  smelting  an 
essentially  different  substance  is  produced.'  But  where  a  person 
not  merely  raises  iron  ore  from  his  own  mine,  but  purchases 
other  iron  ore  on  a  large  scale,  and  manufactures  and  sells  both, 
he  becomes  a  trader.^^  And  if  the  ore  bought  is  to  the  ore 
raised  in  such  a  proportion  as  that  of  65  or  70  to  35  or  30  per 
cent.,  the  buyer  becomes  a  trader ;  notwithstanding  that  the  ore 
bought  may  have  been  bought  for  the  purpose  of  making  the 
ore  raised  a  marketable  commodity.^^  Where  the  lessee  of  an 
iron  mine  purchased  large  quantities  of  pig  iron,  which   he 


»  Port  V.  Tarton,  2  Wils.  169  ;  Wells 
V.  Parker,  1  T.  B.  38  ;  on  appeal, 
Parker  v.  Wells,  1  B.  P.  C.  545 ;  J5x 
parte  Broadbent,  1  M.  &  A.  640  ; 
Anon.  Fonbl.  Bk.  B.  251. 

*  Ex  parte  Gallimore,  2  Bose,  424. 

*  Port  V,  Turton,*. «.,  170  ;  Ex  parte 
Oallimore,  u.  i, 

*  See  and  consider  Anon.  Fonbl. 
Bk.  B,  251.  Ct  Sutton  v.  Weeley,  7 
East,  448. 

»  JKr  jmrte  Atkinson,  1  M.  D.  &  De 
G.  300. 


•  Re  Cleland,  2  Ch.  466.   CL  Kent  r. 
Astley,  L.  B.  5  Q.  B.  19,  25. 

7  Re  Cleland,  «.  «.    Ct  Ex  parte 
Gallimore,  v. «. 

*  Re  Cleland,  «.#. 

»  See  Watkins  v.  Caddel,  1  B.  C.  C. 
176  ;  Satton  v,  Weeley,  u,  e.,  447. 

w  See  Watkins  v.  Caddel, «.  #.,  178  ; 
Crawsbaj  v.  Manle,  1  Swanst.  523, 
528.    Ct  Wells  v,  Parker,  ».  #..  34,  39. 

"  Turner  r.  Hardcastle,  11  C.  B, 
N.  S.  683. 
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manufactured  into  cast  iron  implements  for  the  purpose  of 
working  the  mine ;  and  sold  to  persons  in  the  neighbourhood 
the  surplus  of  the  cast  iron,  which  he  did  not  require  to  use ; 
whether  he  was  a  trader  or  not  was  held  to  be  a  question  of  his 
intention.^ 

The  result  of  the  law  may  be  expressed  as  follows : —  Result  of  law. 

(1.)  Alum-makers,  brickmakers,  and  lime-burners,  are  traders. 

(2.)  Subject  to  this,  the  mere  fact,  m  the  case  of  any  mine 
or  quarry,  that  it  has  been  purchased  or  taken  on  lease  for  the 
purpose  of  working  it,  and  selling  the  produce,  does  not  con- 
stitute a  trading.' 

(3.)  Nor  does  the  mere  fact  that,  by  the  working,  a  different 
substance  is  produced. 

(4.)  Nor  do  the  mere  facts  that  the  mine  or  quarry  belongs 
to,  and  the  working  is  conducted  by,  two  or  more  persons  in 
conjunction.' 

(5.)  Nor  do  the  mere  facts  of  purchases  being  made  on  a 
small  scale  of  other  produce  to  sell  with,  and  make  marketable, 
the  produce  of  the  working,  and  of  sales  of  them  being  made 
together.* 

(6.)  But  it  is  otherwise,  if  the  purchases  of  other  produce  are 
made  on  an  extensive  scale. 

(7.)  Whether  or  not  there  is  a  trading  may,  in  doubtful  cases. 
depend  on  whether  the  land  is  ancillary  to  the  manufacture,  or 
the  manufacture  to  the  land.^ 

Similar  considerations  applied  in  England  under  the  Bank-  England. 
ruptcy  Act,  1869.*    But  the  Bankruptcy  Act,  1883,  abolished 
the  distinction  in  England  between  traders  and  non-traders. 


1  jEUr  parte  Salkeld,  3  M.  D.  &  De 
G.  125. 

*  Se&Be  Cleland,  2  Ch.  469. 

*  This  was  doubted  in  Crawshaj  v. 
Jfmole,  1  Swanst.  518,  623. 

<  See  and  consider  %b,  623. 

*  See  Ex  parte  Harrison,  1  B.  C.  G. 
178  ;  WcUb  v.  Parker,  1  T.  R.  34.  Cf. 
Crowther  v.  Thorlcy,  31  W.  B.  564. 
Th^^  the  roles  of  a  building  society 
piorided,  that  upon  the  conyeyaDce 
of  land  by  the  society  to  its  members, 
the  mines  shonld  be  reserred  to  the 


trustees  of  the  society,  who  should 
have  "  full  power  to  sell  lease  get  or 
win"  the  minerals  as  they  should 
think  best,  for  the  beucfit  of  the  mem- 
bers. It  was  held,  that  the  winniug 
of  the  minerals  was  not  merely  sub- 
sidiary to  the  main  object  of  the 
society ;  that  it  was  a  carrying  on^of 
a  business  ;  and  that  the  society  was. 
therefore,  within  s.  4  cf  the  Comp. 
Act,  1862. 
•  8ee  8.  4  ;  sch.  1. 
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c.  Death — Dissolution  of  Partnership. 

The  death  of  any  partner  in  an  ordinary  mine  or  quany 
operates^  it  is  conceivedi  as  a  dissolution  of  the  partnership.^ 

d.  Death — Devolution} 
(a)  MiTie  0?'  Quarry. 

Dower  may  be  due  of  mines  or  quarries  wrought  during  the 
coverture.'  And  it  is  immaterial,  in  order  that  a  right  of 
dower  may  accrue,  whether  the  mines  or  quanies  were  wrought 
by  the  husband,  or  by  lessees  for  years  under  him ;  or  whether 
such  lessees  paid  pecuniary  rents,  or  rents  in  kind ;  or  whether 
the  mines  were  under  the  husband*s  own  lands,  or  under  the 
lands  of  another  person,  if  the  husband  had  obtained  from  such 
other  person  (not  a  mere  license,  but)  a  grant  to  take  the  whole 
stratum.^  Dower  cannot  be  due  of  mines  or  quarries  unopened  ^ 
during  the  coverture ;  whether  under  the  husband's  own  lands, 
or  under  the  lands  of  others ;  and  whether  such  mines  or  quar- 
ries were  left  unopened  by  the  husband,  or  by  his  lessees.' 
Assignment  of  Dower  may  be  assigned  of  mines  or  quarries  either  collectively 
with  other  lands,  or  separately  of  themselves^  It  should,  it  has 
been  said,  be  assigned  by  metes  and  bounds,  if  practicable: 
otherwise  either  by  a  proportion  of  profits,  or  by  separate  alter- 
nate enjoyment  of  the  whole  for  short  proportionate  periods.^ 
In  assigning  dower  an  estimate  should  be  made  of  the  annual 
value  of  the  open^  mines  or  quarries  as  part  of  the  value 
of  the  estates  of  which  the  widow  is  dowable.*  But  it  is  not 
necessary  to  assign  any  of  the  open  ^  mines  themselves,  or  any 
portions  of  them.    The  third  part  in  value  to  be  assigned  may 


1  Notwithstanding  the  dictum  to 
the  contrary  in  Fereday  v,  Wightwick, 

1  R.  &  My.  49.  See  Tatam  v.  Wil- 
liams,  8  Ha.  355.  Cf.,  as  to  bank- 
ruptcy, anUt  p.  258.  See  also  antCt 
p.  137,  n.  \ 

'It  has  always  been  necessary,  that 
a  will  of  mines  should  be  executed 
with  the  same  formalities  as  a  will  of 
surface  property :  see  Port  v.  Turton, 

2  Wils.  172.  For  the  form  of  an  order 
in  an  administration  action  for  the  ap- 


pointment of  a  receirer  and  manager 
of  a  testator^s  mines,  see  Shale  «.  Hod- 
son,  Crockford  v.  Salmon,  Set.  420. 
>  Stoughton  V.  Leigh,  1  Taunt.  402.j 

*  Ih. 

*  As  to  open   and  new  mines  or 
quarries,  see  ante,  pp.  22  et  M$q, 

*  Stoughton  V.  Leigh,  %.  s. 
7  lb. 

■  lb. 

*  lb.  410 :  see  also  Hoby  v.  Hoby, 
1  Vem.  218. 
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consist  wholly  of  land  set  out  by  metes  and  bounds,  and  con- 
taining none  of  tlie  open  ^  mines.  Or  any  of  the  mines  them- 
selves may  be  included  in  the  assignment ;  being  specifically 
described,  if  the  particular  lands  in  which  they  lie  are  not  also 
assigned.  Or  the  enjoyment  and  perception  of  the  profits  of 
any  of  the  particular  mines  may  be  divided.^  However,  at  the 
present  day  dower  is  hardly  ever  actually  assigned. 

It  need  hardly  be  said,  that  minerals  when  unsevered  are  Real  and  per- 
part  of  the  mine  or  quarry  containing  them,  and  devolve  with  J^ntaJves^ 
it,  and  not  as  pure  personal  estate.*  minerals. 

On  the  death  of  any  tenant  in  common  or  coparcener  of  Co-owner. 
a  mine  or  quarry,  his  or  her  share  devolves  as  real,  and  not 
as  personal,  estate.^  On  the  death  of  any  partner  in  the^^^^i'^'^ 
working  of  a  mine  or  quarry,  who  is  a  mere  co-owner  of  the 
land  itself,  his  share  devolves  as  real,  and  not  as  personal, 
estate.^  While,  however,  this  is  quite  clear  as  a  principle,  its 
application  to  a  particular  state  of  facts  often  gives  rise  to  diffi- 
culties. The  parties  may,  for  example,  by  the  nature  of  their 
operations,  leave  it  in  doubt,  whether  they  have  not  constituted 
themselves  partners  in,  and  altered  their  relations  as  mere 
co-owneiH  of,  the  land.  Where  any  such  doubt  arises,  the  test 
for  resolving  it  is  to  be  found  in  the  answer  to  the  question, 
Have  the  parties  treated  their  operations  as  ancillaiy  to  the 
land,  or  the  land  as  ancillaiy  to  their  opemtions?  In  the 
former  case,  their  relations  as  co-owners  of  the  land  will  not 
have  been  altered.  In  the  latter,  they  will  Quarrying  will 
frequently  be  found  to  come  under  the  former  case.  Such  an 
operation  as  digging  out  iron  ore,  and  turning  it  into  iron 
bars,  will  usually  be  found  to  come  under  the  latter.^    If  two  or 


1  Ab  to  open  and  new  mines  or 
qoarriiea,  see  ante^  pp.  22  et  teq, 

*  Stonghton  v.  Leigh,  1  Taunt  410, 
411. 

»  Port  V.  Tnrton,  2  Wils.  172. 

^  See  Steward  v.  Blakeway,  6  £q. 
481,  i»2,per  Lord  Romillj. 

*  7». 

*  Ih.  i%\,jper  Lord  Bomillj :  see  also 

Daries  r.  Games,  12  Ch.  D.  813,  and 

cases  there  cited.    Cf.  the  distinction 

hetween  the  case  where  land  being 

the  separate  property  of  one  person 


becomes,  on  his  entering  into  partner- 
ship with  another,  the  property  oC  the 
firm,  and  the  case  where  it  continues 
to  be  the  property  of  the  original 
owner,  as  iUustrated  by  Hills  v* 
Parker,  7  Jur.  K.  S.  833  ;  and  Bnrdon 
V,  Barkus,  3  Giff.  412  ;  4  De  G.  F.  & 
J.  42.  For  the  test,  whether  a  share 
in  a  mining  concern  is,  or  is  not,  an 
interest  in  land  within  the  4th  sect, 
of  the  Statute  of  Frauds,  see  ante^ 
pp.  184, 185. 
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more  persons  are  co-owners  of  land,  and  carry  on  a  trade  as 
ancillary  to  it,  and  out  of  the  undivided  profits  of  the  trade 
purchase  other  land,  the  purchased  land  will,  on  the  death  of 
one  of  them,  devolve  as  real,  not  as  personal,  estate.^  The 
share  of  an  ordinary  partner  in  a  mine  or  quarry  devolves, 
primd  facie,  as  personal  estate.'  But,  of  course,  his  interest  in 
land  will,  in  case  an  intention  to  that  effect  be  clearly  indicated, 
devolve  as  real  estate.' 
Mortmain  Where  mines  or  quarries  are  vested  in  trustees  for  a  partner- 

ii^Tidoak.  ^  ^^^P  ^^  company  in  trust  for  the  individual  members  in  propor- 
tion to  their  shares,  and  not  in  trust  for  the  undertaking 
generally,  the  interest  of  each  member  is  an  interest  in  the 
land,  and  cannot  be  bequeathed  to  a  charity.^  However, 
where  mines  or  quarries  are  vested  in  trustees  for  a  partnership 
or  company  in  trust  for  the  undertaking  generally,  and  not 
for  the  individual  members  in  proportion  to  their  shares,^  a 
bequest  of  his  interest  by  any  member  is  not  obnoxious  to 
the  Mortmain  Acts.*  Thus,  in  Hayter  v.  Tucker^  a  tes- 
tator bequeathed  his  residuary  personal  estate  to  a  charity. 
Fart  of  the  estate  consisted  of  shares  in  various  mining  under- 
takings.^ It  was  in  evidence,  that  leases  of  the  mines  in  ques- 
tion had  been  granted  to  trustees  for  the  undertakings ;  and  that 
the  shareholders  had  no  interest  in  the  mines  themselves,  but 
only  in  the  profits  of  the  working.  It  was  held,  that  the 
charity  was  entitled.  And,  in  such  a  case,  it  is  apparently 
immaterial,  whether  the  substantial  object  of  the  concern  is  a 
dealing  with  land,  or  whether  the  land  is  merely  ancillary  to  a 
trading  independent  of  it.  Morris  v.  Glynn^  is,  no  doubt,  a 
decision  to  the  contrary.  In  that  case  a  te^statrix  was  at  the 
time  of  making  her  will  possessed  of  fifteen  shares  in  a  concern, 
the  business  of  which  consisted  of  manufacturing  iron  obtained 


*  Steward  v,  Blakeway,  6  Eq.  479  ; 
4  Ch.  603. 

«  Crawsbaj  r.  Manle,  1  Swanst. 
508  ;  Steward  v,  Blakeway,  6  Eq.  481. 

»  See  Balmain  v.  Shore,  9  Ves.  500. 

<  See  Hayter  v.  Tacker,  4  K.  ic  J. 
243,  246  ;  Entwiatle  v.  Davis,  4  Eq. 
272. 


'  As  to  the  effect  of  which,  see  ante^ 
pp.  184, 185. 

•  Hayter  v.  Tucker, ».  #. 
M  K.  &  J.  243. 

•  They  were  conducted  on  the  cost, 
book  system,  but  this  is  immaterial. 

•  27  Beav.  218. 
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from  its  own  estates.    These  estates  were  vested  in  trustees  in 
trust  for  the  purposes  of  the  company  ;  but  it  could  not  be  dis- 
puted, that  the  land  was  not  held  as  merely  ancillary  to  an 
ordinary  trading  purpose.    The  testatrix  bequeathed  the  shares 
to  a  charity  ;   and    it   was   held,  that  the  gift  was   invalid. 
Morris  v.  Glynn  has,  however,  since  been  expressly  dissented 
from  ^ ;  and  it  can  hardly  now  be  considered  law.^    Shares  in  Irish  or  Scotch 
Irish,  or  Scotch,  or  foreign  mines,  are  not  within  the  policy  of  mines^^m- 
the  Mortmain  Acts.'    And  shares  in  companies  registered  under  p*°*«»  ^^^^ 
the  Comp.  Act,  1862,  are  personal  estate.^  1862. 


(fi)  Renders. 

In  Barrs  v.  Lea,^  certain  sums  payable  half-yearly,  and  de-  Real  and 
scribed  as  "  further  consideration  money,"  and  depending  on  the  reprcscnta. 
rate  of  working  the  demised  mines,  were,  in  addition  to  an  *^^^* 
annual  surface  rent,  reserved  to  the  lessor,  his  heirs  and  assigns. 
It  was  held,  that,  as  between  the  real  and  personal  representa- 
tives of  the  lessor,  these  sums  were  in  the  nature  of  rent,  and 
passed  to  the  heir.  However,  in  Hatfterton  v.  Bradburne,^  A., 
being  the  owner  of  mines,  executed  a  deed,  by  which  he  "  sold 
and  disposed  of,  and  granted  and  conveyed  "  them  to  B.  for  99 
years,  subject  to  the  payment  to  the  owner,  his  "  executors,  ad- 
ministrators," and  assigns,  of  £7998  by  instalments  extending 
over  the  first  twelve  years.  On  non-payment,  power  was  given 
to  A.,  his  "  executors,  administrators,"  and  assigns,  to  dihtrain  and 
re-enter ;  and  provisions  were  made  for  the  consequent  avoid- 
ance of  the  grant,  and  for  relieving  A.,  his  "  heirs,  executors,  or 
administrators,"  from  any  liability  to  repay  any  part  of  the 
"purchase-money"  for  the  "minerals"  sold.  The  deed  also  en- 
abled B.  to  become  the  tenant  of  the  surface  at  a  rent  extending 
over  the  whole  period ;  and  this  rent  and  an  incidental  power 
of  distress  were  reserved  to  A.,  his  "heirs  and  assigns."  It 
held,  that  the  unpaid  instalments  of  the  £7998  were  not  in 


>  See  Entwifltle  v.  Davis,  4  £q.  272.  Set.  591. 

«  Cf.,  88  to  one  of  the  tests  of  a  <  S.  22. 

trading,  tmte^  p.  261.  *  33  L.  J.  Ch.  437. 

s  Baker  v.    Satton,  1   Keen,   284.  «  13  Sim.  699. 
FofT  the  form  of  the  order,  see  t^. : 
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DEATH  AND 


[chap.  xm. 


Heir  and  re- 
nuundermaji. 


Apportion- 
nent  Act. 


Mortmain 
Acta. 


the  nature  of  rent,  but  constituted  a  personal  debt  owing  by  the 
lessees. 

Ore  is  analogous  to  money,  and  a  reservation  of  ore  or  toll 
will  go  to  the  remainderman  as  money,  although  made  payable 
to  the  lessor,  his  heirs  and  assigns.^ 

The  Apportionment  Act,  1870,'  applies  to  rents  or  royalties 
reserved  at  fixed  periods.'  But  it  does  not  apparently  apply  to 
royalties  payable  at  uncertain  times,  and  depending  upon  acts 
within  the  will  and  pleasure  of  the  party  who  is  to  pay ;  such 
as  royalties  payable  upon  a  sale  of  the  produce  of  the  mine  or 
quarry.* 

Mining  rents  and  royalties  are  personalty,  not  realty,  for  the 
purposes  of  the  Mortmain  Acts.' 


(y)  Mvneixda  or  their  Proceeds. 

Mineraiii  or  Where  the  tenant  for  life  of  a  settled  mine  or  quarry,  in  the 

their  proceedfl.  gjercise  of  his  right,  works  it,  the  minerals,  which  by  the  work- 
ing he  has  converted  into  chattels,  devolve,  on  his  death,  on  his 
personal  representative,  and  not  on  the  remainderman;*  the 
tenant  for  life  having  made  them  his  absolute  property.^    As 


1  CampbeU  v.  Leach,  Amb.  748 : 
see  also  Basset  v.  Basset,  U,  843. 

»  33  &  34  Vict.  c.  35. 

>  See  LleweUyn  v.  Bons,  2  £q.  27, 
ft  decision  under  4  &  5  Will.  4,  c. 
22. 

<  St.  Aubyn  v.  St.  Anbyn,  1  Dr. 
k  Sm.  611.  This  was  a  decision  nnder 
4  &  5  WiU.  4,  c.  22,  the  language  of 
which  is  rents,  annuities,  and  other 
payments  *'  made  payable  or  coming 
due  at  itzed  periods."  The  language  of 
the  Act  of  1870  (33  k  34  Vict.  c.  35, 
8.  2),  is  diiferent;  being  "rents,  an- 
nuities, dividends,  and  other  periodical 
payments  in  the  nature  of  income." 
But  "periodical  payments"  would 
probably  receive  the  same  construc- 
tion as  "payments  at  fixed  periods." 
See,  however,  Set  1267.  As  to  ap- 
portionment in  Scotland  between  an 
heir  and  an  executor,  see  Weir  v,  Dur- 
ham, 8  Sess.  Cae.  (Ser.  8),  725.     The 


proper  principle,  on  which  an  appor- 
tionment  of   rent  should  be  made, 
where  a  man  dies  intestate,  having 
been  the  owner  in  fee  of  a  mine,  and 
the  lessee  for  a  term  of  the  overlying 
surface ;  and  either  property  is  value- 
less without  the  other  ;  and  the  heir- 
at-law  and  administrator  are  desiroas 
that  both  properties    should   be  let 
together  to  the  same  tenant;  is  to 
assume  the  mine  and  the  maftnoe  to 
have  always  been  differently  owned, 
and  then  to  calculate  what  rent  the 
mine  owner  would  have  to  pay  for  the 
use  of  the  surface  :  see  Quest  v,  Sast 
Dean,  L.  R.  7  a  B.  342 ;  Kittovr    v. 
Liskeard,  10  ib,  13.    CI  Ley  v.  Ley, 
6  Eq.  174. 

*  Brook  V.  Badley,  4  Eq.  106. 

*  Stuart  V.  Bute,  1  Dow,  86. 

7  See  antet  pp.  46, 55.    See  Port  v. 
Tnrton,  2  Wils.  172. 
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has  been  already  seen,^  where  mines  or  quarries  belonging  to  a 
lunatic  tenant  in  fee  simple  are  sold,  partitioned,  or  exchanged, 
the  moneys  received  in  respect  thereof,  so  far  as  they  have  not 
heen  applied  for  the  benefit  of  the  lunatic,  are,  on  his  death, 
considered  as  real  estate. 


(b)  Fioslurea  and  Moveable  Effects. 

Salt  pans  erected  for  the  purposes  of  salt  works  by  a  tenant  Fixtuns  and 
m  fee  simple,  which  were  removeable,  have  been  held  to  go  to  JJ^^  * 
the  heir^  and  not  to  the  executor ;  the  salt  works  haviDg  been 
necessary  for  the  enjoyment  of  the  inheritance.^  It  has, 
however,  been  held,  that,  where  a  tenant  for  life  or  in  tail  erects 
a  fire  engine  to  work  his  colliery,  it  will,  on  his  death,  devolve 
as  personalty,  and  not  go  with  the  estate  to  the  remainderman ; 
a  colliery  having  always  been  considered  as  a  species  of  trade.' 
The  question,  whether  such  articles  as  materials  laid  down  for 
making  waggon-ways,  or  such  articles  as  fire-engines,  are  fixed 
to  the  freehold,  and  pass  therewith  to  the  heir  or  remainder- 
man ;  or  go  to  the  personal  representative  of  the  party  erecting 
them ;  will  sometimes  be  determined  by  the  custom  of  the 
district  in  question.^ 

>  Ante,  p.  12S.  99,  118.    An  inquiry  on  the  subject 

'  Lawton  v.  Salmon,  1  H.  Bl.  269  n.  will,  if  necessaiy,  be  directed,  ib.    As 

*  Lawton  «.  Lawton,  3  Atk.  13, 16  ;  to  buildings  and  machinery  erected 

Dudley  r.   Warde,   Amb.  112,   114  :  under   the    Derbyshire  customs,  see 

see  also  ante,  p.  57,  n.  ',  and  other  Wake  v,  HaU,  «.  «.,  195,  216 ;  poeij 

cases  there  cited.    See  Wake  v.  Hall,  Chap.  XXI.,  Sect.  l,d.    As  to  Scotch 

S  App.  Cas.  195, 210.  law,  see  Bain  v.  Brand,  1  App.  Caa.  762. 

^  See  Lowtherr.  Cavendish,  1  Eden, 


CHAPTER    XIV. 

NEIGHBOURS— GENERAL  PRINCIPLES— NUISANCES— 
USER  OF  SURFACE  OR  SUBSOIL. 

Sect.  1.— GENERAL  PRINCIPLES. 

Generallj.  It  has  been  seen,  that,  where  mines  subjacent  to  a  surface, 

and  the  surface,  are  di£ferently  owned ;  whether  such  ownership 
has  always  been  separate,  or  the  separation  has  been  effected  by 
some  insti*ument  of  severance ;  the  mines  and  the  surface  are 
separate  tenements,  and  possess  all  the  incidents  of  separate 
ownership.^  Of  course,  the  same  principle  applies,  where  an 
underlying  and  an  overlying  mineral  property  are  differently 
owned.*  And,  d  forti(yi^,  it  must  apply,  where  mines  are 
differently  owned  from  a  laterally  adjacent  surface ;  or  where 
two  laterally  adjacent  mineral  properties  are  differently  owned. 
Where  any  of  these  states  of  things  exists,  it  is  important  to 
ascertain  what  the  mutual  rights  and  duties  of  the  adjoining 
owners  are. 
General   .  The  most  general  principles  applicable  to  determine  the 

Ti^i^mayuBe  ™u*"^  rights  and  duties  of  adjoining  owners  are  few  and 
Ms  property  u  gimple.  "  When  anything  is  granted,  all  the  means  to  attain  it 
and  all  the  fruits  and  effects  of  it  are  granted  also ;  and  shall  pass 
inclusive  together  with  the  thing  by  the  grant  of  the  thing  itself, 
without  the  words  cutti  pertinentiis,  or  any  such  like  words. 
Cuicunque  aliquid  conceditur,  conceditur  etiam  et  id  sine  quo 
res  ipsa  non  esse  potuif  *  Upon  a  simple  grant  of  mines, 
therefore,  the  power  to  dig  them  is  granted  ;  *  and  in  all  other 
respects  everything  which  is  necessary  for  the  fair  and  reasonable 

>  See  antey  pp.  27,  67.  &  B.  149  ;  8  H.  L.  G.  3C0  ;  Smith  c* 

'  See  and  consider  Mnndy  r.  Rat-  Darby,  L.  R.  7  Q.  B.  722 ;  Bamsaj  v. 

land,  23  Ch.  D.  81,  89,  96.  Blair,  1  App.  Gas.  703  ;  Pountney  tr. 

«  Shep.  Touch.  89.  Glayton,  31  W.  R.  666. 
<  lb. ;  Rowbotham  r.  Wilson,  8  E. 
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enjoyment  of  the  thing  granted  passes.     And  where,  instead  of 
mineral  property  being  granted,  it  is  excepted  from  a  convey- 
ance of  land^  the  s.ime   principles   apply.    For  "  what  will 
pass  by  words  in  a  grant  will  be  excepted  by  like  words  in  an 
exception."^    And  where  it  is  not  known,  whether  mineral 
property  has  been  the  subject  of  grant  or  of  exception,  but 
it   is   merely  known  that   its   ownership   is   in   fact  distinct 
from  the  ownei'ship  of  adjoining  property,  similar  principles 
apply.     For  it  is  a  rule,  that  a  man  may,  in  general,  use  his 
property  as  he  pleases,  and  make  the  most  of  it.^    "  The  general 
rule  of  law  in  both  countries  '  is,  that  the  owner  of  one  piece  of 
land  has  a  right  to  use  it  in  the  natural  course  of  user,  unless  in 
so  doing  he  interferes  with  some  right  created  either  by  law  or 
contract.     And,  as  a  branch  of  that  law,  the  owner  of  the 
minerals  has  a  right  to  take  away  the  whole  of  the  minerals  in 
his  land,  for  such  is  the  natural  course  of  user  of  minerals; 
and  a  servitude  to  prevent  such  an  user  must  be  founded  on 
something  more  than  mere  neighbourhood."  ^    It  is,  however,  General 
on  the  other  hand,  a  clear  rule,  as  expressed  in  the  maxim. «ic  Yv^^must^ 
utere  tuo  ut  cdienum  non  ladaa,  that  a  man  must  not,  in  the  ^^^  j^J^"  ^^ 

neighbour. 

user  of  his  property,  do  an  injuria  to  his  neighbour.^    Where  conflict  of  two 
the  two  principles  conflict,  the  question  arises,  Which  principle  P"^c^p^«»- 
shall  prevail  ? 


Sect.  2.— NUISANCES. 

(a)  Generally, 

The  owner  uf  works  carried  on  for  profit  by  his  agents  is  Obstructing 
liable  to  be  indicted  for  a  public  nuisance  caused  by  acts  of  his     ^^  ^^' 
workmen  in  carrying  on  the  works;  although  done  by  them 
without  his  knowledge,  and  contrary  to   his  general  orders.^ 

1  Shep.  Touch.  100 ;    Cardigan  r.  «  Wilson  «.  Waddell,  2  App.  Cas. 

Armitage,  2  B.  fc  C.  207;  Goold  v,  09,  ^mtt  Lord  Blackburn. 

O.   W.  Deep  Coal  Co.,  12  L.  T.  N.  S.  »  See  Harris  r.  Ryding,  6  M.  &  W. 

844.  73  ;  Eowbotham  v.  Wilson,  8  H.  L. 

*  See  Crompton  v.  Lea,  19  Eq.  126  :  Cas.  360  ;  Smith  v.  Darby,  L.  R.  7  Q. 

flee  also  Rylands  v.  Fletcher,  L.  R.  B.  723  ;  Eadon  v.  Jeffcock,  L.  R.  7  £x. 

3  H.  Li.  338.  387,  396  ;  Crompton  v.  Lea,  «.  ». 

s  Bngland  and  Scotland.  *  R.  v,  Stephens,  L.  R.  1  Q.  B.  7^2 
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[chap.  XIY. 


Sinkings  or 
erections  near 
highways. 


Fencings  near 
highways. 


This  principle  has  been  applied  against  the  owner  of  a  quarry 
whose  workmen  threw  the  rubbish  from  the  quarry  into  a  river, 
whereby  the  navigation  was  obstructed.^ 

Persons  are  bound  under  penalties  not  to  sink  pits,  or  erect 
steam-engines,  gins,  or  other  like  machinery,  within  twenty- 
five  yards  from  any  part  of  a  carriage-way  or  cart-way ;  unless 
screened  therefrom,  so  as  not  to  be  dangerous  to  passengers, 
horses,  or  cattle.* 

If  an  excavation  is  made  so  near  to  a  highway  as  to  amount 
to  a  public  nuisance,  and  a  private  injury  ensues,  an  action  will 
lie.'  However,  the  owner  of  an  unfenced  quarry,  which  adjoins 
a  public  road,  but  is  not  so  near  as  to  be  dangerous  to 
persons  using  the  road  in  the  line  of  the  road,  is  under  no 
liability  to  a  person  who  deviates  from  the  road  and  falls  into 
the  quarry.* 


No  right  to 
bam  bricks, 
if  nuisance 
created. 


Bat  nuisance 
is  a  question 
of  fact. 


03)  Brickrbuming. 

A  man  has  no  right  to  bum  bricks  on  his  land,  although 
made  of  his  own  clay,  if  a  nuisance  would  be  thereby  created.^ 
And  he  cannot  justify  the  nuisance  by  saying,  that  it  is  done  at 
a  convenient  time  and  place,  and  is  a  reasonable  user  of  the 
land ;  or  is  pro  bono  publico?  However,  the  question,  whether 
a  nuisance  is  created,  is  one  of  fact  in  each  particular  case.  It 
is  not,  for  instance,  a  question  of  mere  proximity.  Burning 
bricks  within  48  yards,^  or  60  yards,®  or  180  yards,'  or  200  yards,^^ 


1  V^   V.  Stephens,  L.  R.  1  Q.  B. 
702. 
»  5  &  6  Will  4,  c.  60,  9.  70. 

*  Barnes  v.  Ward,  9  C.  B.  392  :  see 
also  Hounsell  it.  Smyth,  7  C.  B.  N.  S. 
731. 

4  Hounsell  v,  Smyth,  u,  $.  Cf. 
Bljth  V,  Topham,  Cro.  Jac.  168.  As 
to  the  liability  of  surveyors  of  high- 
ways, in  exercising  statutory  rights  of 
digging  materials  for  roads,  to  fill  up 
or  fence  off  pits,  see  ante,  pp.  105, 106. 
See,  further,  as  to  neglect  to  fence 
excavations,  ii^ra^  Sect.  3,  e,  (/3). 

•  Walter  v.  Selfe,  4  De  0.  &  8m. 


315,  324 ;  Pollock   v.  Lester,  11  Ha. 
266  ;  Bamford  v.  Tumley,  3  B.  &  8.  62. 

•  Walter  r.  Selfe,  if.  #. ;  Bamford  r. 
Tumley,  «.  *. ;  Carey  v.  LedbittcT, 
13  C.  B.  N.  &  470  ;  Shotts  Iron  Co.  v. 
Inglis,  7  App.  Cas.  628,  543;  over- 
ruling Hole  V.  Barlow,  4  C.  B.  N.  S. 
334.  See  also  Beardmore  v,  Tredwell, 
3  Giff.  683. 

'  Walter  r.  Selfe,  u.  #.,  321. 

•  Pollock  r.  Lester,  if,  *. 

•  Bamford  v.  Tumley,  v,  ». ;  A.-G. 
V.  Tossell,  Set.  223. 

w  Barwell  v.  Brooks,  15  Jur.  418  n. 
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or  240  yards^^  or  even  653  yards,'  from  a  house,  or  pleasure 
grounds,  or  a  conservatory,  has  been  held  to  be  a  nuisance.  But, 
on  the  other  hand,  burning  bricks  within  140  yards  from  a  cot- 
tage may  not  be  a  nuisance.^  Nor  should  the  facts  of  the  time 
and  place  being  convenient,  or  the  fact  of  the  user  being  reason- 
able, be  wholly  disregarded.^  And  brick-making  is  not  neces- 
sarily a  "  noxious  or  oiTensive  trade,  business,  or  manufacture," 
within  the  meaning  of  s.  112  of  the  Pub.  Health  Act,  1875.^  In 
each  particular  case,  to  create  a  nuisance,  substantial  incon- 
venience and  material  discomfort  must  be  shown.®  Where  a 
nuisance  is  established,  the  injured  party  is  not  precluded  from 
complaining  on  the  mere  ground,  that  there  is  another  nuisance 
of  the  same  kind  in  the  neighbourhood ;  ^  or  that  other  persons 
suffering  from  the  same  nuisance  do  not  complain.^ 

Where  a  nuisance  is  established,  an  injunction  will,  in  Remedies, 
general,  be  granted  to  restrain  it'  And  the  mere  fact,  that  a 
remedy  in  penalties  may  be  available  under  the  Pub.  Health 
Acts,  does  not  affect  the  right  to  have  an  information  at  the  rela- 
tion of  the  Local  Board  to  obtain  an  injunction.^^  An  injunc- 
tion may  also,  in  general,  be  had  to  restrain  a  threatened 
nuisance.^^  But  it  may  be  proper  to  refuse  an  injunction  where 
damages  are  an  adequate  remedy.^  ^    The  person  who  actually 


>  Roberts  V,  Clarke,  18  L.  T.  N.  S, 
49. 

»  BearJmore  v,  Tredwell,  3  Giff. 
701  :  sec  Lnscombe  r.  Steer,  15  W.  R. 
1191. 

'  See  Loflcombe  v.  Steer,  v.  #.: 
sec  Grafton  v.  Hilliard,  Amb.  160,  n., 
cited  in  A.-0.  r.  Cleaver,  18  Ves.  219  ; 
and  in  4  De  G.  &  Sm.  326. 

*  Loscombe  r.  Steer,  «.#.,  1192. 

*  6ee  Wanstead  Local  Board  «.  Hill, 
13  C.  B.  N.  8.  479  ;  a  decision  under 
the  repealeJ  Act,  11  &  12  Vict.  c.  63, 

«.  64. 

•  Sec  Walter  r.  Selfe,  4  DeG.&Sm. 

31.*,  32?,  325. 
'    lb,  323. 

•  Lriucombe  v.  Steer,  v.  #.,  1193. 

»  Walter  V,  Sclfe,  u.  $. ;  Pollock  v. 
Lester,  11  Ha.  275  ;  Roberts  v.  Clarke, 
«.  #^  -^d*     '^^  ^01™  0^  ^^^  injanc- 


tion  will,  if  so  claimed,  be  ''so  as 
to  occasion  a  noisaDce  to  the  plain- 
tiff as  the  owner  or  occupier,"  &c. 
See  Buffy  v,  Stevens ;  Haywood  v, 
Richards,  Set.  219.  See  also  Walter 
V.  Selfe,  tt.  #.,  326.  For  the  form  of  an 
order,  restraining  the  burning  of  bricks 
other  than  those  actually  burning  in 
clamps,  and  not  to  continue  such 
burning  beyond  a  week,  see  Pollock 
V,  Lester,  «,  t.  And  for  the  form 
of  an  order,  directing  a  motion 
to  stand  over  on  the  terms  of  the 
defendant  undertaking  not  to  light 
any  fresh  kilns,  or  rekindle  the  exist- 
ing one  after  it  had  burnt  out,  see 
De  Bemus  v,  James,  Set.  219. 

w  A.-G.  V.  Tossell,  Set.  223. 

"  See  Luscombc  r.  Steer,  u,  #., 
1192. 

"  lb.  1193. 
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Penooi  liable,  creates  a  nuisance  is  not  of  necessity  alone  liable.  If  the 
owner  of  land  grants  a  license  to  burn  bricks  thereon,  and 
the  license  is  revocable,  and  the  licensee's  acts  create  a 
nuisance,  the  licensor,  as  well  as  the  licensee,  may  be  made 
liable.^  But  it  is  otherwise,  if  he  grants  a  lease  or  an  irre- 
vocable license.  For  he  then  parts  with  all  control  over  the 
user  of  the  land.^ 

Persons  are  bound  under  penalties  not  to  make  any  fire  for 
burning  bricks  within  15  yards  from  any  part  of  a  carriage-way 
or  cart-way,  unless  screened  therefrom.' 


Baming  near 
highways. 


Riroilar  prin- 
ciples in  case 
of  iron, 
copper,  or 
lime  works, 


(y)  Iron-calcining,  Copper-smelting,  Lime-burning,  d:c. 

Similar  principles  are  applicable  in  the  case  of  iron  works,^ 
copper  works,^  coke  ovens,*  cement  works,^  and  chalk  works  or 
lime  woiks.^  In  each  of  these  cases,  if  a  nuisance  is  shown 
to  exist,  an  injunction  may,  in  general,  be  had  to  restrain  it. 
And  it  is  no  objection  to  an  injunction,  that  the  person  seeking 
it  has  come  to  the  nuisance.'  But,  as  in  the  case  of  brick- 
burning,  an  actual  substantial  nuisance  must  be  established. 
Sentimental  grievances ;  or  prospective,  contingent,  or  remote, 
cases  of  nuisance;  will  not  be  allowed  to  interfere  with  the 
great  industries  of  the  country  :  especially  where  the  persons 
who  complain  reside  in  the  seats  of  those  industries.^^  And 
encouragement  followed  by  expenditure  may  be  a  bar  to  a 


1  White  r.  Jameson,  18  £q.  303. 
Sec,  as  to  revocable  liceDSCs,  ante, 
p.  261. 

'  White  V,  Jameson,  n,  s. :  cf.  At- 
kinson V.  King,  2  L.  R.  (Ir.),  320.  See, 
further,  infra,  p.  273. 

»  6&6  Will.  4,  c.50,s.  70. 

*  Shotts  Iron  Co.  t?.  Inglis,  7  App. 
Cas.  518 :  see  the  form  of  the  in  junc- 
tion. As  to  fixing  a  limitation  of 
distance,  sec  ib.,  where  a  mile  was 
fixed. 

»  See  Walter  v.  Selfe,  4  De  G.  &  Sm. 
324  ;  Bankart  v,  Houghton,  27  Bear. 
425 ;  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  C.  642  ;  Tipping  v, 
St.  Helen's  Smelting  Co.,  1  Ch.  66. 


For  the  form  of  an  injunction,  see 
A.-G.  V.  Staffordshire,  kc,  Co.,  Set. 
219. 

•  Salvin  v.  North  Brancepeth  Coal 
Co.,  9  Ch.  705. 

'  UmfreTille  v.  Johnson,  10  Ch. 
580.  For  the  form  of  an  injunction, 
see  A.-G.  v.  Francis,  Set.  219. 

•  See  Walter  v,  Selfe,  «.  «. ;  St. 
Helen's  Smelting  Co.  v.  Tipping, «.  m, 

•  Tipping  f.  St.  Helen's  Smelting 
Co.,  V. », 

>"  Pee  Salvin  r.  North  Brancepeth 
Coal  Co.,  If.  #.,  710 ;  Shotts  Iron  Co.  «•. 
Inglis, «.  «.,  543  :  see  also  St.  Helenas 
Smelting  Co.  r.  Tipping,  ir.  i. 
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remedy,  which  might  otherwise  be  obtained.^  But  acquiescecce 
in  a  DuisaDce,  which  produces  little  injury,  does  not  warrant  a 
subsequent  extension,  which  produces  great  injury.^  The  pro-  Pub.  Health 
visions  of  the  Pub.  Health  A<it,  1875,  cannot  be  invoked  to 
interfere  with  or  obstruct  the  efficient  working  of  mines ;  or  the 
processes  of  smelting  ores  and  minerals;  calcining,  puddling, 
or  rolling  iron,  or  other  metals ;  or  converting  pig  iron  into 
wrought  iron.'  As  in  the  case  of  brick-burning,^  the  person  Persons  liable. 
who  creates  a  nuisance  is  not  of  necessity  alone  liable.  If  the 
owner  of  a  lime  quarry  demises  it,  and  authorises  the  lessee  to 
create  a  nuisance  by  means  of  blasting  operations  and  smoke, 
he  is  liable  as  well  as  the  lessee.^ 

Persons  are  bound  under  penalties  not  to  make  any  fire  for  Calcining,  &x., 
calcining  or  burning  ironstone,  limestone,  or  clay,  or  making  "^^^  **  ^^^^ 
cokes,  within  fifteen  yards  from  any  part  of  a  camage-way  or 
cart-way,  unless  screened  therefrom.^ 


Sect.  8.— USER   OF   SURFACE   OR   SUBSOIL. 

a.  Necessary  User. 
(a)  OeneixLUy, 

Where  mines  are  severed  from  the  overlying  surface,  whether  Digging  pita 

by  a  grant  of  the  land  excepting  the  surface,  or  by  a  grant  of  the  shafts. 

land  excepting  the  mines,  the  mine  owner  has,  it  would  seem, 

as  incident  to  the  enjoyment,  and  without  any  express  provision, 

a  right,  primd  facie,  to  go  upon  the  surface  lands,  and  dig  pits, 

and  get  the  minerals.^    And  he  has,  of  course,  the  same  right, 

if  it  is  not  known  in  what  manner  the  severance  of  his  property 

from  the  overlying  property  was  effected.    A  fortiori,  if  a  mine 

owner  merely  requires  a  method  of  communication  with  his 

mines  for  the  purpose  of  working  them,  he  is,  for  this  purpose, 

1   'Williamfl  V.  Jersey,  1  Cr.  &  Ph.  *  Ante,  pp.  271,  272. 

91  ;     see  also  Bankart  v,  Houghton,  '  Harris  r.  James,  45  L.  J.  Q.  B.  646. 

27  Bear.  426.  "  5  &  6  Will.  4.  c.  60,  s.  70. 

9  Bankart  r.  Houghton,  «.  i.  See  Cardigan  v,  Armitage,  2  B.  fc  ' 

a   See  s.  334.  See  Re  Dudley,  S  Q.  C.  207 ;  Durham,  &c..  Co.  «.  Walker 

B.    I>-    ^*  ^^>  ^>  ^^*    Nuisanc&s  in  2  Q.  B.  966.  But  see  Harris  v.  Rydin^ 


^^^    __      ci  water  will  be  considered      6  M.  &  W.  66,  per  Lord  Abinger, 
Lk^,  Chug.  XYIi.,  Parts  B  and  C. 
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Fixing 
machinery — 
constructing 
ponds  or 
Bongh  pits. 


Liying  ^ 
minerals  or 
rubbish  on 
surface. 


entitled,  primd  facie,  to  sink  a  shaft  through  the  overlying  land 
from  the  surface  to  the  mines.^ 

Where,  upon  a  severance  of  surface  land  from  the  underlying 
mines,  a  liberty  to  dig  pits  is  expressly  granted  or  reserved, 
the  mine  owner  will,  as  incident  to  the  liberty,  possess,  primd 
facte,  the  right  to  fix  such  machinery  upon  the  surface  as 
may  be  necessary,  as  well  to  drain  the  mines,  as  to  draw  the 
minerals  from  the  pits.'  And  if  steam  engines  are  necessary  for 
these  purposes,  their  erection  cannot  be  objected  to  by  the 
surface  owner.'  And  if,  in  such  a  case,  the  mine  owner  has  a 
right  to  use  engines  for  draining  the  mines  or  drawing  the 
minerals  from  the  pits,  the  construction  by  him  of  an  engine- 
house  or  of  a  pond  upon  the  surface  may  not  be  unlawful^  So, 
where  a  liberty  is  granted  or  reserved  of  making  a  sough  or  drain, 
the  right  to  make  sough  pits  at  any  time  afterwards  for  repairing 
the  drain,  so  long  as  the  original  purpose  requires  it,  is  im- 
pliedly granted  or  reserved.^  However,  where  a  liberty  has 
been  given  of  entering  on  another  man  s  land  in  order  to  erect 
or  complete  works,  the  liberty  must,  privid  facie,  be  exercised 
once  for  all ;  and  when  the  works  are  erected  and  completed, 
the  grantee  cannot,  an  indefinite  time  afterwards,  claim  the 
right  to  go  on  the  land  and  alter  them.® 

Where,  upon  a  sevei*ance  of  suiface  land  from  the  underlying 
mines,  rights  of  working  are  expressly  granted  or  reserved,  the 
mine  owner  will  probably,  as  incident  to  the  granted  or  reserved 
rights,  possess  the  right  of  laying  upon  the  surface  the  minerals, 
or  the  rubbish  obtained  in  working  them.^ 


Invalid 
liberties. 


(fi)  Voluntary  Provisions. 

Where  mines  were  excepted  from  a  conveyance,  and  certain 
working  powers  were  reserved ;  and  the  exception  was  itself 


*  See  and  consider  Goold  t?.  Great 
Western  Deep  Coal  Co.,  2  De  G.  J.  & 
8. 600.  The  principle  involTed  in  this 
case  is  properly  that  of  a  way  of 
necessity,  and  is  more  fully  discussed 
postj  Chap.  XVI.,  Sect.  3.  Cf.  Blakes- 
Icy  r.  Whieldon,  1  Ha.  176, 180. 

'  SeeDandr.King8C0te,6M.&W.17l. 

»  2b. 

«  lb.    Cf .  Wake  r.  Hall,  8  App.  Ca«. 


202,  205,  208,  209,  212,  214,  215  C^ 
case  under  the  Derbyshire  customs, 
post  J  Chap.  XXI.,  Sect  1,  rf.),  where 
the  exercise  of  somewhat  similar  rights 
was  held  lawful. 

»  Hodgson  V.  Field,  7  East,  613. 

«  See  Taylor  r.  St,  Helens,  6  Ch.  D. 
278,  281. 

'  See  and  consider  Cardigan  r. 
mitage,  2  B.  &  C.  211. 
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subject  to  an  exception ;  and  the  sub-exception  was  held  invalid  ;^ 
it  was  held,  that  the  mines  comprised  in  the  sub-exception  could 
not  be  worked  under  the  reserved  powers^  but  only  under  the 
powers  inddent  to  their  ownership." 
In  a  case,  where  a  conveyance  of  land,  and  of  a  messuage  build-  Restrictions  as^ 

.  ,  ,  to  exercise. 

ings  and  a  homestead,  contained  an  exception  of  all  mines  of  coal 
thereunder ;  with  liberty  to  enter  and  sink  pits  for  getting  all 
such  coal,  and  to  erect  engines  and  make  drains  necessary  for 
working  the  coal,  "except  as  to  such  lands  as  lie  within  150 
yards  of  the  messuage  and  buildings,  and  except  any  homestead ;" 
it  was  held,  that  the  vendor  was  entitled  to  dig  coals  under  the 
messuage  buildings  and  homestead,  and  within  150  yards  of 
the  same  respectively,  but  was  not  entitled  to  sink  pits,  erect 
engines^  or  make  drains  within  150  yards  of  the  messuage  or 
buildings,  or  within  the  homestead.' 

Difficulties  sometimes  arise  in  estimating  the  compensation  CoiDpcnsation 
for  damage  occasioned  by  the  exercise  of  powers  exerciseablc 
subject  to  making  compensation.    In  Mordue  v.  Durharriy^  a 
conveyance  of  lands  in  fee  was  made  by  the  defendants  to  the 
plaintiff,  with  an  exception  of  mines  and  minerals.     The  deed 
gave  extensive  powers  to  the  defendants  to  occupy  and  use  the 
surface  for  the  purpose  of  working.    It  also  provided,  that  it 
should  not  be  lawful  for  the  plaintiff  to  do  or  suffer  anything 
to  be  done,  whereby  the  defendants  should  be  hindered  in 
the  exercise  of  the  reserved  powers ;  and  that  the  defendants 
should  compensate  the  plaintiff  for  damage  or  spoil  of  ground 
to  be  occasioned  by  the  exercise  of  the  powers.    Previously  to 
the  conveyance  the  premises  bad  been  leased  to  the  plaintiff, 
subject  to  reservations  similar  to  those  in  the  conveyance ;  and 
^workings  already  existed,  which  had  taken  place  under  such 
reservationa    The   powers  were  exercised,  and  the  plaintiff 
claimed  compensation.    It  was  held  (1),  that  the  value  of  the 
land  was  estimable  with  reference  to  any  purpose  to  which  it 
might  reasonably  be  considered  as  applicable;^  (2)  that  com- 
pensation was  due  in  respect  of  damage  arising  from  the  use, 

■ 

»    See  ante,  p.  147.  <  L.  R.  8  C.  P.  336. 

•  Whidboraer.EccL  Comin8.,7Ch.  'See    further,    tA    to   this,  postj 

J>,  3Sl.  Chap.  XV.,  Part  C,  Sect.  1,  b  (f). 

s  Bowler  r.  WoUey,  I0  East,  444. 

T  3 
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liberties. 


subsequently  to  the  conveyance,  of  land  included  therein,  which 
had  been  previously  occupied  and  used  for  mining  purposes ;  and 
(3)  that  no  compensation  was  due  in  respect  of  the  mere  exist- 
ence of  workings  in  being  at  the  time  of  the  conveyance,  or 
their  subsequent  user,  without  any  fresh  damage. 
As^ffnmcnt  of  In  Cardigan  v.  Armitage,^  a  liberty  was  reserved,  as  incident 
to  an  exception  of  mines  from  an  assurance  of  part  of  a  manor, 
to  ''  at  all  times  sink  and  dig  pits,  or  otherwise  to  sough  and 
get  coals,"  "and  to  sell  and  carry  away  with  carts  and  car- 
riages, and  otherwise  to  dispose  of  the  same."  It  was  held,  that 
such  a  liberty  might  be  exercised  by  a  purchaser  of  the  re- 
mainder of  the  manor,  although  the  terms  of  the  reservation 
were  "  for  the  grantor,  his  heirs  and  assigns  during  the  time  that 
he  and  his  heirs  should  continue  owners  "  of  such  remainder. 

Liberties,  which  are  implied  by  law  as  necessary  for  the  due 
enjoyment  of  property  granted  or  reserved,  will  not,  unless  an 
intention  to  that  effect  is  apparent  in  the  instrument  of  sever- 
ance, be  superseded  or  curtailed  by  liberties,  which  are  ex- 
pressly given.  For  instance,  a  liberty  specially  granted  to 
make  two  pits  for  the  purpose  of  repairing  a  drain  will  not 
supersede  the  right  which  the  law  would  imply  to  make  other 
pits  for  the  same  purpose.^  So,  such  a  liberty  as  that  re- 
served in  Cardigan  v.  Armitage^  will  not  curtail  any  liberties, 
to  which  a  grantor  is  entitled  by  implication.^ 


Implied 
liberties  not 
affected  by 
espreas. 


(y)  Statutory  Provisions, 

Indosnre  Acta.  Where,  under  the  Inclosure  Acts,  the  right  to  mines  and 
minemls  is  reserved  to  the  lord  of  the  manor  or  other  person 
entitled  to  the  soil  of  the  land  to  be  inclosed,  with  a  further 
reservation  to  the  lord  or  such  oth^r  person  of  a  right  to  enter 
and  work,^  the  person  entitled  to  enter  and  work  may,  with  his 
tenants,  agents,  and  servants,  and  with  or  without  horses  or  other 
animals  or  carriages  and  materials  of  all  kinds,  enter;  and 
break  the  surface ;  and  search  for,  work,  and  carry  away  the 
minerals;  and   make  pits,  shafts,  roads,  airways,  waterways. 


1  2  B.  &  0. 197. 

'  Hodgson  V.  Field,  7  East,  613. 

>  See  Cardigan  r.  Annitage,  2  B.  & 


C.  197  :  cf.  Goold  r.  O.  W.  Deep  Coal 
Co.,  2  De  G.  J.  &  S.  600. 
*  Ante,  pp.  154, 165. 
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engines^  aud  erections;  and  do  all  other  thiDgs^  which  are  Deces- 
saiy  or  convenient,  as  well  for  working  as  for  refining  and 
hewing,  and  removing  water,  slag,  and  rubbish,  and  accommo- 
dating the  persons  employed ;  and  occupy  the  land  for  laying, 
ordering,  and  dressing  the  ores  and  minerals;  and  alter  the 
course  of  streams ;  and  repair  and  use  railroads  or  other  roads.^ 
In  case  it  shall  be  provided,  that  the  compensation  to  be  made 
for  damage  through  the  exercise  of  the  right  to  enter  and  work^ 
shall  be  made  by  the  owners  of  allotments,  the  person  sustam- 
ing  the  damage  may  complain  to  two  or  more  justices  of  the 
peace;  and  such  justices  may  inquire  into  the  complaint  in  a 
summary  manner,  and  determine  the  amount  of  compensation, 
and  order  payment  thereof.^  The  compensation  is  payable  by 
the  owners  of  the  allotments  on  whom  it  shall  *by  the  award 
have  been  imposed,  including  the  owner  of  the  allotment 
damaged,  by  a  rate  to  be  assessed  upon  them  in  respect  of 
their  allotments  ;*  and  is  leviable  by  distress.^ 

The  Duke  of  Cornwall  and  his  lessees,  and  persons  acting  Duke  of  Corn- 
under   his    or  their    authority,   are    entitled   to    enter    upon  ^io^ " 
all   lands  within  the  seventeen  assessional  manors  of  Com-™*'***"?' 

generally. 

wall,'  the  mines  or  minerals  under  which  belong  to  the  Duke  ;7 
and  to  search  for,  work,  and  carry  away  the  mines  and 
minerals ;  and  to  erect  buildings  and  machinery ;  and  to  make 
pits,  shafts,  levels,  adits,  air-holes,  and  tramroads,  and  other 
roads  and  works ;  and  to  take  sufficient  stone,  lime,  and  slate 
for  such  buildings  and  works ;  and  to  take  and  use  and  divert 
Buch  water ;  and  to  use  such  room  for  ore  and  rubbish ;  and  to 
do  all  other  such  acts;  as  may  be  necessary  or  convenient.^  And 
the  buildings,  machinery,  and  works  may  either  be  removed. 


1  22  fc  23  Vict.  c.  43, 8. 3. 

s  Ante,  pp.  154,  156. 

»  22  &  23  Vict  c.  43,  B.  4. 

4  8.  6 :  tee  also  s.  7. 

•  8.  S.  Where  an  Act  for  inclosing 
the  wastes  of  a  manor  reserved  the 
nines  to  the  loTd,  and  gare  him  fnll 
•vrorldng  powers ;  bat  prorided,  that,  if 
any  pezson^  should  be  injuzed  by  the 
wcffUogs,  the  person  working  should 
make  full  compensation ;  and  allot- 
menta  were  made  both  to  the  com- 


moners and  to  the  lord ;  it  wts 
doubted,  whether  the  compensation 
clause  applied  to  the  allotments  to  the 
lord,  so  as  to  render  a  subsequent 
lessee  of  the  mines  thereunder  liable 
to  a  subsequent  purchaser  of  the  sur- 
face :  see  Chapman  r.  Day,  47  L.  T. 
705,  707. 

*  See  ante,  p.  38. 

7  Ante,  pp.  38,  39. 

"7^8  Vict.  c.  105, 8,  55 :  see  a]RO 
7  &  8  Vict.  c.  65,  8. 3. 
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or  be  allowed  to  remain  after  they  have  ceased  to  be  required^ 
and  are  not  by  non-user  or  otherwise  deemed  to  be  abandoned.^ 
But  no  damage  is  allowed  to  be  done  to  any  park  or  jdeasure 
ground;  or  to  any  dwellinghouse ;  or  to  any  yard^  curtilage^  or 
garden,  not  extending  more  than  fifty  feet  from  a  dwelling* 
CompeiiBation.  house.^  And,  if  claimed  within  six  months,  compensation  must 
be  made  for  damage  to  the  surface  of  lands  other  than  waste 
or  demesne  lands,  or  for  damage  to  water,  and  for  the  materials 
taken.^  The  right  to  and  the  amount  of  such  compensation  are, 
if  necessary,  determinable  by  two  justices,  or  (at  the  option  of 
the  person  from  whom  it  is  claimed)  by  the  Vice- Warden  of  the 
Stannaries  ;^  and  the  compensation  may  be  made  by  a  periodical 
sum,  and  may  be  made  to  include  both  past  and  continuing 
damage.^  Noncompensation  is,  in  general,  payable  for  twelve 
months  after  entiy;^  and  the  Duke  is  not  liable  for  the  acts  of 
his  lessees  or  othera^  The  compensation  is  payable  to  the 
person  in  possession  or  receipt  of  the  rents  and  profits.  But 
if  his  interest  is  limited  or  qualified,  and  the  compensation 
exceeds  £20,  he  holds  it  for  the  benefit  of  himself  and  the 
other  persons  interested  in  proportion  to  their  interests;  and 
the  respective  interests  may  be  established  in  the  Stannaries 
Court,  or  in  any  other  court  of  equity.®  And  if  he  in 
under  disability  or  unknown,  or  his  title  is  disputed,  the  com- 
pensation  is  payable  to  the  registrar  of  the  Stannaries  Court ; 
and  is  applicable  for  the  benefit  of  the  persons  interested 
Notice  and  according  to  the  order  of  the  Vice-Warden.'  One  month's 
eecuny.  notice  must  be  given  before  entry  on  any  lands  other  than 
waste  lands.^^  And  security  for  damage  may  from  time  to  time 
be  required  from  any  person  other  than  the  Duke ;  and^  until 
the  required  security  is  given,  the  Vice- Warden  may  restrain  the 
prosecution  of  the  right  of  entry .^^  After  the  determination  of 
the  entry  and  the  payment  of  compensfttion  the  security  is 
given  up;  and  differences  as  to  determination  and  paynient  are 

»  7  &  8  Vict.  c.  105,  B.  69.  »  a  66. 

2  B.  70.  •  S.  66. 

>  6s.  55,  68.    As  to  saif ace  damage,  '  S.  67. 

see  antej  p.  155,  n.  ^  *  Ss.  67, 6$. 

^  S.  56.  As  to  the  jorisdiction  of  the  *  8.  69  :  see  also  88.  63,  Si. 

Vice-Waxden,  see  post,  Chap.  XVIIL,  w  S.  60. 

Sect.  1,  a.  u  S.  61 :  see  also  «.  63,  Si. 
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determinable  in  the  Stannaries  Court.^      The  costs  of  all  pro-  Cosis. 
ceedings  in  the  Stannaries  Court  for  any  of  the  above  purposes 
are  in  the  discretion  of  the  Vice-Warden,  and  may  bo  taxed  by 
the  r^[istrar.^    Compensation  and  costs  may,  if  necessary,  be  Becovery  of 
recovered  by  action  in  the  High  Court,  or  in  the  Stannaries  ^d  weS  ^^^ 
Court ;  and  any  person  entitled  thereto  has  also  all  the  privileges 
of  a  mining  creditor  in  respect  of  the  mines  in  question.^ 
Under  the  Cornwall  Subm.  Mines  Act,  1858,  the  Crown,  and  Cornwall 

,  Subm.  Mines 

persons  entitled  in  right  of  the  Crown  to  mines  under  the  sea  Act. 
adjacent  to  Cornwall,  are  entitled  to  take  or  use,  and  to  pass 
through,  over,  and  under,  any  lands  forming  part  of  the  pos- 
sessions of  the  Duchy  (whether  in  the  occupation  of  tenants  or  of 
the  Duke),  in  order  to  make  or  sink  pits,  shafts,  adits,  drifts,  levels, 
drains,  watercourses,  pools,  or  embankments ;  and  to  make,  lay, 
place,  use,  and  repair  spoil  banks,  roads,  ways,  bridges,  and  banks; 
and  to  make,  erect,  and  repair  buildings  and  engines ;  which  may 
be  necessary  or  convenient  for  working,  carrying  away,  dressing, 
or  making  merchantable  the  minerals.  But  two  months' 
previous  notice  of  the  nature  of  the  facilities  required  must  be 
given.  And  compensation  (for  ascertaining  which  special  pro- 
visions exist,  and  in  respect  of  which  the  Crown  lessees,  and 
not  the  Crown,  are  liable)  must  be  made.  And  nothing  must 
be  done  to  weaken,  injure,  or  endanger  any  house  or  other 
building.  And  no  way,  or  works,  or  machinery,  must  be  laid, 
made,  or  erected,  or  minerals  dressed  or  made  merchantable, 
within  fifty  yards  of  a  dwelling-house,  or  on  any  garden  or 
orchard,  or  so  as  to  interfere  with  any  of  the  Duke's  mining 
operations.^  And  sufficient  gates,  rails,  and  bars,  must  be  kept 
to  shut  up  or  enclose  breaches  and  openings  in  fences;  and 
sufficient  conveniences  made  for  the  convenience  and  safety  of 
the  owners,  or  of  adjoining  owners,  and  of  the  public ;  in  order  to 
prevent  damage  or  inconvenience  and  trespasses  by  cattle  or 
other  animals.^ 

And  by  the  Crown  Lands  Act,  1866,®  all  persons  entitled  to  Crown  Lands 

Act. 

1  8.62.  a   mining   creditor,  see  poit,  Chap. 

9  8.64.  XIX.,  Sect  3,  a. 

«  8.  66.  Ab  to  the  jnriadiction  of  the  «  See  21  &  22  Vict.  c.  109,  as.  3, 4, 6, 6. 

Vice-Warden,  BceTpott,  Chap.  XVIII.»  »  8.  4. 

Sect,  1,  •;  and  as  to  the  prlTUeges  of  •  29  &  80  Vict.  c.  62, 
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or  to  the  management  of  mines  or  quarries  in  or  under  the 
foreshore  or  the  adjacent  lands,  and  their  tenants,  may,  on  giving 
to  the  Board  of  Trade  two  months'  previous  notice,  and  doing  as 
little  damage  as  may  be,  and  making  compensation  for  all 
damage  according  to  the  Lds.  G.  Cons.  Act,  1845,  the  Lds  CI. 
Cons.  (Scotland)  Act,  1845,  or  the  Rail.  Act  (Ireland),  1851, 
take  into  possession,  or  use,  or  pass  through,  over,  or  under,  any 
portion  of  the  foreshore  under  the  management  of  the  Board,  in 
order  to  make  or  sink  pits,  levels,  watercourses,  &c. ;  or  to  make, 
lay,  place,  use,  and  repair,  spoil  banks,  roads,  &c.,  and  engines 
and  buildings,  &c.;  and  do  all  other  necessary  or  convenient  acts 
for  mining  or  quarrying  purposes.^  But  these  powers  must 
not  be  exercised  so  as  to  injure,  weaken,  or  endanger  piers  or 
other  structures.'  And  in  exercising  them,  all  necessary  and 
proper  works  for  the  safety  and  accommodation  of  the  public 
must  be  made  and  maintained.' 
Lands  in  Where  mines  in  Ireland  are  demised  under  the  Irish  Leasing 

Acts,^  the  lessee  is  entitled ;  and  where  mines  in  Ireland  are 
excepted  from  a  grant  of  the  lands,  the  grantor  is  (unless  he 
and  the  grantee  have  the  relation  of  landlord  and  tenant^) 
entitled ;  to  erect  on  the  lands  smelting  houses  and  other  buildings 
necessary  for  working  the  mines ;  and  to  cut  turf  thereon  to  be 
employed  in  the  smelting ;  and  to  divert  and  use  such  streams 
of  water  passing  through  the  lands  as  shall  not  have  been 
previously  used  or  occupied  by  any  mill  or  mill  dam ;  making 
compensation  for  all  damage  to  the  person  in  possession.'  And 
(notwithstanding  the  relation  of  landlord  and  tenant)  where  mines 
in  Ireland  are  excepted  from  a  grant  of  the  lands,  the  person 
entitled  to  the  rent  in  fee  simple,  fee  farm,  fee  tail,  or  for  life, 
with  immediate  remainder  to  his  own  issue,  may  work  the  mines 
and  carry  away  the  minerals ;  and  he  or  his  lessee  may  enter  on 
the  lands  and  erect  houses,  railways,  tramways,  and  conveniences, 
and  employ  streams ;  making  such  compensation  to  the  grantee 
as  may  be  agreed  upon,  or  in  case  of  non-agreement,  as  may  be 
ascertained  by  the  chairman  of  the  county.     But  in  exercising 

1  S.  22.  c.  13 ;  and  the  Acts  there  mentioned. 

3  S.  28.  *  See  23  k  24  Vict.  c.  154,  a  104. 
s  8.  24.  «  46  Geo.  3,c.  71,  as.  2,  3. 

4  46  Geo.  3,  c.  71 ;  11  &  12  Vict. 
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the  latter  liberties  no  mines  or  minerals  can  be  searched  for  or 
worked  on  the  site  of  any  place  of  worship,  graveyard,  cemetery, 
or  public  school,  or  within  thirty  yards  thereof;  or  on  the  site  of 
any  house,  outhouse,  garden,  orchard,  or  avenue ;  without  the 
previous  consent  of  the  tenant  in  possession.^  Where  the  tenant 
from  year  to  year  of  an  Irish  holding  is  evicted  by  his  landlord 
for  unreasonably  refusing  to  allow  the  latter  (he  making  satis- 
faction for  any  injury)  to  enter  upon  the  holding  for  mining  or 
quarrying  purposes,  the  eviction  is  not  a  disturbance  within  the 
Irish  Act^  33  &  34  Vict.  c.  46,  unless  the  landlord  persists  in  the 
eviction  after  the  tenant  withdraws  the  refusal.'  And,  as  one 
of  the  statutory  conditions  under  the  Irish  Act,  44  &  45  Vict. 
a  49,  for  the  breach  of  which  a  tenant  may  be  compelled  to  pay 
a  higher  rent  than  the  rent  payable  at  the  commencement  of 
the  statutory  term,  and  may  be  compelled  to  quit  his  holding, 
the  landlord  (making  satisfaction  for  any  injury)  may  enter 
on  the  holding  for  mining  or  taking  minerals,  or  digging  or 
searching  for  minerals  ;  or  quanying,  or  taking  stone,  marble, 
gravel,  sand,  brick  clay,  fire  clay,  or  slate.' 


(8.)  Mimes  Royal.* 

There  is  a  conflict  of  opinion  upon  the  question^  whether  the  Doubtful 
Crown,  as  the  owner  of  mines  royal,  is  entitled  to  go  upon  the  ^wn^may,  to 
overlying  sur&oc  in  the  hands  of  a  subject,  and  dig  pits  and  get  ^^^^  ™!"~ 
the  minerals.     In  the  Case  of  Mines  ^  it  was  laid  down,  that  pits  on  sor- 
mines  of  gold  and  silver  belong  to  the  Crown,  with  liberty  to 
dig  and    carry  away  the  ores  thereof,  and  with  such  other 
incidents  as  are  necessary  to  be  used  for  the  getting  of  the  ore.^ 
The  contrary  was  laid  down  in  Lyddol  v.  Weston :  ^  "  I  am  of 
opinion,  there  is  no  such  power  in  the  Crown,  and  likewise  that 
by  the  royal  prerogative  of  mines  they  have  even  no  such  power : 
for  it  would  be  very  prejudicial,  if  the  Crown  could  enter  into  a 
subject's  lands  or  grant  a  licence  to  work  the  mines."  ®    It  is 

>  23  &  24  Vict.  c.  154,  88.  32,  33.  '  Plowd.  336. 

<  &  14 :   see  39  ft  40  Vict,  c  63,         •  Soe  also  Saltpetre  Cose,  12  Bep. 
8. 3.  13. 

s  B.  5.  '2  Atk.  19. 

<  See  ante^  p.  40.  '  Fer  Lord  Hardwicke, 
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not  easy  to  see  why,  in  this  respect,  the  Crown  should  be  in  a 
worse  position  than  an  ordinary  subject^  It  would  appear^  at 
all  events^  that  where  the  mines  in  question  are  once  opened, 
the  Crown  can  either  work  them,  or  grant  licences  for  others  to 
do  so.* 


Right  of  user 
confined, 
prima  faeU^ 
to  things 
necessary. 


And  to  honSi 
fide  user. 


6.  Unnecessary  User. 

Any  right  of  using  a  surface,  to  which  a  mine  owner  may  be 
entitled  by  implication,'  is  confined  to  such  things  ajs  are  strictly 
necessary  for  the  convenient  working  of  the  minea  The  prin- 
ciple, according  to  which  such  a  right  is  allowed,  would  not, 
therefore,  justify  any  use  of  the  surface,  or  any  deposit  upon  it, 
to  a  greater  extent,  or  for  a  longer  period,  than  is  absolutely 
necessary;  or  any  attendance  upon  the  land  of  unnecessary 
persons.^  And  it  is  questionable,  whether  the  principle  in 
question  would  authorise  a  deposit  upon  the  surface  for  the 
purpose  of  sale ;  or  whether  it  would  justify  the  introduction  of 
purchasere  to  view  the  minerals.^  And  it  need  hai*dly  be  said, 
that  a  lessee  of  coal  mines  has  not,  as  such,  any  right  to  fell 
trees  upon  his  lessor's  land  for  the  purposes  of  the  land ;  this  not 
being  a  privilege  directly  necessary  to  the  enjoyment  of  the 
mines.^    Similarly  any  right  of  using  a  surface,  to  which  a  mine 


>  See,  as  to  the  rights  in  ordinary 
cases,  ante,  p.  273 :  see  also  Seaman 
V.  Vawdrey,  16  Ves.  393. 

«  See  Lyddalr.  Weston,  2  Atk.  l^per 
Lord  Hardwicke.  As  to  open  mines, 
see  ante,  pp.  22  et  seq.  It  Is  said,  that 
the  Crown  may  dig  in  the  land  of  a 
subject  for  treasure  trove :  see  Salt- 
petre Case,  12  Eep.  13.  The  Crown 
is  also  said  to  have  the  right  to  dig 
for  and  take  saltpetre  in  the  lands  of 
subjects :  but  the  owner  of  the  land 
cannot  be  restrained  from  himself  also 
digging  and  taking  it :  see  ib.  The 
other  propositions  laid  down  in  12 
Rep.  12,  as  to  the  King's  prerogative 
in  saltpetre,  although  perhaps  of 
merely  historical  interest,  deserve  a 
reference: — The  King's  servants  can- 
not, in  digging  for  saltpetre,  undermine 
or  impair  any  walls  or  foundations  of 
any  houses  of  any  nature.  Nor  can  they 


dig  in  the  floor  of  the  mansion  house  for 
saltpetre.  Nor  can  they  dig  in  the  floor 
of  any  bam  for  the  custody  of  com, 
hay,  &c.  But  they  may  dig  in  the  floors 
of  stables  and  ox-houses,  &c  After 
digging,  the  King's  servants  must 
make  the  places  as  commodious  to 
the  owner  as  they  were  before.  They 
must  work  between  sun  rising  and. 
sun  setting.  They  ought  not  to  place 
any  furnace^  &c.,  in  any  house  or 
building  without  the  consent  of  the 
owner.  They  ought  not  to  stay  long 
in  one  place,  nor  return  before  a  long 
time  has  passed. 

■  Ante,  pp.  273,  274. 

^  See  Cardigan  v,  Armitage,  2  B.  ^ 
C.  211.  Cf.  Hodgson  v.  Field,  7  East, 
621. 

*  See  Cardigan  v.  Armitage,  u, «. 

•  See  D'Arcy  v.  Askwith,  Hobait, 
234. 
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owner  may  be  entitled  by  express  grant,  is  only  exerciseable  bond 
fide,  and  in  the  usaal  and  reasonable  course  of  working.^ 


c.  Destructive  or  Dangerous  User. 
(o.)   Quarrying — Streaming  for  Tin. 

Where  mines  are  severed  from  the  overlying  surface  by  a  No  right  of 
grant  of  the  land,  excepting  the  mines,  if  the  process  of  digging  ^^^su^ktm 
and  getting  the  minerals  would,  as  in  the  case  of  quarrying,  qa^riyinft 
necessarily  be  destructive  of,   or  seriously  continuously  and  dear  grant 
permanently  injurious  to,  the  surface,  the  mine  owner  cannot 
primd  fade  work  or  win  the  minerals.^    And  where  the  sever* 
ance  is  efifected  by  a  grant  of  the  land,  excepting  the  surface,  the 
same  principle  would,  it  would  seem,  priTfidfade,  apply.'    And 
if  this  be  S0|  it  is  quite  clear,  that  like  principles  would  apply, 
where  it  is  not  known  in  what  manner  the  severance  of  the  two 
properties  has  been  effected.    The  primd  facie  presumption  will 
not,  moreover,  be  rebutted,  unless  by  language  of  a  perfectly 
clear  and  unambiguous  kind  in  the  instrument  of  severance.^ 
And  the  fact,  that  there  may  be  a  consequent  difficulty  in 
laying  down  precisely  what  a  mine  owner  may  do  and  may  not 
do,  is  immaterial.^    In  such  cases  an  injunction  will  be  granted, 
if  the  defendant  claims  the  right,  although  he  denies  having  any 
present  intention,  to  do  the  act  complained  of.^ 

In  Bell  V.  Wilson,^  a  conveyance  of  land  contained  an  Bell  v.  Wilson, 
exception  of  all  mines,  with  full  liberty  ''to  search  for,  dig, 
bore,  sink,  win,  work,  lead,  and  carry  away  the  same ;  and  to 
dig,  bore,  sink,  win,  work,  and  make  pit  and  pits,  trench  and 
trenches,  groove  and  grooves,  of  any  kind,  in,  over,  under, 
through,  or  along  all  or  any  part  of  the  said  closes  or  parcels  of 
ground ;"  and  with  other  incidental  liberties  of  the  fullest  kind. 

1  See  HoneyweU,  &e.,  Co.  v.  Mar-  Sect  l,a(3)fWliicli  involve  analogous 

land,  W.  N.  1875,  p.  46.  principles. 

'  See  Bell  v,  Wilson,  1  Ch.  303 ;         *  Hext  v.  Gill,  u.  #.,  714, 717,  718. 
Hert  V.  Gill,  7  Ch.  699,  714  ;  Whid-  »  Ih.  718. 

borne  v.  Eccl.  Comms.,  7  Ch.  D.  379,         •  See  ib.  699,  711,  712  :  of.  HaU  v. 

381.  BjTon,  4  Ch.  D.  679,  680. 

*  See  and  consider  the  cases  as  to         '  1  Ch.  303. 
support,  jHfit,  Chap.    XV.,  Part   C, 
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Hext  V,  GilL 


Same  princi- 
pie  probably 
applies  as  to 
**  streaming 
for  tin." 


Mode  of 
dealing  with 
damages  where 
surface  in 
settlement. 


Under  these  provisions  a  right  of  working  freestone  in  an  open 
quany  was  claimed.  It  was,  however,  held,  notwithstanding 
the  wide  terms  used,  that  the  grantor  had  no  such  right,  but 
had  only  liberty  to  get  the  freestone  by  underground  mining. 
So  in  Hext  v.  Gill}  There  the  conveyance  of  the  freehold  in  a 
copyhold  tenement  to  the  copyholder  contained  an  exception  of 
all  mines,  "  together  with  full  and  free  liberty  of  ingress,  egress, 
end  regress,  into  and  out  of  the  said  several  premises  and  every 
part  thereof,  with  or  without  horses,  carts,  and  carriages,  to  dig, 
and  search  for,  and  to  take,  use,  and  work,  the  said  excepted 
mines  and  minerals."  Under  the  tenement  in  question  was  a 
bed  of  china  clay,  which,  it  was  admitted,  could  not  be  gotten 
without  totally  destroying  the  surface.  It  was  held,  that  the 
mineral  owner  had  not,  under  the  terms  of  the  exception  and 
liberty,  any  right  to  get  the  clay.* 

"  Streaming  "  for  tin,  which  is  the  ancient  method  of  getting 
tin  in  Cornwall,'  is  a  process  for  obtaining  grain  tin  by  means 
of  washing.  It  is  necessarily  carried  on  entirely  by  means 
of  open  workings,  and  it  appears  to  usually  result  in  as  complete 
a  destruction  of  the  surface  as  takes  place  in  the  case  of 
quarrying.^  It  is  probable,  that  a  reservation  in  the  terras 
contained  in  the  instrument  in  question  in  Hext  v.  OiU,^  is  in- 
sufficient to  confer  a  right  of  streaming  for  tin ;  notwithstanding 
that  that  process  was  thoroughly  well  known  and  common  at 
the  date  of  the  instrument.* 

Where  a  surface  belongs  to  one  for  life,  with  remainders  over, 
and  damages  are  recovered  for  injury  to  the  surface,  they  are 
dealt  with  on  similar  principles^  to  those  which  apply  where 
mines  belong  to  one  for  life  who  is  not  entitled  to  work  them^ 
with  remainders  over,  and  they  are  wrongfully  worked  by  a 
stranger.8 


».  7  Ch.  699. 

'  For  the  form  of  the  order  re- 
straining him,  see  7  Ch.  718 :  see 
also  Whidbome  v.  £ccl.  Comms.,  7  Ch. 
D.  381.  See  farther,  as  to  the  deci- 
sions in  Bell  v.  Wilson  and  Hext  v. 
GiU,  ante,  pp.  13,  U. 


»  Seeppst,  Chap.  XVIIL,  Sect.  3,  d. 

*  See  Hext  v.  Gill,  7  Ch.  704. 

*  See  svpra, 

*  See  Hext ».  Gill,  u.  *.,  717, 71 8,  pe  r 
Mellish,  L.  J. 

7  See  Bell  v.  Wilson,  1  Ch.  309. 

8  See  j}ost,  Chap.  XXII.,  Sect.  2,  d. 
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()3)  Ferudng  Excavations. 

A  mine  owner,  who,  under  an  express  or  implied  liberty,  Neglect  to 
sinks  a  shaft  through  the  surface  for  the  purpose  of  working  his  ®"^* 
mines,  is  bound,  primd  facie,  to  keep  such  shaft  properly 
fenced.      And   if,  through   his   neglect   of  this   duty,   or   his 
insufficient  performance  of  it,  cattle  belonging  to  the  surface 
owner  fall  through  the  shaft,  and  are  killed  or  injured,  the  mine 
owner  will  be  liable.^    A  mine  owner,  who  has  a  customary  Compeneation 
right  to  excavate  the  surface  and  construct  reservoirs  thereon  °'  *°^«- 
upon   the  terms  of  compensating  the  surface  owner  for  all 
damage  done^  and  who  excavates  the  surface  and  constructs  a 
reservoir  accordingly,  is  bound  to  compensate  the  surface  owner 
once  for  all  for  the  permanent  damage  in  respect  of  fences.    But 
be  is,  on  the  other  hand,  free  from  all  liability  in  respect  of 
future  damage  from  the  same  cause.    For  his  acts  are  not  those 
of  a  wrongdoer.* 

>  Williams  v.  Groucott,  4  B.  &  S.         '  Great  Lazej  Mining  Co.  v.  Clagne, 

149.    See  also  Sybray  v.  White,  1  M.  4  App.  Gas.  115.    See  further,  as  to 

&  W.  435,  where  the  point  seems  to  the   fencing    of    excavations,   ante, 

hsTe  been  assumed.  p.  270. 
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PART   A.— DIFFERENT    KINDS   OF   SUPPORT. 

Support  may  be  lateral  or  vertical,  or  partly  lateral  and  partly 
vertical.  It  has  been  often  said,  that  there  is  a  difference  in  prin- 
ciple between  the  right  of  lateral  and  the  right  of  vertical  support^ 
But  it  is  difficult  to  refer  to  any  principle  applicable  to  the 
former  right,  which  does  not  equally  apply  to  the  latter ;  and  it 
is  submitted,  that  the  two  rights  depend  upon  precisely  the 
same  principles.'  , 

Support,  whether  lateral  or  vei-tical,  may  be  support  for  land 
in  its  natural  state,  whether  uncovered  by  water,  or  covered  by 
water  the  presence  of  which  is  due  to  natural  causes ;  or  support 
for  land  in  its  non-natural  state,  whether  artificially  burdened 
by  a  building  or  a  canal  or  reservoir,  or  artificially  weakened  by 
an  excavation.  Between  the  rights  to  these  two  kinds  of  sup- 
poiii  there  is  a  wide  distinction  in  principle. 

Support,  whether  lateral  or  vertical,  and  whether  for  land  in 
its  natural  state,  or  for  land  in  its  non-natural  state,  may  be 
support  by  land,  or  support  by  water.    Between  the  rights  to 


>  See  Rowbotham  r.  WilBon,  8  £.  & 
B.  148,  per  Bramwell,  6. ;  Rogers  r. 
Taylor,  2  H.  &  N.  834,  835,  per  Wat- 
son, B. ;  Hunt  t?.  Peake,  Job.  709,  710, 
per  Wood,V.  C. ;  Richards  r.  Jenkins, 
17  W.  R.  31,  per  Kelly,  C.  B.,  and 
Martin,  B.  Cf.  Angus  v.  Dalton,  3  Q. 
B.  D.  120,  per  Cockbum,  C.J.,  and 
Mellor,  J.  Cf.  also  Richards  r.  Har- 
per, L.  R.  1  Exch.  203,  where  the 
point  was  argned,  bnt  not  decided. 

<  See  Humphries  v.  Brogden,  12  Q. 
B.  743,  744,  U^.per  Lord  CampbeU; 


Gal.  R.  C.  r.  Sprot,  2  Macq.  451,  per 
Lord  Cranworth  ;  Rowbotham  r.  Wil- 
son, tf^  #.,  142,  per  Watson  and 
Martin,  BB. ;  Bonomi  r.  Backhouse, 
E.  B.  &  £.  642,  per  Erie,  J. ;  Angus 
T.  Dalton,  «.  #.,  99,  per  Lush,  J. ; 
Dalton  r.  Angus,  6  App.  Cas.  791, 793, 
per  Lord  Selbome  (see  aUo  762,  764) ; 
Chapman  r.  Day,  47  L.  T.  708,  per 
Denman,  J.  Be  Dudley,  8  Q.  B.  D. 
86  (see  pp.  94,  95,  96),  does  not 
contain  anything  to  the  contrary. 
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the  two  latter  kinds  of  support  there  is  also  a  distinction  in 
principle. 

The  right  of  support  does  not,  of  course,  exist  solely  with  Two  under- 
respect  to  surface  land.    Questions  as  to  the  right  may  equally 
arise  as  between  two  strata  which  underlie  the  surface.^ 


PART   B.— NATURE   OF    RIGHT   OF   SUPPORT, 
a,  SvJbstance  Receiving  Support 

(a.)  Land  in  Natural  State. 

Where  a  right  of  support,  whether  lateral  or  vertical,  exists  for  Eight  for  land 
land  in  its  natural  state,'  the  right  is  not  a  mere  easement ;'  in  itate  Dot  an 
the  sense,  at  all  events,  of  a  conventional  easement.*    It  is  not,  »*«™«°*- 
however,  an  absolute  right  of  property ;  or,  at  all  events,  an  aiokte  right 
absolute  right  of  property  in  the  same  sense  as  a  right  to  pre-  °^  P«>P«rty. 
vent  a  trespass  on  one's  land.'    Under  no  circumstances,  for 
instance,  has  a  surface  owner,  as  such,  any  right  to  the  minerals 
by  which  his  surface  is  supported.    The  property  in  such  minerals 
belongs  exclusively  to  the  mine  owner.     And  if  a  trespass 
is  committed  in  respect  of  the  minerals,  the  mine  owner  is  the 
person  entitled  to  take  proceedings.®    Under  no  circumstances, 
moreover,  can  the  surface  owner,  as   such,  insist  upon  the 
minerals  being  kept  in  their  natural  state.^    The  mine  owner 
may  remove  every  particle  of  his  minerals,  even  including  those 
immediately  adjacent  or  subjacent  to  tho  surface,  if,  for  the 


>  See  Handy  r.  Rutland,  23  Ch.  D. 
81,  89,  96. 

'  See  t«/ra,  Part  C,  Sect.  1,  a. ; 
Sect.  2,  a, 

»  Sec  Rowbotham  r.  Wilson,  8  E.  & 
B.  124, 146,  161,  152,  155  ;  8  H.  L.  C. 
348  ;  Solomon  r.  Vintners'  Co.  4  II.  & 
X.  597  ;  Bonomi  r.  Backhouse,  E.  B,  & 
B.  636,637, 664  ;  Backhouse  r.  Bonomi, 
9  ir  L-  C.  512,  513 ;  Hunt  v.  Peake, 
Joh.  710  ;  Birmingham  r.  Allen,  6  Ch. 
D.  287  ;  Angus  r.  Dalton,  4  Q.  B.  D. 
167,  184;   Dalton  r.  Angus,  6  App. 


Cas.  742,  772,  791,  808 ;  Bell  v.  Love, 
10  Q.  B.  D.  559 ;  Pountney  r.  Clayton, 
31  W.  R.  666. 

*  Lords  Selbome  and  Watson  spoke 
of  it  as  a  natural  easement  in  Dalton 
V.  Angus,  u.  t.,  792,  830. 

*  The  nature  of  the  right  has  been 
laid  down  too  broadly  in  many  of  the 
cases. 

*  Harris  r.  Ryding,  5  M.  &  W.  74, 76. 
7  See  Bonomi  r.  Backhouse,  u,  «., 

655,  per  WiUes,  J. ;  Dalton  v,  Angus, 
11.  «.,  808,  per  Lord  Blackburn. 
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Smith  V. 
Tbackerah. 


natural  support  which  such  minerals  would  have  afforded,  he 
substitutes  artificial  support^ 

The  nature  of  the  right  in  question  is  illustrated  in  Badcliouse 
V.  Bonomi}  There,  A.  was  the  owner  of  certain  houses,'  and 
of  the  surface  land  on  which  they  stood.  B.  was  the  owner  of 
a  mine  under  that  land,  and  under  the  surrounding  land.  A.  was 
entitled  to  have  his  land  supported.  B.  worked  his  mine,  and  in 
so  doing  left  insufiScient  support  for  the  houses.  The  houses 
were  not  damaged,  nor  was  the  enjoyment  of  them  prejudiced, 
until  some  time  after  the  workings  had  ceased.  It  was  decided, 
that  a  right  of  support  could  not  be  infringed  by  mere  excava- 
tions in  adjacent  or  subjacent  lands ;  and  that,  although  some- 
thing might  be  done  causing  results  which  afterwards  produced 
damage,  the  right  was  not  infringed  until  the  damage  actually 
took  place.  It  was  accordingly  held,  that  A.  was  not  under  the 
Statute  of  Limitations  bound  to  bring  his  action  within  six 
years  after  the  workings  had  rendered  the  support  insufficient ; 
but  that  he  was  entitled  to  bring  it  at  any  time  within  six 
years  after  the  mischief  had  happened.^  It  is  further  illustrated 
in  Smith  v.  Thackerah}  There,  A.  dug  a  well  near  B.'s  land, 
which  sank  in  consequence,  and  a  building  erected  on  it  within 
twenty  years  fell,  B.  was  entitled  to  have  his  land  supported. 
It  was  proved,  that,  if  the  building  had  not  been  on  B.'s  land, 
the  land  would  still  have  sunk,^  but  that  the  damage  to  B. 


^  See  Hnmphries  r.  Brogden,  12  Q. 
B.  744,  per  Lord  CampbcU.  See  also 
Harris  r.  Byding,  5  M.  &  W.  74,  76  ; 
Bowbotliam  r.  Wilson,  8  E.  &  B.  157 ; 
Bonomi  r.  Backhonse,  E.  B.  &  E.  637, 
655,  656 ;  Backhouse  r.  Bonomi,  9 
H.  L.  C.  508,  512  ;  Eadon  r.  Jeficock, 
L.  R.  7  Exch.  395  ;  Bower  r.  Peate,  1 
Q.  B.  D.  325,  327 ;  Lamb  r.  Walker,  3 
ib.  396,  401 ;  Atkinson  v.  King,  L  R. 
11  G.  L.  541 ;  Palton  r.  Angus,  6  App. 
Cas.  752.  The  dicta  to  the  contrary  of 
Christian,  L.  J.,  in  Atkinson  r.  King, 
2  L.  R.  (Ir.)  340,  342,  344,  360,  are 
nnsnstainable. 

>  9  H.  L.  C.  503,  afl9rming  Bonomi 
c.  Backhouse,  E.  B.  k  E.  622. 


*  Nothing  turned  on  the  fact  of 
houses  having  been  upon  the  land  : 
see  as  to  this,  Angus  r.  Dalton,  4  Q. 
B.  D.  169,  170, 185,  195. 

*  See  also  Spoor  r.  Green,  L.  R, 

9  Exch.  Ill  ;  Lamb  r.  Walker,  8  Q. 
B.  D.  389  ;  Dalton  r.  Angus,  «.  #.,  808, 
830.  These  cases,  in  effect,  ovemile, 
upon  this  point,  Nicklin  r.  Williams, 

10  Exch.  259.  Cf.  Roberts  r.  Read,  16 
East,  215 ;  and  see  Rowbotham  r. 
Wilson,  8  £.&  B.  158  ;  8  H.  L.  C.  369, 
365,  367 ;  Bower  v,  Peate,  1  Q.  B.  D. 
325,  327. 

•  L.  R.  1  C.  P.  664, 

•  See,  as  to  this,   infra.  Part    C, 
Sect  1,  b  {y). 
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would  have  been  inappreciable.    It  was  held,  that  B.  had  no 
right  of  action  against  A.^ 

It  must  not,  however,  be  concluded,  that  where  the  owner  of  Damages  re- 
land  in  its  natural  state  is  entitled  to  have  it  supported,  each  for  all  in  single 
fresh  damage  caused  by  the  removal  of  the  support  creates,  as  it  **^°°' 
occurs,  a  fresh  cause  of  action ;  or  that  damages,  as  well  prospec- 
tive as  past,  cannot  be  recovered  in  a  single  action.    Although 
no  action  will  lie  until  actual  damage  occurs,  the  damage,  per 
86  and  apart  from  the  wrongful  act  of  removing  the  support, 
does  not  constitute  a  cause  of  action.    As  soon  as  the  damage 
occurs,  the  act  of  removal  becomes  wrongful :   dcminum  and 
injuria  then  combine ;  and  it  is  this  combination,  which  creates 
the  right  of  action.    Accordingly,  the  wrongdoer,  on  the  one 
hand,  becomes  liable  at  once  for  all  the  injurious  consequences 
of  his  act,  both  past,  present,  and  future ;  and  on  the  other  hand^ 
can  only  be  so  made  liable  in  a  single  action.^ 

The   result  of  the  preceding  cases  may  be   expressed  as  Resalt  of  the 
follows : — 

(1.)  Where  a  right  of  support,  whether  lateral  or  vertical, 
exists  for  land  in  its  natural  state,  the  right  is  not  a  mere 
easement. 

(2.)  It  is  so  far  a  right  of  property,  that,  if  and  when  appre- 
ciable damage  ensues  from  its  infraction,  a  cause  of  action 
arises. 

(3.)  Only  one  action  can  be  brought  for  the  infraction  of  the 
right ;  but,  in  such  action,  the  injured  party  can  recover  for  all 
damage,  past,  present,  and  prospective. 


(fi)  Land  in  Non-Naiv/ral  Staie. 

Where  a  right  of  support,  whether  lateral  or  vertical,  exists  ?»«l»*  'or  land 
for  land  in  its  non-natural  state,'  the  right  is  not  in  any  sense  a  state  an  ease- 
right  of  property,  but  is  essentially  only  a  conventional  ease-  ™*'**' 

>  See  also  Richards  r.  Jenkins,  17  Bonomi  r.  BacVhonse,  E.  B.  k  E.  658  ; 

W.  R.  S4.  Backhouse  r,  Bonomi,  9  H.  L.  C.  503. 

«  See  Lamb  r.  Walker,  3  Q.  B.  D.  Cf.  Whitehouse  r.  Fellowes,  10  C.  B. 

aS9,  per  Manisty  and    Mellor,  JJ. ;  N.  S.  765. 

Cock  burn,  C  J.,  dissenting.    See  also  '  See  infra.  Part  C,  Sect.  2,  h, 
Kicklfn  v.  Williams,  10  Ezch.  259 ; 
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ment.^  But  although  the  two  rights  stand  upon  different 
footings  as  to  the  modes  of  acquiring  them,  the  character  of 
the  rights,  when  acquired,  is  in  each  case  the  same.' 


degrees  of 
right  not 
measured. 


6.  Substance  Oiving  Support 
(a)  Land, 

Where  a  right  of  support  exists,  whether  lateral  or  vertical, 
and  whether  for  land  in  its  natural  state,  or  for  land  in  its  non- 
natural  state,  degrees  cannot  be  measured  out  to  which  the 
right  will  extend.^  In  some  cases  the  minerals  giving  the 
support  may,  as  in  the  case  of  hsematite  ore,  be  extremely 
friable,  and  lie  in  irregular  beds ;  so  as  to  render  it  impossible  to 
calculate  what  extent  of  support  may  be  sufficient.^  In  other 
cases  the  line  dividing  the  two  adjoining  lands  may  traverse  a 
bed  of  sand,  or  a  marsh,  or  a  loose  gravelly  isoil;  so  as  to  render 
it  certain,  that  a  considerable  extent  of  support  will  be  neces- 
sary.^ In  other  cases  again  the  line  may  traverse  a  quarry  of 
hard  stone  or  marble ;  so  as  to  render  it  certain,  that  a  very 
small  extent  of  support  will  be  necessary.^  Of  all  such  ques- 
tions the  right  is  wholly  independent  It  is  neither  affected  by 
the  nature  of  the  strata,^  nor  by  the  difficulty  of  propping  up 
the  surface.®  It  is  an  absolute  right  to  have  the  surface  pro- 
tected from  subsidence,  and  kept  securely  at  its  ancient  and 
natural  level.' 


i  See  Bonomi  v.  Backhouse,  E.  B.  k, 
E.  655  ;  Backhouse  r.  Bonomi,  9  H.  L. 
C.  503,  512.  See  also  Partridge  v, 
Scott,  3  M.  &  W.  220  ;  Humphries  r. 
Brogden,  J2  Q,  B.  748;  Angus  v. 
Dalton,  4  Q.  B.  D.  162,  169,  185, 192- 
196 ;  Dalton  v,  Angus,  6  App.  Cas. 
763,  772,  780,  786,  788,  792,  793.  See, 
however,  ih.  768, 769,  per  Manisty,  J. 

'  See  Bonomi  v.  Backhouse, «.  s.^per 
Willes,  J. ;  Dalton  t?.  Angus,  u,  *.,  792, 
per  Lord  Selborne;  809,  per  Lord 
Blackburn  :  see  also  pp.  742,  746.  Cf. 
Birmingham  v,  Allen,  6  Ch.  D.  292, 
per  James,  L.J. ;  297,  per  Brett,  L. J. 

>  Humphries  v,  Brogden,  12  Q.  B. 
745;    Cal.  B.  Co.  r.  Sprot,  2  Macq. 


451 ;  Mundj  v.  Rutland,  23  Ch.  D.  89. 
See  Re  Dudley,  8  Q.  B.  D.  93,  94,  96. 

^  See  Wakefield  v.  Bnccleuch,  4  Eq. 
628,  638 ;  Buccleuch  v.  Wakefield,  L. 
R.  4  H.  L.  405. 

»  See  Cal.  R.  Co.  r.  Sprot,  2  Macq. 
451. 

•  Ih.  See  also  N.  B.  R.  Co.  v,  Elliot, 
IJ.  &  H.  152,  et  9eq, 

'  Humphries  c.  Brogden,  12  Q.  B. 
745  ;  Rowbotham  v,  Wilson,  6  E.  &  B. 
601. 

"  Humphries  v.  Brogden,  «.f. ;  Row- 
botham V,  Wilson, «. «.,  602.  See,  how- 
ever,  Rowbotham  v.  Wilson,  8  H.  L. 
Cas.  363,  364. 

*  Humphries    v.    Brogden,    ie,     «, ; 
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On  the  Rame  principle^  the  extent  of  the  right  is  not  neces-  Meaning  of 
sarily  limited  by  the  land  of  the  immediately  adjoining  owner.  ^^^  ^' ' 
If  a  piece  of  land  belonging  to  B.,  half  a  mile  in  width  or 
depth,  adjoins  land  of  A.,  and  is  utterly  insufficient  in  its 
natural  state  to  support  A.'8  land ;  and  on  the  other  side  of 
such  piece  lies  land  of  C,  which  contributes  to  the  support  of 
A.'s  land  ;  C.  is  A.'s  neighbour  for  the  purpose  of  questions  re- 
lating to  the  right  of  support.  If,  on  the  other  hand,  a  strip  of 
land  belonging  to  B.,  a  foot  only  in  width  or  depth,  adjoins  land 
of  A.,  and  is  sufficient,  if  left  in  its  natural  state,  for  the  support 
of  A.'s  land ;  and  on  the  other  side  of  such  strip  lies  land  of  C, 
which  (so  long  as  B.'s  land  is  left  in  its  natural  state)  contri- 
butes in  no  degree  whatever  to  the  support  of  A.'s  land; 
C.  cannot  in  consequence  of  B.  having  disturbed  the  natural 
state  of  his  (B.'s)  land,  become  A.'s  neighbour  for  the  purpose 
of  questions  relating  to  the  right  of  support.^  The  person  against 
whom  the  right  is  exerciseable  is  the  owner  of  that  land,  the 
existence  of  which  in  its  natural  state  is  necessaiy,  and  is  also 
sufficient,  for  the  support  of  the  land  of  the  person  entitled  to 
support^ 

08)  Water.  ^ 

Although  there  may  be  gradations  of  every  kind  of  support.  Water. 
from  solid  rock  to  gravel  or  sand  or  bog,  the  right  reaching 
over  a  greater  or  less  area  according  to  the  stability  of  the  soil^ 
the  principle  of  the  right  does  not  apply,  primd  facie,  to  the 
extreme  case  of  support  from  water.^ 


Mniidy  r.  Botland,  23  Ch.  D.  89.  If, 
and  8o  far  as,  the  expressioii  "rea- 
soDable  support,"  in  Harris  v,  Byding 
(5  M.  &,  W.  70),  is  inconsistent  with 
the  statements  in  the  text,  it  cannot 
be  sustained :  see  Humphries  v. 
Brogden,  12  Q.  B.  751. 

1  See  Birmingham  v,  AUen,  6  Ch.  D. 
284,  289,  293,  295,  297. 

<  See  ib.    It  has  been  already  seen, 


that  a  natural  support  may  be  re- 
moved, and  an  artificial  support  sub- 
stituted, without  necessarily  infring- 
ing the  right  of  support :  see  ante, 
pp.  287,  288. 

'  PoppleweU  V.  Hodkinson,  L.  R. 
4  Exch.  248.  The  right  of  support 
from  water  may  be  acquired  by  grant, 
express  or  implied :  see  i^fra,  Part  E. 
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c.  OeneraUy. 

Bight  inde-  Where  a  right  of  support  exists,  whether  lateral  or  vertical, 

v^hira\f^8ub-   &Q^  whether  for  land  in  its  natural  state,  or  for  land  in  its 
rniSrof^*^  °^    non-natural  state,  it  is  wholly  independent  of  the  comparative 
working.         Talues  of  the  substance  receiving  and  the  substance  giving  the 
support.^     And,  where  a  right  of  support  exists,  the  right  is  not 
affected  by  the  fact,  that  the  workings  of  the  adjacent  or  sub- 
jacent owner  may  have  been  conducted  carefully,  or  skilfully,  or 
according  to  the  custom  of  the  country.' 
Right  only  to       The  right  of  support  is,  however,  only  a  right  to  prevent  one's 
removal  after    neighbour  from  removing  the  substance  giving  the  support  subse- 
»e  arate^tene-  ^"^^^^7  ^  ^^®  existence,  as  a  separate  tenement,  of  the  substance 
ment.  receiving  the  support.    Where  the  owner  of  the  substance  re- 

ceiving and  the  substance  giving  the  support  removes  the  sub* 
stance  giving  the  support ;  and  subsequently,  without  fraud  or 
concealment,  seUs  the  substance  receiving  the  support ;  the  pur- 
chaser purchases  subject  to  all  the  damage  which  the  removal 
may  occasion.'  And,  if,  in  consequence  of  the  previous  re- 
moval, although  subsequently  to  the  purchase,  a  subsidence  takes 
place,  a  new  cause  of  action  is  not  thereby  created.^  This  is 
not  contrary  to  the  principle  of  Backhouse  v.  Bonomi^  For 
that  principle  only  applies,  where,  at  the  origin,  as  a  separate 
tenement,  of  the  substance  receiving  the  support,  the  substance 
giving  the  support  is  still  in  existence.*  Of  course,  however , 
if  fraud  or  concealment  were  practised  upon  the  purchaser  at 
the  date  of  the  purchase,  his  position  would  be  different^ 


'  Hamphries  v,  Brogden,  12  Q.  B. 
745  ;  Dalton  v,  Angas,  6  App.  Cas.762. 

*  Seet^.  See  also  Boberts  f.  Haines, 
6  E.  &  B.  653  ;  Haines  v.  Boberts,  7 
ib.  627  ;  Brown  v.  Bobins,  4  H.  &  N. 
193  ;  Hunt  v.  Peake,  Job.  710 ;  Stroyan 
V.  Knowles,  Hamer  v.  Knowles,  6  H.  & 
N.  454  ;  EUiot  v.  N.  B.  B.  C,  10  H.  L. 
C.  333 ;  Davis  r.  Treharae,  6  App.  Cas. 
460,  464,  469.  Cf.  Aspden  v.  Seddon, 
1  Ex.  D.  496,  606. 

'  See  Spoor  v.  Green,  L.  B.  9  Exch. 
99  (which,  however,  was  an  action, 
not  of  tort,  but  of  covenant)  ;  Dalton 


r.  Angos,  «.  «.,  809.     CI  Dennett  r. 
Atherton,  L.  B.  7  Q.  B.  327. 

^  Spoor  V.  Green,  u.  «.,  per  Cleasbj- 
and  Bramwell,  B.B. ;  Kelljr,  C.  B., 
dissenting. 

•  Ante,  p.  288. 

'  The  statement  in  the  head  zkote 
of  the  report  of  Spoor  v.  Green,  «,  #., 
as  to  the  application  of  the  principle 
of  Backhouse  t.  Bonomi,  is  incorrect. 

'  Spoor  r.  Green, ».  #.,  107, 109. 
to  the  effect  of  covenants  for  title, 
ante,  pp.  210,  211. 
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Where  a  natural  substance  constitutes  a  support,  the  right  of  Right  generally 
support  is  merely  a  right  to  prevent  one's  neighbour  from  actively  nereirof 
interfering  to  remove  the  support.    If  a  natural  support  falls  !^^*  ^^' 
away  merely  through   the  operation   of  natural   causes,  the 
injured  person  has,  primd  facie,  no  right  of  action  against  his 
neighbour  for  his  mere  passive  omission.^    In  such  a  case  the 
person  claiming  the  right  must,  if  he  wishes  to  prevent  an 
injury,  himself  take  the  necessary  steps.^    And  he  may,  if  he 
pleases,  enter  for  that  purpose  on  the  land  of  his  neighbour.^ 
The  consequences  are,  no  doubt,  different,  if  a  natural  support 
is  removed,  and  an  artificial  support  substituted/  and  the  arti- 
ficial support  is  not  properly  maintained. 


PART  C— EXISTENCE   OF  RIGHT   OF   SUPPORT. 


Sbct.  1.— no  actual  OR  ALLEGED  CONTRACT,  CUSTOM,  OR 

PRESCRIPTION. 

a.  Land  in  Natural  State. 

(a)  No  Evidence  aa  to  Severance. 

Where  land  is  in  its  natural  state ;  and  no  contract,  custom,  where  no 
or  prescription  is  available  to  regulate  its  right  to  support ;  and  ^^'^^  ^ 
no  evidence  is  producible  as  to  the  time  or  mode  of  its  severance  ?^n«r  ©f  ]^^ 

*■  ,       in  natural 

from  the  adjoining  land,  whether  by  reason  of  both  lands  having  state  has 
been  always  separate,  or  of  nothing  being  known  of  their  owner-  rightto  aup- 
ship  except  that  it  was  severed  at  some  past  period ;  the  owner  P®*^- 
of  the  former  land  is  entitled  to  have  it  supported  by  the  latter ; 


1  See    and    consider    Pomfret    r.  Gizdlers'  Co., «.  $. 

BicToft,  1  Wms.  Sannd.  557 ;  Colebeck  *  lb, 

V.  Oiidlcre'  Co.,  1  Q.  B.  D.  243.  *  Which  may  be  done :  see  aMe^  pp. 

*'  See  and    consider    Colebeck    r.  287, 2SS. 
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whether  the  latter  adjoin  laterally/  or  verticaUy.'  In  other 
words,  every  owner  of  land  in  its  natural  state  has  a  prvmd 
facie  right  to  support,  lateral  as  well  as  vertical;  and  the 
adjacent  or  subjacent  owner  has  no  right,  primd  facie, 
in  order  to  win  his  minerals,  to  withdraw  such  support. 
Accordingly,  in  an  action  for  removing  support  firom  land 
in  its  natural  state,  the  plaintiff  has  nev^r  been  obliged,  as 
a  matter  of  pleading,  to  allege  that  he  was  entitled  to  the 
support' 


Grantee  with 
exception  of 
mines  has 
similar  right 


(8)  Voluntary  Severance. 

Where  a  grant  is  made  of  land  in  its  natural  state,  whether 
by  way  of  conveyance  in  fee  simple,  or  by  way  of  lease,  with  an 
exception  of  the  mines ;  and  no  provision  is  made  with  respect 
to  support ;  the  grantee  is  entitled  to  support  as  incident  to 
his  grants    And  of  course  the  same  principle  prevails,  where  a 


1  See  2  Rolle*fl  Abr.  564,  tit.  Tre8« 
pas8(l)  pL  1 ;  Com.  Dig.,  Action  npoa 
the  Case  for  a  Nuisance  (A) ;  Hunt  v. 
Peake,  Job.  703.  The  land  in  the 
latter  case  was  built  upon  ;  but  it  was 
found,  that,  even  if  unbuilt  upon,  it 
would  have  been  injured  (upon  which 
point,  see  post,  p.  301).  See  also 
Wyatt  r.  Harrison,  3  B.  &  Ad.  871, 
876  ;  Humphries  v.  Brogden,  12  Q.  B. 
744  ;  Cal.  R.  C.  v,  Sprot,  2  Macq. 
458 ;  Bonomi  v.  Backhouse,  E.  B.  &  E. 
636,  654  ;  Backhouse  v,  Bonomi,  9  H. 
L.  C.  512,  513  ;  N.  B.  R.  C.  v.  Elliot, 
1  J.  &  H.  153  ;  Solomon  v.  Vintners' 
Co.,  4  H.  &  N.  597  ;  Murchie  v.  Black, 
19  C.  B.  N.  S.  207 ;  Birmingham  v. 
Allen,  6  Ch.  D.  287 ;  Pountney  v.  Clay- 
ton, 31  W.  R.  604,  666. 

'  Humphries  v.  Brogden,  12  Q.  B. 
739.  See  also  Hatris  r.  Ryding,  6  M. 
&  W.  60  ;  Smart  v.  Morton,  5  E.  &  B. 
30,  46  ;  Roberts  v.  Haines,  6  E.  &  B. 
643  ;  Haines  v,  Roberts,  7  B.  &  B.  625  ; 
Cal.  R.  C.  r.  Sprot,  2  Macq.  458  ;  Row- 
botham  v.  Wilson,  6  B.  &  B.  601 ;  8  E. 
ac  B.149  ;  N.  B.  R.  C.  v.  BUiot,  IJ.  ac 


H.  153  ;  Badon  r.  Jeffcock,  L.  R.  7  Ex. 
338  ;  Hczt  r.  GUI,  7  Ch.  713  ;  Atkinson 
r.  King,  2  L.  R.  (Ir.)  332 ;  Angus  r. 
Dalton,  4  Q.  B.  D.  167  ;  Davis  r.  Tie- 
hame,  6  App.  Cas.  460,  466 ;  Bell  r. 
LoTC,  10  Q.  B.  D.  558 ;  Pountney  t. 
Clayton,  31  W.  R.  504,  666. 

'  See  Humphries  v,  Brogden,  12  Q. 
B.  741, 742.  See  also  Littledalcr.LonB. 
dale,  2  H.  BL  267,  there  cited  ;  Row- 
botham  v.  Wilson,  8  B.  &  B.  142 ; 
Dalton  r.  Angus,  6  App.  Cas.  809 ;  Bull. 

6  L.  (3rd  edit.),  406,  n.  (ft). 

<  Roberto  r.  Haines,  6  B.  &  B.  653, 
654,  655 ;  Cal.  R.  C.  r.  Sprot,  2  Macq. 
451 ;  Proud  r.  Bates,  34  L.  J.  Cb.  406, 
412 ;  WiUiams  r.  BagnaU,  15  W.  R. 
275 ;  Richards  r.  Jenkins,  17  ib.  31  ; 
Badon  v.  Jeffcock,  L.  R.  7  Bxch.  38S  ; 
Buchanan  r.  Andrew,  L.  R.  2  8c.  ft 
D.  288 ;  Aspden  v.  Seddon,  10  Ch. 
396  (n)  ;  ib.  1  Bxch«  D.  603  ;  Mundy 
r.  Rutland,  23  Ch.  D.  96 ;  Pountney  v. 
Clayton,  31  W.  TL  667.     Ct  Bell  «. 
Wilson,  1  Ch.  303;  Hezt  v.  Gill,   7 
Ch.  714 ;  Whidbome  v,  BocL  Comms^ 

7  Ch.  D.  379,  381. 


PART  C,  SECT.  1.]      NO  CONTRACT,   CUSTOM,   OR  PRESCRIPTION. 


295 


grant  is  made  of  mines  with  an  exception  of  underlying  mines.^ 
And  a  subsequent  purchaser  or  lessee  from  the  grantor  cannot, 
as  against  the  right,  shelter  himself  under  a  plea  of  want  of 
notice.^  And  there  is  no  exception  from  this  general  rule.  The 
lord  of  a  manor  is,  no  doubt,  entitled,  primd  facie,  in  working 
minerals  under  the  wastes,  to  withdraw  support  from  the  sur- 
face ;  provided  he  leaves  sufficient  common  for  his  commoners.^ 
But  the  lord  has  himself  the  property  in  the  surface  of  the 
wastes,  as  well  as  in  the  underlying  minerals.^  And,  primd 
fade,  there  is  no  limit  to  the  exercise  of  his  rights  except  that 
he  should  leave  a  sufficiency  of  common.^  On  similar  principles, 
where  a  lease  was  made  of  mines,  with  an  exception  of  under- 
lying mines,  it  was  held,  that  the  lessor  could  not  work  the 
underlying  mines  in  such  a  way  as  to  withdraw  support  from 
the  barrier  of  the  demised  mines,  and  so  render  the  demised 
mines  liable  to  an  influx  of  water  from  an  adjoining  worked-out 
mine.^ 

Where  there  is  a  grant  of  land  in  its  natural  state  by  way  of  Grantee  with 
conveyance  in  fee  simple,  with  an  exception  of  the  surface ;  and  g^^*^^ 
no  provision  is  made  with  respect  to  support ;  the  law  is  pre-  '^^^  ^^\ 
cisely  the  same.    Previously  to  Davis  v.  Trehame  ^  this  pro-  i»  in  fee, 
position  might  perhaps  have  been  considered  uncertain.    Therei 
was  no  actual  decision  either  in  favour  of  or  against  it ;  and 
the  dicta  were  not  uniform.     But  the  dicta  in  favour  of  it 
greatly  preponderated.^    And  its  authority  was  really  concluded 
by  the  circumstances  under  which  Humphries  v.  Brogden  •  was 


>  Mundy  v.  Ratland,  23  Ch.  D.  81, 
o9,  96,  97. 

«  lb,  90, 91. 

>  BeU  r.  Love,  10  Q.  B.  D.  569,  560, 
561,666. 

<  See  ante,  pp.  36,  76. 

*  See  Bell  v.  Love, «.  s. ;  ante,  p.  76. 
His  rights  may  be  restricted  by  cas- 
torn  :  see  and  consider  the  reference  to 
the  special  case  in  BeU  v.  Love,  «.  «., 

561. 

•  Handy  v.  Bntland,  23  Ch.  D.  81, 
90,  96. 

7  6  App.  Cas.  460. 

s  See,  against  it,   Bowbotham  v. 


Wilson,  8  E.&  B.  149, 160,  per  Martin, 
B. :  in  favour  of  it,  Humphries  r. 
Brogden,  12  Q.  B.  746,  747,  per  Lord 
Campbell ;  Bowbotham  v,  Wilson,  8 
H.  L.  C.  360,  per  Lord  Wensleydale ; 
Dngdale  v.  Bobertson,  3  K.  &  J.  700 ; 
Shafto  V.  Johnson,  8  B.  &  S.  262,  n., 
per  Wood,  V.C. ;  Bichards  r.  Jenkins, 
17  W.  B.  31,  per  KeUy,  C.B.,  and 
Martin,  B. ;  Aspden  r,  Seddon,  1  Ezch. 
D.  507,  609,  per  Cleasby,  B.,  and  Mel- 
lish,  L. J.  Ct  Eadon  v.  Jeffcock,  L.  B. 
7  Ezch.  388. 
*  12  Q.  B.  739  :  see  ante,  p.  294. 
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or  for  years. 


decided.  For  the  surface  owner  must  in  that  case  be  taken  to 
have  shown  his  right  to  support  in  whichever  way  the  severance 
might  be  supposed  to  have  been  effected,  whether  by  a  grant 
excepting  the  mines,  or  by  a  grant  excepting  the  surface.^ 
If,  however,  there  was  formerly  any  real  uncertainty  on  this 
point,  it  was  removed  by  the  House  of  Lords  in  Davis  v. 
Trehame} 

Where  the  grant  takes  the  form  of  a  lease  for  years,  the  case 
formerly  presented  greater  difficulty.  There  was  a  complete 
contradiction  of  dicta;  three  cases  containing  dicta,  that  a 
lessor  must  be  taken,  primd  facie,  to  retain  the  right  of  sup- 
port,' and  a  fourth  case  dicta  to  the  contrary.^  The  latter 
dicta  were  founded  upon  the  proposition,  that  a  mining  lease, 
"  being  a  contract  entered  into  between  the  owner  of  both 
surface  and  minerals  and  a  lessee  for  the  purpose  of  removing 
and  making  saleable  minerals,  which  form  in  part  what  is 
called  the  natural  support  of  the  soil,"^  should  be  governed 
by  a  different  principle  of  construction  from  that  which  should 
govern  a  sale  of  mines.  And  from  this  it  was  concluded, 
that,  in  a  lease  of  mines,  no  terms  should  be  imported  into 
the  contract  except  what  were  actually  expressed  ;  and  accord- 
ingly, that,  if  the  right  of  support  were  not  expressly  reserved, 
it  could  not  be  reserved  by  implication.'  Now  it  is  no  doubt 
the  fact,  that  a  mining  lease  in  general  contemplates  an  imme- 
diate removal  of  the  minerals,  whereas  a  sale  or  exception  may 


'  There  was  no  evidence  to  show 
how  the  screiance  had  taken  place, 
and  in  theory  it  must  have  taken  place 
in  either  of  the  two  ways :  see  Row- 
botham  v.  Wilson,  8  H.  L.  C.  355. 

*  6  App.  Cas.  460.  The  doctrine  of 
implied  reseiration  stands  for  this  par- 
pose  on  the  same  footing  as  the  doc- 
trine of  implied  grant :  see  Wheeldon 
r.  Barrows,  12  Ch.  D.  31,  44,  49,  &c., 
69  ;  London  v.  Biggs,  13  ib,  806.  The 
maxim,  *'a  grant  is  to  be  construed 
most  strongly  against  the  grantor"  is 
obsolete.  See  Taylor  v.  St  Helen's,  6 
Ch.  D.  270.  Ct  WiUiams  v.  Bagnall, 
15  W.  R.  274,  275,  276. 

*  See  Dngdale  v.  Bobertson,  3  K.  & 
J.  695,  700  ;  Shafto  v.  Johnson,  8  B  & 


8.  252  n.,  254  u.,  per  Wood,  V.-C. ; 
Smith  V.  Darby,  L.  R.  7  Q.  B.  724, 
725,  726,  per  Blackburn,  Mellor,  and 
Lush,  JJ. 

^  See  Eadon  v,  JefEcock,  L.  B.  7 
Ezch.  388,  390,  ^r  Cleasby  and  Mar- 
tin,  BB.  See  also  Hodgson  v.  Moul- 
son,  18  C.  B.  N.  S.  332,  where  the 
Court  evidently  took  Ihe  same  view. 

*  Eadon  v,  Jeffcock,  L.  B.  7  Bxch. 
BBS  J  per  Cleasby  and  Martin,  BB. 

'  See  Eadon  v,  Jeffcock,  «. «.  The 
learned  judges  then  proceeded  to  com- 
ment upon  Dagdale  v.  Bobertson,  3  K. 
&  J.  695,  and  disapproved  of  that  de- 
cision. See  also  Aspden  v.  Seddon,  10 
Ch.  399  n,,per  Jessel,  M.B. 
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as  often  as  not  contemplate  a  removal  at  a  future  time.  And 
it  is  also  the  fact,  that,  where,  as  is  usually  the  case,  a  royalty 
is  reserved,  the  lease  contemplates  the  removal  on  as  large  a 
scale  as  possible.  These,  however,  were  small  circumstances 
upon  which,  without  more,  to  found  a  distinction  between  the 
two  cases  with  respect  to  the  right  of  support.  In  Davis  v. 
Trehame^  the  House  of  Lords  declared  what  the  law  i& 
Accordiug  to  this  decision,  it  does  not  follow  from  the  mere 
facts  of  a  lea<3e  having  been  granted  and  a  royalty  reserved 
thereunder,  that  there  is  not  a  right  of  support.  Those  facts 
may  be  elements  to  be  taken  into  consideration,  in  seeing 
whether  or  not  the  right  is  taken  away.  But  they  are  not  suffi- 
cient of  themselves  to  decide  that  question.' 

As  the  result  of  the  cases,  in  which  a  voluntary  instrument  Result  of 
of  severance  is  producible,  but  in  which  no  provision  has  been 
made  with  respect  to  support,  the  following  propositions  may 
be  considered  as  established  : — 

(1)  The  owner  of  land  in  its  natural  state  is  entitled,  primd 
facie,  to  support,  both  lateral  and  vertical 

(2)  This  Lb  so,  in  whichever  way  the  severance  is  effected ; 
whether  by  a  grant  excepting  the  mines,  or  by  a  grant  excepting 
the  surface. 

(3)  Where  the  mines  are  granted,  the  facts,  that  the 
grant  is  by  way  of  lease ;  and  that  a  royalty  is  reserved ; 
are  not,  of  themselves,  sufficient  to  disturb  the  presump- 
tion.* 


(y)  Statutory  Severance, 

A  severance  of  the  ownership  of  adjoining  lands  is  fre-  Same  princi- 
quently  effected  under  the  provisions  of  Inclosure  Acts,  orgt^nto?/ 
of  the  Copyhold  Enfranchisement  Acts.     Of  course    it  will  "®^®'*°**' 
seldom  in  such  cases  happen,  that  some  attempt  will  not  be 
made  by  the  instrument  of  severance  to  regulate  the  rights  of 

»  6  App.  Caa.  460.  Pountnej  v,  aayton,  SI  W.  R.  664, 

<  See  pp.  466,  467 y  per  Lord  Black-  666. 

hum. ;  p.  469,  per  Lord  WatsoxL    See  '  See  farther,  as  to  support  under 

also  Chapnuui  v.  Day,  47  L.  T.  705, 709 ;  leases,  ante,  pp.  234, 235,  236. 
jfmidj  V.  Builand,  23  Ch.  D.  89; 
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the  respective  parties.  Should,  however,  this  not  be  so,  and 
should  the  right  of  support  in  such  cases  have  to  be  determined 
on  primd  facie  grounds,  the  same  principles  will  be  applicable 
as  are  applicable  where  the  severance  is  effected  by  a  voluntary 
instrument^ 


Land  coTeied 
bj  water. 


(h)  Land  covered  by  Water. 

The  foregoing  principles  have  been  considered  with  reference 
to  the  right  of  support  for  land  in  its  natural  state  uncovered 
by  water.  It  is  conceived,  that  the  same  principles  apply  to 
the  right  of  support  for  land  upon  or  over  which  water  rests  or 
flows  in  the  ordinary  course  of  nature.' 


b.  Land  in  Non-natural  State. 
(a)  Artificial  Weight 

Owner  of  Wliere  land  has  been  artificially  burdened  by  a  building ;  and 

daiiy'bMdened  RO  contract  is  available  to  regulate  its  right  to  support ;  no  right 
^pnmd      ^f  support,  lateral  or  vertical,  exists  for  the  building.*    And,  of 

faae,  no  ngbt  *^*^       '  ...  .      . 

of  sapport  for  course,  the  same  principle  applies  to  the  case  of  an  artificial 
basin,  or  reservoir,  or  canal,  or  watercourse.*    And  where  a 


>  Roberta  r.  Haines,  6  E.  &  R.  652, 
654,  per  Lord  Campbell,  and  Cole- 
ridge and  Erie,  JJ. ;  Haines  v, 
Roberts,  7  ib.  626,  ^r  Cockbum,  C.J. ; 
N.  B.  R.  Co.  V.  BlUot,  1  J.  &  H.  163, 
per  Wood,  V.-C. ;  2  De  G.  F.  &  J.  432, 
per  Lord  Campbell ;  Elliot  o.  N.  E. 
R.  Co.,  10  H.  L.  Cas.  356,  362,  per 
Lords  Chelmsford  and  Kingsdown ; 
Wakefield  v.  Raccleuch,  4  Eq.  649, 
per  Malins,  V.-C. ;  Ruccleuch  v.  Wake- 
field, L.  R.  4  H.  L.  411,  per  Lord 
Chelmsford.  See  also,  as  to  Inclosure 
Acts,  Rell  v.  LoTe,  10  Q.  R.  D.  564, 
565,  568,  per  Raggallaj  and  Lindley, 
L.JJ. 

^  The  right  to  withdraw  sapport 
from  naturally  flowing  water,  the 
person  interested  in  which  haft  no 
title  to  the  soil  over  which  it  flows, 
falls  under  the  same  principle  as  the 
right  to   abstract  naturally  flowing 


water,  and  will  be  more  conreniently 
considered  hereafter :  see  postj  Chap. 
XVIL,  Part  A.,  Sect.  1,  Sect  2. 

s  Wilde  V,  Min8terley,2  RoUe's  Abr. 
564,  tit.  Trespass  I.,  pi.  1 ;  Palmer  tr. 
Fleshees,  1  Sid.  167 ;  StanseU  v,  Jol- 
lard,  cited  in  1  Selw.  N.  P.,  11th  ed., 
467 ;  Wyatt  r.  Harrison,  3  R.  &  Ad. 
871 ;   Partridge  v.  Scott,  3  M.  &  W. 
220 ;  Hyde  r.  Thornborough,  2  C.  & 
K.  250 ;  Jeffries  v.  Williams,  6  Ezch. 
800 ;  Gayf ord  v,  Nicholls,  9  ib.  708  ; 
Rogers  v.  Taylor,  2  H.  &  N.  828 ;  Hunt 
u.  Peakc,  Job.  705 ;  N.  B.  R.  Co.  v. 
Elliot,  IJ.  &  H.  153  ;  Dalton  v.  Angus, 
6  App.   Cas.  753,  772.     Slingsby  r. 
Barnard,  1  Rollers  R.  430,  pi.  24,  so 
far  as  it  is  inconsistent  with  the  pro- 
position in  the  text,  cannot  be  up- 
held ;  see  Dalton  v.  Angus,  u,  «.,  742, 
743. 

*  There  is,  of  conne,  no  analogy 
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right  of  support  for  an  artificial  weight  has  been  acquired 
by  way  of  easement,^  no  right  of  support  exists,  primd  facie, 
for  any  increase  to  that  weight ;  whether  caused  by  actual  addi- 
tions/ or  by  mere  internal  structural  alterations.'  Accordingly, 
in  an  action  for  removiug  support  from  land  artificially  bur- 
dened, the  plaintiff  has  always,  in  gen^*al,  been  obliged,  as  a 
matter  of  pleading,  to  allege  that  he  was  entitled  to  have  the 
weight  supported.^  However,  even  in  the  case  of  an  artificial 
weight,  a  mere  trespasser  has  no  right  to  remove  the  support. 
Where,  therefore,  the  defendant  is  presumably  a  trespasser,  it  is 
not  necessary  to  allege  a  right  to  have  an  artificial  weight  sup- 
ported.* It  is  not,  in  any  case,  necessary  to  allege  the  grounds 
upon  which  the  plaintiff  is  entitled  to  support.^ 


03)  Artificial  Weakening. 

Similar  principles  apply  where,  instead  of  the  natural  weight  Simikr 
of  the  land  being  increased  by  having  anything  put  or  brought  apply  uTund 
upon  its  surface,  its  self-sustaining  power  is  weakened  by  reason  J^^^^^ 
of  excavations  being  made  under  or  hoiizontally  adjacent  to  its 
sur&ce. 

And,  for  this  purpose,  it  is  immaterial  whether  the  excavations  immaterial 

whether 


between  cases,  in  which  the  owner  of 
land  bardeos  it  artificiaUy  with  water, 
aod  clauna  a  right  of  support  for  the 
land  so  bardened,  and  cases,  in  which 
a  man  clainis  a  right  of  support  "f  or 
an  artificial  watercourse,  without 
baring  any  title  to  the  land  oyer 
wbich  it  flows.  The  latter  right  falls 
nnder  the  same  principle  as  the  right 
to  abstract  water  from  an  artificial 
watercourse,  and  will  be  more  con- 
Tcniently  considered  hereafter :  see 
jMi«f,  Ciiap.  XVII.,  Part  A,  Sect.  3. 

»  See  infra.  Sect.  2,  h, 

s  See  Murchie  if.  Black,  19  C.  B. 
N.  8.  205,  206. 

*  Angus  «.  Dalton,  4  Q.  B.  D.  162  : 
affirmed  Dalton  v.  Angus,  6  App.  Cas. 
740. 


*  See  Peyton  v,  London,  9  B.  &  C. 
726,  736  ;  Brown  v,  Windsor,  1  C.  &  J. 
20 ;  Chadwick  v,  Trower,  3  Scott,  1  ; 
Humphries  v.  Brogden,  12  Q.  B.  748  ; 
Rogers  r.  Taylor,  2  H.  &  N.  828 ;  BulL 
&  L.  (3rd  edit.)  406  n.  (6).  Cf.  as  to  land 
in  its  natural  state,  ante,  p.  294. 

»  Smith  V.  Martin,  2  Wms.  Saund. 
802;  Jeffries  «.  Williams,  6  Exch. 
792 ;  Bibby  v.  Carter,  4  H.  &  N.  154  ; 
Bichards  v,  Jenkins,  17  W.  B.  32.  See 
also  Pountney  «.  Clayton,  31  W.  R. 
664,  per  Brett,  M.  R. 

•  Rogers  v,  Taylor,  2  H.  &  N.  828. 
HUton  «.  Whitehead  (12  Q.  B.  734),  in 
which  the  contrary  is  laid  down,  was 
decided  before  the  C.  L.  P.  Act  of 
1852.  See  the  observations  upon  this 
case  in  Rogers  v,  Taylor, «. «. 
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ezcayationB  are  made  by  the  owner  of  the  land,^  or  by  a  third  party.*  Thus, 
or  tMr/nurtyJ  ^^  *^®  ownership  of  the  surface  and  the  subjacent  mines  is  in  dif- 
ferent hands ;  and  the  subjacent  owner  works  out  his  mines,  not 
so  as  to  cause  the  surface  to  subside,  but  so  as  to  put  a  weight 
upon  a  lateral  owner,  which  he  would  not  otherwise  have  to 
bear ;  and  the  lateral  owner  subsequently  works  out  his  mines ; 
and  the  surface  owner's  land  then  subsides ;  the  lateral  owner  is 
not,  primd  facie,  liable.  So,  if,  between  the  land  of  a  plaintiff 
and  that  of  a  defendant,  lies  intervening  land  belonging  to  a 
third  party ;  and  such  intervening  land,  if  it  had  been  allowed  to 
remain  unezcavated,  would  have  been  sufficient  to  support  the 
plaintiff's  land  ;  and  the  owner  of  such  intervening  land  works 
out  the  minerals  thereunder ;  and  the  weight  of  support  is  thus 
put  upon  the  defendant's  land ;  the  defendant  cannot,  pri/md 
facie,  be  prevented  from  subsequently  working  his  mines, 
although  the  plaintiff's  land  may  in  consequence  subside.'  For 
the  natural  state  of  the  plaintiff's  land  would,  in  the  latter  case, 
include  the  benefit  which  it  derived  from  the  support  of  the  in- 
tervening land.  Indeed,  the  defendant  would  not,  in  such  a 
case,  be  the  plaintiff's  neighbour  for  the  purpose  of  questions 
relating  to  support.^  However,  in  such  a  case  the  plaintiff 
would  appear,  upon  the  happening  of  the  damage,  to  have  a 
remedy  against  the  intervening  owner.'  And  if  he  brought  an 
action  within  six  years  therefrom,  such  owner  would  probably  be 
disentitled  to  plead  the  Statute  of  limitations.^ 
Or  by  defend-  For  the  above-mentioned  purpose  it  is  also  immaterial,  even 
although  the  excavations  are  made  by  the  defendant  himself, 
provided  he  is  entitled  to  make  them.  Thus,  where  the  owner 
of  mines  both  vertically  and  laterally  adjacent  to  a  surface  had 
conti-acted  for  the  right  to  deprive  the  surface  of  its  vertical 
support ;  and,  in  pursuance  of  such  right,  proceeded  to  work 
out  the  subjacent  mines ;  and,  at  the  same  time,  proceeded  to 
work  out  the  adjacent  mines ;  it  was  held,  that  he  was  under  no 

1  Partridge  r.  Scott,  3  M.  &  W.  220 ;  M.R.,  and  James  and  Brett,  UJJ.  See 

Birmingham  v.  Allen,  6  Cb.  D.  293,  Dalton  v,  Angus,  6  App.  Cas.  756,  S27. 

296.  See  ante,  p.  291. 

>  Birmingham  v.  Allen,  u,  «.,  234,  *  Birmingham  v.  AUen,  «.  #.,  290, 

238,  et  teq,  per  Jeasel,  M.B. 

*  Ih,  >  See  anUt  p.  238. 

«  Ih.  pp.  239,  293,  297,  per  Jessel, 


ant  if  entitled 
to  make  them. 
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obligation  to  bear  the  additional  weight,  which  would  from  time 
to  time  be  thrown  on  the  adjacent  land,  according  as  the 
vertical  support  was  being  removed.^ 

(y)  Principle  of  Brown  v.  Bobins. 

However,  even  if  land  is  in  its  non-natural  state,  a  right  still  Principle  of 
remaius,  primi  facie,  for  such  a  degree  of  support  as  its  owner  nJIbiiia. 
would  have  been  entitled  to,  if  it  had  remained  in  its  natural 
state.  Therefore,  where  land,  which  has  been  built  upon,  is 
damaged  through  the  withdrawal  of  its  support,  its  owner  will, 
if  he  can  prove  that  it  would  have  been  damaged  even  in  its 
natural  state,  be  entitled,  primd  facie,  to  a  remedy.*  And,  it 
has  been  said,  that  the  mere  fact,  that  the  land  in  question  was 
previously  weakened  by  excavations  by  a  third  party  in  another 
direction,  will  not  relieve  from  liability  a  defendant  who  was 
aware  of  the  fact^  But  this  is  not  consistent  with  the  proposi- 
tions stated  in  the  preceding  page ;  and  cannot,  it  is  submitted, 
be  considered  law.* 


(8)  Remedy  for  Damage  aZihonjh  Right  Non-existent. 

. 

It  follows  from  the  last  proposition,  that,  if  support  is  with*  OonBequent 
drawn  from  land  which  has  been  built  upon ;  and  the  building  iniuVto  ^'^ 
is  injured ;  and  it  is  shown,  that  the  land  would  have  been  in-  bailding. 
jured,  even  in  its  natural  state ;  the  remedy,  to  which  the  injured 
party  is  entitled,  cannot  be  confined  to  the  injury  to  the  land. 
He  will  also  be  entitled  to  recover  in  respect  of  the  injury  to 
the  building.^    And  if  he  has  suffered  a  consequential  injury  to 


1  See  WiUiams  v.  Bagnall,  15  W.  R. 
272,  276.  Under  the  terms  of  the  con- 
tract the  mine  owner  was  preclnded 
from  entering  on  the  snif ace,  and  was 
therefore  compeUed  to  work  from  the 
adjoining  property;  bat  the  decision 
was  independent  of  this  fact.  Cf. 
WoodaU  V.  Hingley,  14  L.  T.  N.  S. 
167. 

s  Brown  v.  Bobins,  4  H.  &  N.  186  ; 
Hani  v.  Peake,  Joh.  712  ;  Stroyan  v. 
Knowlesi  Hamer  v,  Knowles,  6  H.  4c  N. 


454 ;  BeU  v.  Love,  10  Q.  B.  D.  647, 
570;  and  see  Backhouse  v,  Bonomi, 
9  H.  L.  Ca.  503. 

>  See  Brown  v.  Bobins,  %,  $. 

<  See  Brown  v.  Bobins,  u,  #.,  p.  194, 
per  Martin,  B. 

*  Brown  v.  Bobins,  «.  «.,  186 ; 
Hunt  V,  Peake,  Joh.  713 ;  Strojan  v. 
Knowles,  Hamer  v,  Knowles,  u,  i. ; 
Bichards  o.  Jenkins,  17  W.  B.  34  ; 
Chapman  v,  Daj,  47  L.  T.  705.  In 
the  last   case  the  mine  owner  had. 
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Liability  for 
negligence. 


his  trade,  in  respect  of  this  also  he  mUl  be  entitled  to  recover.^ 
And  it  is  not  open  to  the  wrong-doer  to  contend,  that  the  trade 
should  have  been  immediately  discontinued,  to  prevent  an 
aggravation  of  the  injury.'  Had  it  not  been  for  the  vrrong- 
doer's  unlawful  act,  there  would  have  been  no  injury  at  alL' 

Whether  the  owner  of  land  in  its  non-natural  state  may, 
primd  facie,  make  an  adjoining  owner  liable  for  removing 
support,  if  the  removal  has  been  done  negligently,  is  a  question 
not  free  from  doubt.  The  decisions  upon  the  point  are  con- 
tradictory. According  to  seven  of  them,  the  adjoining  owner 
is  liable,  if  the  removal  has  been  done  negligently:^  but  it 
may  be  that  some  of  that  number  cannot  be  regarded  as 
authorities  ;^  and  others  might  have  been  decided  upon  different 
grounda*  According  to  one  of  the  decisions,  no  action  is  main- 
tainable for  removing  support,  however  negligently,  to  which  the 
plaintiff  is  not  entitled;^  although,  according  to  another  of 
them,  this  is  only  the  case,  where  the  defendant  is  ignorant  of 
the  existence  and  nature  of  the  supported  structure.^  In  this 
conflict  reference  may  be  made  to  the  law  applicable  where 
land  is  in  its  natural  state,  and  where  the  right  of  its  owner  to 
support  has  been  excluded.  He  seems  nevertheless  entitled 
to  a  remedy,  if  the  support  is  withdrawn  by  reason  of  the 
adjoining  owner  working  negligently,  or  maliciously,  or  contrary 
to  the  custom  of  the  country.*     There  does  not  seem  to  be  any 


upon  the  severance  of  the  mines  from 
the  surface,  coTenanted  to  make  good 
all  damage  caused  by  his  workings, 
and  restore  the  surface ;  and  it  waa 
contended,  but  without  success,  that 
this  imposed  on  the  surface  owner  an 
implied  obligation  not  to  build. 

1  See  Stroyan  v.  Knowles,  Hamer  v, 
Enowltf,  6  H.  &  N.  454. 

>  See  lb,  p.  465. 

>  See  Brown  v.  Bobins,  4  H.  &  K.  186. 
4  See  Walters  v.  Pfeil,  Mood,  k  M. 

862  ;  Massey  v.  Goyder,  4  C.  &  P.  161 ; 
Dudley  Canal  Ck).  v.  Grasebrook,  1  B. 
&  Ad.  65  ;  Dodd  v.  Holme,  1  A.  &  £. 
493  ;  Davis  v.  Lond.  Sl  Blackwall  By. 
Co.,  1  M.  &  G.  799 ;  Bradbee  v.  Christ's 
Hospital,  4  M.  ac  G.  714 ;  WoodaU  v. 
Hingley,  14  L.  T.  N.  B.  167.    Angus  v. 


Dalton  (4  Q.  B.  D.  204)  contains  an 
opinion  of  Brett,  L.J.  to  the  same 
effect. 

*  Walters  v.  Pfcil,  u.  «.,  and  Massey 
v.  Goyder, «.«.  are  only  nisi  prius  deci- 
sions. 

*  In  Dodd  V.  Holme,  u, «.,  and  Brad- 
bee  V,  Christ^s  Hospital, «. «.,  the  right 
of  support  was  not  disputed.  See  Gay- 
ford  V.  Nicholls,  9  £xch.  708. 

7  8eeGayford9.NichoIlB,9Kxch.702. 

»  See  Chadwicko.  Trower,  8  Scott  1, 
reversing  Trower  v.  Chadwick,  3  ib, 
699.  Cf.  Fletcher  t>.  ByUnds,  3  H.  & 
C.  796,  et  ieg.  (reversed  t*.  L.  R.  1 
Exch.  265  ;  Bylands  v,  Fletcher,  L.  R. 
8  H.  L.  330) ;  WoodaU  v.  Hingley,  14 
L.  T.  N.  S.  167. 

»  See  infra,  Sect,  2,  a  (7). 
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reason  why  the  law  applicable  where  laad  is  ia  its  natural 
state,  and  where  it  is  in  its  non-natural  state,  should  in  this 
respect  be  different.  It  is  also  to  be  observed,  that,  in  many  of 
the  cases,  which  in  other  respects  ascertain  the  relative  rights 
and  duties  of  adjoining  owners,  the  presence  or  absence  of 
wilfulness  or  negligence  on  the  part  of  the  defendant  has  been 
deemed  material.^  The  preponderance  both  of  authority  and 
principle  is  therefore  greatly  in  favour  of  the  proposition,  that 
negligence  entails  liability. 

Akin  to  the  preceding  question  is  the   further  question,  Doabtful 
whether  an  adjoining  owner  is  bound  to  give  the  owner  of  land  to  notify  inten- 
in  its  non-natural  state  notice  that  he  intends  to  withdraw  the  V°.^_*°^*!-' 
support     The  actual  authorities  upon  this  question  are  con- 
flicting.* 


draw  support. 


(c)  Value  of  Land  not  entitled  to  have  Artificial  Weight 

supported. 

Although  an  owner  of  land,  who  puts  an  artificial  weight  Mordne  v. 
upon  it,  is  not  entitled,  primd  fade,  to  have  such  weight  ^  *™' 
supported,'  he  is  entitled,  pri/md  facie,  to  put  the  weight  upon 
it  in  the  first  instance.^  It  follows,  that,  where  the  owner  of 
land  is  not  entitled  to  have  an  artificial  weight  thereon  sup- 
ported, and  the  value  of  the  land  has  for  any  purpose  to  be 
estimated,  it  is  not  necessarily  estimable  with  reference  merely 
to  the  purposes  to  which  the  land  can  be  applied  in  its 
natural  state.  *  In  Mordne  v.  Durliam  ^  the  defendants  sold 
land  to  the  plaintiff  with  an  exception  of  mines  and  minerals. 
The  conveyance  reserved  extensive  powers  to  the  defendants  to 


1  See  Smith  v.  Kenrick,  7  C.  B.  615  ; 
Eadon  v.  Jeffcock,  L.  R.  7  £xch.  395 ; 
Smith  V,  Fletcher,  9  ib.  64, 67 ;  Cromp- 
ton  V.  Lea,  19  £q.  127,  129.  Cf.  the 
jjtngnage  of  0.  79  of  Rail.  CI.  Ck)n8. 
Act,  1845,  and  b.  23  of  Wat.  CI.  Act ; 
a^Hte,  p.  5,  n.  >* ;  p.  9. 

^  The  qaestion  was  answered  in  the 
^ffinnatlTe  in  Maasey  v,  Ck>7der,  4  C. 
jc  P.  161 ;  which  was,  however,  only  a 
nisi  prius  decision.  See  also,  on  tiiis 
^object,  Jones  v.  Bird,  5  B.  dc  AL  837 ; 


Peyton  v,  London,  9  B.  &  C.  725  ; 
Brown  v.  Windsor,  1  Cr.  k  J.  27.  It 
was  answered  in  the  negative  in  Chad- 
wick  V,  Trower,  8  Scott  1 ;  where,  how- 
ever, the  defendant  was  ignorant  of 
the  existence  of  the  wall,  which  was 
damaged. 

•  See  ante,  p.  298. 

*  See  Mordae  v,  Durham,  L.  R.  8  C. 
P.  336  ;  Dalton  v,  Angus,  6  App.  Cas. 
796. 

»  L.  R.  8  C.  P.  336. 
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occupy  and  use  the  surface  for  the  purpose  of  working.  It  also 
provided,  that  it  should  not  be  lawful  for  the  plaintiff  to  do 
anything  whereby  the  defendants  should  be  hindered  in  the 
exercise  of  the  reserved  powers;  and  that  the  defendants 
should  compensate  the  plaintiff  for  damage  or  spoil  of  ground 
to  be  occasioned  by  the  exercise  of  the  powers.  The  powers 
were  exercised ;  and  the  plaintiff  claimed  as  compensation  the 
value  of  the  land  with  reference  to  any  purpose  to  which  it 
might  be  reasonably  considered  as  applicable.  The  claim  was 
held  to  be  maintainable.^ 

(0  Statutory  Severance. 

The  principles  which,  primd  facie,  determine  the  right  of 
support  for  land  in  its  non-natural  state,  do  not  exclusively 
apply,  where  no  evidence  as  to  the  time  or  mode  of  severance  of 
the  two  adjoining  tenements  is  producible,  or  where  the  instru- 
ment of  severance  is  voluntary.  They  equally  apply,  where  the 
instrument  of  severance  has  been  entered  into  under  the  provi- 
sions of  a  railway  or  canal  Act,  or  otherwise  has  a  statutory 
origin.* 


Sect.  2.— ACTUAL  OR  ALLEGED  CONTRACT,  CUSTOM,   OR 

PRESCRIPTION. 

a.  Exclusion  of  Right  for  Land  in  Naiural  State. 

(a)  Contra/it. 

Rigbt  of  sap-       If  apt  words  are  used,  whether  in  the  instrument  of  severance 
mnatuaT      itself;'  or  in  a  contemporaneous,  or  a  subsequent  instrument;^ 


>  See  farther,  as  to  tliis  case,  ante^ 
pp.  275,  276.  01  the  6c.  case  of 
NeiU's  Tmstees  v.  Dixon,  7  Sess.  Cas. 
(4th  ser.)  741 ;  a  decision  on  the  mean- 
ing of  "  surface  damage." 

>  See  ante^  p.  298,  n.  K 

s  See  Rowbotham  v.  Wilson,  6  £. 
&  B.  593;  8  ih.  123;  8  H.  L.  Cas. 
348;  Shafto  r.  Johnson,  8  B.  &  S 
252  (n) ;   Taylor  v.  Shafto,  ih.  228 
Murchie  v.  Black,  19  C.  B.  N.  S.  207 
Williams  v.  Bagnall,  16  W.  R.  272 
Bacclench  v,  Wakefield,  L.  R.  4  H.  L, 
877 ;  Smith  v.  Darby,  L.  R.  7  Q.  B.  716 ; 


Radon  v.  Jeffcock,  L.  R.  7  Sxch.  379 ; 
Buchanan  v.  Andrew,  L.  R.  2  Sc  &  D. 
288 ;  Aspden  v.  Seddon,  10  Cfa.  396  (»), 
401  ;  f^.  1  Exch.  D.  496 ;  GOl  v. 
Dickinson,  6  Q.  B.  D.  159 ;  Dayis  v. 
Trehame,  6  App.  Cas.  466, 469 ;  Dalton 
V,  Angus,  ib.  809 ;  Chapman  v.  Day,  47 
L.  T.  709  ;  Mnndy  v.  Rutland,  23  Ch. 
D.  81,  88,  89 ;  BeU  v.  Lore,  10  a  B. 
D.  658.  This  in  fact  is  admitted  in 
Harris  v.  Rydiug,  6  M.  Ac  W.  60 ;  Hum* 
pbries  v.  Brogden,  12  Q.  B.  746,  767  ; 
Smart  v.  Morton,  6  B.  &  B.  30,  4«. 
*  See  Rowbotham  v,  Wilson,  6  E.  It 
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and  whether  in  affirmative  or  negative  terms ;  ^  and  whether  in  sute  uiaj  be 
express  terms  or  by  plain  implication  ;  ^  and  whether  the  under-  contact 
lying  mines  are  granted  or  excepted  ; '  and  whether  the  instru- 
ment is  voluntary  or  statutory ;  *  the  right  of  support  for 
land  in  its  natural  state  may  be  effectually  excluded.  This  was 
formerly  supposed  to  be  impossil^le,  as  appears  from  the  dictum 
of  Lord  Dcnman  in  Hilton  v.  OranviUe  ^ : — "  Even  if  the  grant 
could  be  produced  in  specie,  reserving  a  right  in  the  lord  to 
deprive  his  grantee  of  the  enjoyment  of  the  thing  granted,  such 
a  clause  must  be  rejected  as  repugnant  and  absurd."  *  It  is, 
however,  clear,  that  if  a  man  grants  land ;  with  an  exception  of 
the  mines,  and  with  a  right  to  withdraw  support  from  the  sur- 
face ;  a  surface  may,  if  the  right  be  exercised,  nevertheless 
belong  to  the  grantee ;  although  possibly  not  the  same  kind  of 
surface  as  that  which  belonged  to  him  at  the  date  of  the  grant  J 
And  Lord  Denman's  dictum  has  been  expressly  overruled.®  And 
of  course  the  right  may  be  partially  '  as  well  as  wholly  excluded. 

It  has  been  laid  down,  that  a  proviso  in  a  purchase  deed,  that  Incidental  con- 
the  vendor,  his  heirs  or  assigns, ''  tenants  or  lessees,"  should  not  ^"ag"ion  of 
be  liable  for  any  damage  caused  by  the  sinking  of  the  land  "8**^ 
through  mining  operations  in  getting  *'  the  minerals  hereby 
excepted,''  would  enure  for  the  benefit  of  a  lessee  holding  under 
an  antecedent  lease ;   such  lease  having  been  recited  in  the 
deed,  and  the  minerals  comprised  in  the  lease  having  been  part 
of  the  minerals  excepted  &om  the  purchase.^^    An  owner  of  land 


B.  604 ;  8  ih.  147  ;  Mnrchie  v.  Black, 
19  C.  B.  K.  8.  205.  Cf.  Richards  v. 
Harper,  L.  B.  1  Exch.  205. 

1  See  Smith  v.  Darby,  L.  B.  7  Q.  B. 
724,  per  Blackburn,  J. 

s  See  t^.  725 ;  Aspden  v.  Seddon,  10 
Ch.  401 ;  Davis  v,  Trehame,  6  App. 
Cas.  469. 

'  See  Williams  r.  Bognall,  15  W.  B. 
274,  275,  276. 

*  BeU  r.  Love,  10  Q.  B.  D.  658,  566. 
»  6  Q.  B.  701. 

•  See  p.  730. 

7  See  Bowbotham  v.  Wilson,  6  £.  & 
B.  603 ;  8  H.  L.  Cas.  361,  362  ;  Salis- 
Ifarj  V,  Gladstone,  9  H.  L.  Cas.  703 ; 
l^'iUiams  v.  BagoaU,  15  W.  B.  276. 


"  See  Bowbotham  r.  Wilson,  8  H.  L. 
Cas.  348.  See  also  Carljon  v.  Lovering, 
1  H.  &  N.  799 ;  Buccleuch  v,  Wakefield, 
L.  B.  4  H.  L.  399,  410 ;  Bachanan  v. 
Andrew,  L.  B.  2  Sc.  &  D.  297  ;  HaU  v. 
Byron,  4  Ch.  D.  678  ;  Bell  v.  Love,  10 
Q.  B.  D.  561. 

•  In  Mundy  v,  Butland,  23  Ch.  D. 
81,  Kay.  J.,  thought  that  the  provisions 
of  a  lease  (stated  ^0#^,  pp.  320,321)  par- 
tially excluded  the  right  of  support. 
The  Court  of  Appeal  thought  that 
they  were  unintelligible. 

w  See  Eadon  v,  Jeffcock,  L.  B.  7 
Exch.  379,  397,  398,  per  Bramwell,  B. 
Cf.,  on  this  point,  Davis  v.  Trcharne,  6 
App.  Cas.  4C0  ;  post,  p.  332,  n.  \ 
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in  its  natural  state,  whose  right  of  support  is  excluded  by  con- 
tract, may  nevertheless  be  entitled  to  a  remedy,  if  the  damage 
which  he  sustains  has  been  occasioned  by  the  working  of  minerals 
not  the  subject  of  that  contract.  If,  for  example,  upon  a  sale  or 
lease  of  lands  the  mines  are  excepted,  with  liberty  to  get  them 
without  being  liable  for  any  damage  ;  and  the  mine  owner  is 
also  the  owner  of  mines  which  laterally  adjoin ;  and  he  does 
not  work  the  excepted  mines,  but  works  the  lateral  mines ;  and 
his  workings  damage  the  land  sold  or  demised ;  he  may  be 
liable.^ 


Viighi  may  also 
be  excladed  by 
castom,  if 
making  com- 
pensatioD  is  a 
part. 

According  to 
Hilton  V.Gran- 
ville may  not 
otherwise  by 
castom,  and 
may  not  by 
prescription. 


(/3)  Custom  and  Preacinption, 

The  riglit  of  support  for  land  in  its  natural  state  may  also 
apparently  be  excluded  by  custom,  if  it  is  a  pait  of  the  custom 
that  compensation  shall  be  made  for  all  damage.^ 

In  Hilton  v.  Granville  ^  an  action  was  brought  by  a  copy- 
holder against  his  lord's  lessee  for  working  minerals  under  the 
copyhold  parcel  in  such  a  way  as  to  withdraw  support  there- 
from ;  and  from  two  ancient  copyhold  houses,  which  had  been 
built  thereon.*  Two  pleas  were,  amongst  others,  put  in :  a 
prescriptive  right  so  to  work  without  making  any  compensation 
for  the  damage  to  be  done,  and  a  custom  so  to  work  from  time 
immemorial  without  making  any  compensation.  Both  pleas 
were  held  bad.    This  decision  was  treated  as  sound  in  Salisbury 


»  See  Whitehouse  v,  Bayley,  34  L.  T. 
93 ;  A«pden  t*.  SeddoQi  1  Ex.  D.  505. 
In  Whitehouse  v.  Bayley,  the  plaintiff's 
baildings  were  damaged,  but  the  land 
would  hare  been  damaged  even  if  un- 
built upon  :  see  as  to  this,  or  »/^,  p.  301. 
He  might  have  been  free  from  liability, 
if  he  had  postponed  the  working  of  the 
lateral  mines  until  after  he  had  worked 
the  excepted  mines :  see  atUej  p.  300. 

2  See  Aspden  r.  Seddon,  1  £xch.  D, 
509,  510, /;/?/•  Mellish,  L.  J.  See  also 
the  observations  of  Lord  Hatberley  in 
Bucclcuch  r.  Wakefield,  L.  R.  4  H.  L. 
395,  396,  399.  Cf.  Smart  r.  Morton, 
6  £.  &  B.  30.  There  a  custom  to  work 
60  as  to  let  down  the  surface,  paying 


compensation  for  the  injury  so  caused, 
was  alleged  to  exist  at  the  time  of 
the  injury  complained  of.  The  plea  cf 
such  a  custom  was  held  bad  ;  but 
upon  the  ground,  that  the  existence 
of  the  custom  was  not  sufficiently 
proved. 

»  5  Q.  B.  701. 

*  The  principle  of  the  decision  was 
not  affected  by  the  fact  that  houses 
were  upon  the  land.  The  pleas  were 
not  confined  to  newly  built  houses,  but 
were  so  wide  as  to  embrace  bouses 
coeval  with  the  custom  itself;  as  to 
which  a  grant  of  the  right  of  support 
would,  in  the  absence  of  the  custom , 
b3  implied  :  8C3  i/i/m,  i.  (/8). 
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V.  Gladstone}  was  acted  on  in  Blackett  v.  Bradley,^  and  was 
approved  in  Bell  v.  Love ;  ^  and  it  has  never  been,  as  a  decision, 
either  overruled  or  disapproved.  However,  its  correctness,  as  a 
decision,  that  a  custom  so  to  work  is  invalid,  is  hardly  consistent 
with  many  of  the  observations  of  Lord  Cottenham,  when  the 
same  case  was  in  Chancery ;  ^  and  certainly  was  not  treated  as 
being  beyond  doubt  in  Buccleuch  v.  WakeJielcU 

The  following  reasons  may  be  urged  in  favour  of  the  view,  Bat  Hilton  v. 
that  Hilton  v.  Oranville  is  not,  in  that  respect,  good  law : —  baWy^irng^as 
(1.)  The  lawfulness  of  a  grant  of  the  right  to  disturb  the  surface  ^  cuatom. 
is  now  beyond  doubt.^  But  when  Hilton  v.  Granville  was 
decided,  such  a  grant  was  supposed  to  be  unlawful ;  ^  and  it  is 
difficult  to  say  how  far  the  decision  may  not  have  been  due  to 
this  erroneous  notion.  (2.)  It  seems  reasonable  to  conclude  (all 
customs  being  supposed  to  have  their  origin  in  grants),  that  a 
custom  may  be  valid,  if  a  grant,  which  could  create  it,  could 
have  been  valid.  (3.)  The  main  ground,  upon  which  the  de- 
cision proceeded,  was,  that  a  customary  right  to  disturb  the 
surface  is  repugnant  to  the  right  of  the  surface  owner  to  sup- 
port ;  is,  therefore,  unreasonable ;  and,  being  unreasonable,  wants 
one  of  the  requisites  of  a  good  custom.®  It  does  not,  however, 
appear  to  be  the  fact,  that  a  customary  right  to  disturb  a  sur- 
face is  repugnant  to  the  right  of  the  surface  owner  to  supfort. 
A  similar  argument  was  disregarded  in  the  case  of  a  grant.^ 
And  there  is  no  reason  why  a  custom  and  a  grant  should  in  this 
respect  stand  upon  a  different  footing.^°  And  (4)  a  customary 
right  to  disturb  a  surface,  paying  compensation  for  the  damago 
so  caused,  appears  to  be  without  doubt  a  good  custom.^^  But  if 
a  payment  from  time  to  time^  as  and  when  damago  is  caused,  is 
sufficient  to  give  validity  to  a  custom,  a  payment  once  for  all  at 


»  9  H.  L.  a  692,  702. 
3  1  B.  &  8. 940  :  overruled  in  Gill  v. 
Dickinson,  5  Q.  B.  D.  159. 

s  10  Q.  B.  D.  561,  jfer  Baggallay, 

L.J. 

*  1  Or.  &  Ph.  283,  294,  295. 

»  L.  R.  4  H.  li.  399,  per  Lord 
Hatherlej  ;  406,410,/^»r  Lord  ChelmF- 
f%jnL  It  was  followed  in  the  reversed 
decision  in  the  court  below:  see  Wake- 


field 0.  Bacclench,  4  Eq.  650—653. 
«  Ante,  pp.  304,  306. 

7  See  Jjord  Dcnman's  dictum  in  this 
very  case,  cited  antef  p.  305. 

8  See  ante,  p.  90,  n.  '. 
•  See  antCy  p.  305. 

'•  See  the  observatioas  of  Lord  Cot- 
tenham  in  Hilton  v.  Granville,  1  Cr.  & 
l»h.  293,  294. 

"  Sec  ante^  p.  300. 

X  2 
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the  origin  of  the  custom  should  for  that  purpose  be  equally 
effectual.  And  a  payment,  or  something  equivalent  to  a  pay- 
ment, may  reasonably  be  presumed  to  have  then  taken  place. 
The  first  of  these  reasons  may  not  perhaps  be  entitled  to  much 
consideration.  As  against  the  second,  it  may  be  urged,  that  the 
lawfulness  of  a  custom  does  not  necessarily  follow  from  the  law- 
fulness of  a  grant.  "  Though  the  parties  may  have  legally  made 
such  a  contract,  it  would  not  be  reasonable  to  presume  that  they 
had  done  so."^  It  may  be  doubted,  however,  whether  this 
objection  is  sufficient  to  dispose  of  the  second  reason ;  and  it  is 
difficult  to  see  what  objection  can  be  urged  against  the  third  or 
the  fourth.  Upon  the  whole,  therefore,  it  is  submitted,  that 
Hilton  V.  Oranville  would  not,  in  the  above  respect,  be  followed 
at  the  present  day.^  If  a  custom  to  disturb  the  surface  without 
paying  any  compensation  may  nov/  be  considered  good,  it  must, 
at  all  events,  be  conclusively  shown  to  exist;'  and  to  have 
existed  at  the  time  when  the  severance  of  the  adjoining  tene- 
ments took  place.* 

No  reason  exists  why  the  same  remarks  should  not  equally 
well  apply  to  a  plea  of  a  prescriptive  right  so  to  work  as  to 

similar  footing,  disturb,  the  surfacc.^ 

Freehoida  and  As  regards  the  validity  of  pleas  of  rights  by  custom  or 
prescription  to  withdraw  support  from  a  surface,  there  is  no 
distinction  between  freeholds  and  copyholds.*  In  Gill  v. 
Dickinson'^  an  action  was  brought  by  the  owner  of  an  allot- 
ment of  waste  land  within  a  manor  against  a  lessee  under 
the  lord  for  working  minerals  under  the  allotment  in  such 
a  way  as  to  withdraw  support  therefrom.  The  defendant 
pleaded  (amongst  other  things)  an  immemorial  custom  in  the 
lord  and  his  assigns  to  work  the  minerals  under  the  wastes 
without  leaving  support,  and  without  making  any  satisfactioa 


And  prescrip- 
tion and 
custonj  on 


copyholds. 


Wastes. 


1  See  Blackett  v,  Bradley,  1  B.  &  S. 
953,  per  Blackburn,  J. ;  Bell  r.  Love, 
10  Q.  B.  D.  Sei^per  BaggaUay,  L.J. 

3  As  to  a  custom  being  said  to  be 
void,  because  it  is  unreasonable,  see 
ant^,  p.  90,  n,  *. 

'  See  Smart  v,  Morton,  5  £.  &  B. 
30  ;  BeU  v.  Love,  10  Q.  B.  D.  560. 


*  See  Smart  v.  Morton,  «.  s, 

<  See  Hilton  v.  Granville,  5  Q.  B. 
701.     Cf.  the  observations  of   Lord 
Wensleydale  in  Rowbotham  v,  WUson, 
8  XI.  L.  C.  363. 

•  See  Hilton  v,  Granville,  «.  *. 
7  5  Q.  B.  D.  159. 
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for  tbe  injury  thereby  caused.  It  was  held,^  that  the  case  was 
not  governed  by  the  decision  in  Hilton  v.  Granville ;  ^  and 
judgment  was  given  for  the  defendant.  It  may  possibly  be, 
that  a  custom  to  mine  under  copyholds  without  leaving  support 
for  the  surface  is  bad,  as  being  unreasonable.^  But  it  does  not 
follow,  that  a  custom  to  mine  under  a  waste  is  bad.^  Indeed, 
independently  of  custom,  the  lord  is,  as  has  been  already  seen,^ 
entitled,  in  working  under  the  wastes,  to  withdraw  support  from 
the  surface  ;  provided  only  he  leaves  a  sufficiency  of  common. 

(y)  Remedy  for  Damage  cdthough  Right  excluded. 

An  owner  of  land  in  its  natural  state,  whose  right  of  support  Liability  under 
is  excluded,  is  frequently  entitled  to  compensation  for  the  custom, 
damage  he  may  sustain  ;  either  by  the  terms  of  the  instrument 
by  which  his  right  is  excluded  ;  or,  if  it  can  be  validly  excluded 
by  custom,*  by  such  custom.^    Where  an  instrument,  which 
excludes  the  right  of  a  surface  owner  to  support,  provides  that 
he  shall  be  compensated  for  all  damage  which  he  may  thereby 
sustain,  the  burden  of  the  liability  to  make  such  compensation 
runs  with  the  land.®    Wliere  the  right  of  support  for  land  in  Liability 
its  natural  state  has  been  excluded,  the  adjoining  owner  may,  gent'w  ^^  ^' 
nevertheless,  it  would  seem,  be  liable,  if  he  works  negligently,  ^^^J""  ^^ 
or  maliciously,  or  contrary  to  the  custom  of  the  country .•  working. 

(h)  Subsequent  Acquisition  of  Excluded  Right, 
Where  the  right  of  support  for  land  in  its  natural  state  has  Subwquent 

acqulBition  by 

1  Overruling  Blackett  v,  Bradley,  1  for  the  right  of  working  mines  with 

B.  &  S.  940.    In  Bell  v.  LoTe  (10  Q.  reference  to  the  wastes. 
B.  D.  661)  Baggallay,  L.J.,  expressed         *  See  ante,  p.  295. 
(althoagh   extra- judicially)  approval         •  See  the  three  preceding  pages. 
of  tbe  decision  in  Blackett  r.  Bradley.  7  gee  ante,  p.  306. 

His   Lordship's   attention,   however,         *  Aspden  v,  Seddon  j  Preston  v.  Sed- 

was  not  apparently  called  to  Gill  r.  don ;  1  Exch.  D.  496. 
Dickinson.  '  See  Rowbotham  v,  Wilson,  6  E.  & 

«  Ante,  p.  306.  B.  593, 602  ;  8  ih,  123  ;  8  H.  L.  C.  348  ; 

>  See,  as  to  this,  the  three  preceding  Eadon  v,  Jeffcock^  L.  R.  7  Exch.  393, 

pages.  394  ;  Buchanan  v.  Andrew,  L.  R.  2  Sc. 

«  See  also  Bnccleuch  v,  Wakefield,  &  D.  292,  296.    Cf.  Smith  v,  Eenrick, 

L.  R.  4  H.  L.  406,  410  (per  Lord  7  C.  B.  515 ;  Smith  v,  Fletcher,  L.  R. 

Chelmsford),  where  it  is  said,  that  a  9  Exch.  64,  67 ;  Crompton  v.  Lea,  19 

custom  applicable  to  the  customary  £q.  127, 129. 
tenancies  of  a  manor  is  no  authority 


810 


NEIGHBOURS — SUPPOET— 


[chap.  XV. 


prescription      bcCQ  cxcludcd,  it  Cannot,  apparently,  be  subsequently  acquired 
posaTble^ ""     ^^  prescription.*    It  would  be  impossible,  in  such  a  case,  to 
show  an  enjoyment  as  of  right. 

6.  Acjumtion  of  Right  for  Land  in  NonrNiUural  State. 

(a)  Express  Grant. 

Bight  of  sup-  A  right  of  support  for  land  in  its  non-natural  state  may  be 
in  non  natural  acquired  by  cxprcss  grant  or  reservation  ;  whether  voluntary,*  or 
acmUrcci^  ^  statutory.  As  instances  of  statutory  acquisitions  it  may  be 
byc\prc33       mentioned,  that  provisions  are  made  for  the  preservation  of 

grant. 

dwcllinghouscs  under  the  Act  7  &  8  Vict  c  105 ;'  of  houses  and 
other  buildings  under  the  Cornwall  Subm«  Mines  Act,  1858;* 
of  piers  and  other  structures  under  the  Crown  Lands  Act, 
18(56;^  and  (in  the  case  of  mines  excepted  from  a  grant  of 
lands  in  Ireland)  of  places  of  worship,  graveyards,  cemeteries, 
public  schools,  houses^  and  outhouses,  under  the  Act  23  &  24 
Vict.  c.  154.^ 


(/3)  Implied  Grant 

Or  by  implied  The  right  may  also  be  acquired  by  implied  grant  or  reserva* 
wi?"re  at  time  ^^^nj  If,  for  instance,  the  weight  caused  by  buildings,  or  by  an 
of  severance     artificial  watcrcoursc,  be  upon  land  at  the  time  when  such  land 

wei;;lit  actually  ,  ... 

on  land.  is  severed  from  the  adjoining  land,  there  is,  prirnd  facie,  an 

implied  giant  or  reservation,  as  the  case  may  be,  of  the  right 
cf  support  for  such  buildings  or  watercourse.® 


*  This  question  was  suggested  in 
Rowbolham  v.  Wilson,  6  E.  &  B.  593. 

*  See  Brown  v.  Windsor,  1  Cr.  &  J. 
20  ;  Bonomi  r.  Backhouse,  E.  B.  &  £. 
655 ;  Angus  v.  Dalton,  4  Q.  B.  D.  162, 
169,  170,  197;  Dalton  v,  Angus,  6 
App.  Cas.  792. 

'  Giving   working    powers  to   the 
Duke  of  CornwaU :  antef  p.  278. 
<  See  ante,  p.  279. 

*  Ante,  p.  280. 

*  AfUe,  p.  281. 

7  Bonomi  v.  Backliousc,  E.  B.  &  E. 
655  ;  Angus  v.  Dallon,  4  Q.  B.  D.  162, 
169. 

•*  See  Wyrlej  Canal  Co.  v,  Bradley, 
7  East,  368,  372 ;   Richards  v.  Rose, 


9  Exch.  218  ;  Gajford  v,  Nicholls,  ih. 
70S ;  Caledonian  R.  Co.  v.  Sprot,  2 
Macq.  451  ;  Murchie  v.  Black,  19  C.  B. 
N.  S.  205  ;  Richards  v.  Jenkins,  17 
W.  R.  30  ;  Dalton  v.  Angus,  6  App. 
Cas.  792,  826 ;  Rigby  f.  Bennett,  21 
Ch.  D.  667  :  and  cf.  Pycr  v.  Carter, 
1  H.  &  K.  916  ;  Dagdale  v.  Robertson, 
3  K.  &  J.  695,  700.  In  Caledonian  R. 
Co.  V.  Sprot,  u,  $.,  it  was  said,  that, 
what  a  gjantor  grants,  is  Bach  a 
measure  of  support  ''as  is  necessary 
for  the  land  in  its  condition  at  the 
time  of  the  grant :  **  see  p.  451.  By 
the  grant  is  of  course  meant  the  last 
grant,  if  there  have  been  more  than 
one :  Richards  r.  Jenkitts, »,  $.,  33. 
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So,  where  land  is  purchased,  or  excepted  from  a  purchase,  for  Or  avowedly 
a  particular  object,  and  such  object  is  known  to  both  parties  ^|^^^„^ 
at  the  time  of  the  purchase,  there  is,  primd  facie,  an  implied 
grant  or  reservation,  as  the  case  may  be,  of  a  reasonable 
degree  of  support  for  the  due  execution  of  that  object.^  There- 
fore,  where  the  avowed  object  of  a  purchase  of  land  is  the 
erection  thereon  of  a  building,  or  a  railway,  or  a  canal,  the  pur- 
chaser purchases,  pt^nid  facie,  by  implication,  the  right  of 
support  for  such  building,  railway,  or  canal.^  And,  whether  the 
purchase  be  voluntary,  or  effected  under  the  compulsory  powers 
of  an  Act  of  Parliament ;'  or  the  object  be«  or  be  not,  stated 
in  the  instrument  of  purchase;^  is  wholly  immaterial.^  And 
however  the  building,  railway,  or  canal  may  be  used,  or 
to  whatever  purposes  it  may  be  applied,  is  also  wholly 
immaterial.'  Where  the  owner  of  two  adjoining  tenements 
sells  one  of  them,  excepting  the  underlying  mines  ;  and  stipu- 
lating, that  he  shall  not  be  liable  for  any  damage,  which  their 
working  may  cause ;  his  stipulation,  according  to  a  principle 
already  stated,^  does  not  exempt  him  from  liability  for  damage 
to  that  tenement  by  lateral  workings  under  the  other  tenement. 
And  if  he  sells  it  for  the  erection  of  buildings,  his  stipulation 
may  not  exempt  him  from  liability  for  damage  to  those  buildings 
by  such  lateral  workings ;  although,  if  it  had  been  unburdened 


>  See  Caledonian  R.  Co.  v,  Sprot, 
2  Hacq.  451,  452 ;  N.  E.  R.  Co.  v. 
EUiot,  IJ.  ac  H.  153  ;  EUiot  v.  N.  E. 
B.  Co.,  10  H.  L.  C.  357,  362  ;  N.  E.  K. 
Co.  r.  CrosUnd,  4  De  G.  F.  &  J.  559  ; 
O.  W.  R.  Co.  V.  Bennett,  L.  R.  2  H.  L. 
40 ;  Aspden  v.  Seddon,  10  Oh.  401 ; 
ib.  1  Ex.  D.  506 ;  Siddons  v.  Short, 
2  C.  P.  D.  677 ;  Rigby  v.  Bennett, 
21  Ch.  D.  567,  569. 

*  See  Caledonian  R.  Co.  r.  Sprot, 
2  Macq.  451,  452  ;  Elliot  r.  N.  E.  R. 
Co.,  10  H.  L.  Cas.  357,  362  ;  Siddons 
r.  Short,  2  C.  P.  D.  572, 577  ;  Dixon  r. 
Cat  Comp.  6  App.  Cas.  829  ;  Dalton  v, 
Angaa,  6  t^.  792,  826  ;  Poantney  r. 
Clayton,  31  W.  R.  665,  667.  Cf.  Met. 
Bd.  V.  Met.  R.  Co.,  L.  R.  3  C.  P.  612  ; 
4  ib.  192. 


'  See  Siddons  v.  Short,  u.  #. ;  Dixon 
V.  Caledonian  R.  Co.,  5  App.  Cas.  829. 
See  also  ante,  p.  298,  n.  >,  and  cases 
there  cited. 

^  See  Siddons  r.  Short,  v.  g, 

*  If,  on  the  other  hand,  a  grant  is 
made  for  such  a  purpose  as  that  of 
grazing,  and  the  grantee  bnilds  a  raiU 
way,  he  will,  if  the  support  be  removed, 
be,  primd  fade,  withoat  a  remedy : 
see  Caledonian  R.  Co.  r.  Sprot,  2 
Macq.  451. 

'  Caledonian  R.  Co.  v.  Sprot,  2 
Macq.  462 ;  N.  E.  R.  Co.  v,  Elliot,  2 
De  G.  F.  &  J.  432.  The  jnimd  facie 
position  may  be  modified  by  circum- 
stances  :  sec  Rigby  v.  Bennett,  21  CL. 
D.  567,  et  9eq. 

7  See  ante^  p.  306. 
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by  buildings,  the  workings  would  not  bave  caused  it  to  come 
down.^ 
^wei^  According  to  similar  principles  the  provisions  of  the  Pub. 

Health  Act,  1875,  obliging  every  local  authority  to  keep  in 
repair  all  sewers  belonging  to  them,  and  to  make  aU  necessary 
sewers;  and  empowering  them,  after  giving  reasonable  notice 
to  the  owner  or  occupier,  "  to  cany  any  sewer  into,  through,  or 
under  any  lands  whatsoever  within  their  district,"  making  com* 
pensation  to  all  persons  injured;^  give  them  by  implication 
the  right  to  have  sewers  made  under  the  powers  of  the  Act, 
supported  by  the  subjacent  minerals.  The  powers  of  the  Act 
might  otherwise  be  inoperative.'  And  the  right  is  not  confined 
to  those  parts  of  the  subjacent  minerals  which  lie  mathe- 
matically beneath  the  sewers.^  But  whether  the  Act  also 
gives  an  implied  right  of  general  lateral  support  is  doubtful.^ 
Gas  mains  aad  In  like  manner,  where  an  Act  of  Parliament  vested  gas  mains 
P*^*"'  and  gas  pipes  in  a  company,  and  provided  for  their  mainte- 

nance ;  and  empowered  '  the  company  to  lay  down,  and  from 
time  to  time  maintain,  additional  and  other  mains  and  pipes, 
and  to  do  all  such  acts  as  they  might  think  proper  for  supplying 
gas;  they  were  held  entitled  to  have  both  the  original,  and 
additional  or  other,  mains  and  pipes  supported  by  the  subjacent 
minerals.^  But  it  would  have  been  otherwise,  if  they  had  acted 
without  such  statutory  powers.  For  they  would  then  have  been 
wrongdoers  from  the  beginning.® 
Or  6Ten  trbew  And,  even  if  it  be  merely  shown  to  have  been  within  the 
PJ^^J*^*^  contemplation  of  the  parties  to  a  purchase,  that  an  artificial 
tempiated.  weight  might,  at  a  then  future  time,  be  placed  upon  the  land 
purchased  or  excepted,  a  grant  or  reservation  will,  primd  facie, 
be  implied  of  a  reasonable  degree  of  support  for  that  weight. 
Thus,  where,  upon  a  sale  of  land,  the  purchaser  covenanted,  that 
the  land,  "or  any  buildings  now  or  hereafter  to  be  erected 

1  See  Aspden  r.  Seddon,  1  Excb.  D.  nnisances :  anU',  p.  148. 
506.  '  Besides  containing  an  express  pro- 

'  See  ss.  15, 16,  308.  vision  on  the  subject,  the  Act  in  qaes- 

s  See  iZff  Dudley,  8  Q.  B.  D.  86.  tion  incorporated  the  Gas.  CL  Act, 

*  See  ib,  pp.  93,  94,  95,  96.  1847  (10  &  11  Vict.  c.  15). 

•  Ib,  B.  334,  providing  that  nothing         ?  Nonnanton  Gas  Co.  v.  Pope,  48  L. 
in  the  Act  should  be  construed  to  ex-  T.  666 ;  affirmed  52  L.  J.  Q.  B.  629. 
tend   to   mines,  merely  applies   to         *  See  ib. 
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thereon/'  should  not  be  used  for  certain  specified  purposes,  it 
was  held,  that  the  vendor  was  liable  for  so  working  mines  as  to 
injure  buildings  which  had  been  erected  subsequently  to  the 
sale.^ 

There  are  no  other  means  by  which  a  grant  or  reservation  of  No  implied 
the  right  of  support  for  land  in  its  non-natural  state  can  be  reasonable 
implied.     There  is  no  authority*  for  the  proposition,  which  ''*^*'*- 
has  been  sometimes  advocated  or  suggested,^  that  the  owner 
of  a  surface  ought,  in  every  case,  to  have,  primd  faciei  a  right 
of  support  for  all  reasonable  buildings  which  may  be  put  upon 
it.     Refusing  to  accept  it  can  hardly,  it  may  be  observed,  in  any 
case,  involve  hardship.     For,  if  a  man's  house  is  injured  by 
mining  operations,  and  he  can  show,  that  his  land  would  have 
been  injured,  even  if  it  had  been  in  its  natural  state,  he  will, 
although  having  no  right  of  support  for  the  house,  be  entitled 
to  damages,  not  merely  in  respect  of  the  land,  but  also  in 
respect  of  the  housed 

(y)  Prescription — Enjoyment  since  Legal  Memory. 

The  right  of  support  for  land  in  its  non-natural  state  may  Right  mnj 
be  acquired  by  enjoyment  from  the  time  of  legal  memory.^  q^nd  \j^ 
And  where  the  right  is  claimed  on  this  ground,  the  claim  to  it  «j*Joymen* 
cannot  be  defeated  by  reason  only,  that  actual  proof  is  given,  by  memory. 
scientific  or  other  evidence,  that  the  non-natural  state  must  of 
necessity  have  originated  at  a  time  later  than  that  of  legal 
memory.'    The  fiction  of  a  grant  made  and  lost  in  modem 
times  may,  it  seems,  be  applied,  so  as  to  destroy  the  effect 
which  such  proof  might  otherwise  have.^ 

>  Berkeley  v.  Shafto.  15  C.  B.  N.  8.  &  N.  190, 193. 

79.  <  See  ante,  p.  301. 

'  See  Dalton  r.  Angus,  6  App.  Cas.  *  Angus  r.  Dalton,  4  Q.  B.  D.  162, 

S04,%0S,  per  Lord  Penzance:  and  see  170,  171,  185,  186;  Dalton  r,  Angus, 

763.    See  also  Richards  v.  Jenkins,  17  6  App.  Cas.  762, 763, 783, 784, 810.  See 

W.  B.  33,  per  Channell,  B.  Bell  r.  Lotc,  10  Q,  B.  D.  659,  660. 

»  See  Bogeis  r.  Taylor,  2  H.  &  N.  •  Angus  v.  Dalton,  «.  *.,  172,  186, 

828 ;  Richaids  v.  Jenkins,  17  W.  R.  199. 

32  ;  Dalton  r.  Angus,  6  App.  Cas.  749,  »  Zb,  172,  per  Thesiger,  L.  J. 
772 :  see  also  Brown  v,  Bobins,  4  H. 
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(b)  Prescription — Enjojpnent  for  TwerUy  Years. 

Or  by  enjoy.  The  right  of  support  for  land  in  its  non-natural  state  may  also  be 
twenty 7etn.  acquired  by  an  adverse  enjoyment  for  twenty  years.^  However, 
an  enjoyment  for  twenty  years  can  only  confer  the  right,  if  the 
servient  owner  was  capable  of  making  a  grant.'  No  such 
right  can,  for  example,  be  obtained  against  a  lunatic.^  And 
an  enjoyment  for  twenty  years  can  only  confer  the  right,  if  the 
servient  owner  knew  or  might  have  known,  that  some  altera- 
tions as  to  support  were  being  made.^  But  if  he  had  or  might 
have  had  this  knowledge,  it  is  not  necessary  that  he  should 
also  have  been  aware  of  the  extent  or  details  of  the  alterations.' 
And  an  enjoyment  for  twenty  years  cannot  confer  the  right,  if 
the  person  claiming  it  has  practised  deception  or  concealment. 
If  a  person,  who  knows  that  an  artificial  weight  is  being  in  fact 
imposed,  makes  inquiries  as  to  its  extent  or  details,  and  receives 
false  or  misleading  information,  no  right  can  be  acquired  against 
him  by  prescription.  And  if  the  weight  is  imposed  secretly  or 
surreptitiously,  so  as  to  keep  material  facts  from  bis  knowledge, 
his  position  is  the  same.^ 
Former  doabts,  Whether,  after  the  right  has  been  in  point  of  fact  enjoyed  for 
twenty  years,  the  claim  to  it  cannot  be  defeated  by  mere  proof, 
that  the  enjoyment  was  never  actually  assented  to^  or  was 
dissented  from,  was  formerly  not  free  from  doubt.  For  it  was 
a  received  doctrine,  that  the  right  of  support  for  land  in  its 
non-natural  state  is  only  a  negative  or  passive  easement ;  ^  not 
susceptible  of  interruption  by  the  servient  owner ;  and  not, 
therefore,  an  easement  obtainable  by  twenty  yeara'  enjoyment 
within  the  meaning  of  s.  2  of  the  Prescription  Act.®    The 


whether  claim 
could  not  be 
defeated  if 
enjoyment  dis 
Bcnted  from. 


»  Rogers  r.  Taylor,  2  H.  &  N.  828. 
See  also  Richards  r.  Jenkins,  17  W.  R. 
31,  33 ;  Angus  v,  Dalton,  4  Q.  B.  D. 
162,  170,  171,  185,  186,  201 ;  Dalton 
V,  Angus,  6  App.  Cas.  794,  801. 

8  Angus  r.  Dalton,  v.  #.,  162,  170, 
171, 185, 186. 

5  lb.  174,  186 ;  Dalton  r.  Angus, 
u,  n.y  751,  771,  827. 

*  Dalton  r.  Angus,  w.  <.,  801,  828  : 
but  see  779, 


•  lb.  801,  802,  828. 

<  lb.  802,  827,  828.  See  Lenudtre 
r.  Davis,  19  Ch.  D.  281. 

7  Angus  f.  Dalton,  «.  #.,  197,  203  ; 
Dalton  r.  Angus,  ir.  $.,  776. 

»  2  &  3  Will.  4,  c.  71.  "No  claim, 
which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription, 
or  grant  to  any  way  or  other  ease- 
ment,  or  to  any  watercourse,  or  the 
use  of  any  water  to  be  enjoyed,  &c^. 
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statu te«  therefore,  having  regard  to  this  doctrine,  gave  no 
facilities  for  answering  the  above  question.^  Moreover,  although 
there  were  numerous  cases  containing  dicta  on  the  subject ; ' 
and  although  such  cases  showed  a  great  preponderance  of 
opinion  in  favour  of  the  proposition,  that  the  claim  could  not 
be  so  defeated ;  ^  the  reasons  urged  against  it  were  of  the 
greatest  weight*  How  was  the  acquisition  of  the  right  to  be 
resisted  ?  Was  a  man  obliged,  in  order  to  resist  it,  to  remove 
the  support  within  the  twenty  years  ?  If  he  did,  he  would  or 
might,  in  pulling  down  his  neighbour's  property,  also  injure  or 
ruin  his  own  ;  and  that,  when  his  interest  did  not  require  it ; 
and  when,  therefore,  nothing  but  grievous  loss  would  ensue 
to  both  pai*ties.  He  would  too  run  the  risk  of  having  it  shown, 
that  his  neighbour's  property  even  in  its  natiu'al  state  would 


when  SQch  way  or  other  matter  as 
herein  last  before  mentioned  shall 
hare  been  actually  enjoyed  by  any 
person  claiming  right  thereto  without 
intermption  for  the  full  period  of 
twenty  years,  ahaU  be  defeated  or 
destroyed  by  showing  only  that  such 
way  and  other  matter  was  first  en- 
joyed at  any  time  prior  to  such  period 
of  twenty  yeais ;  but  ncTertheless  such 
claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable 
to  be  defeated,  &c.*'  6ee  Solomon  r. 
Vintners'  Ca  4  H.  &  N.  699. 

>  See  Webb  r.  Bird,  10  C.  B.  N.  S. 
283,  per  Erie,  C.  J. ;  Arkwright  r. 
Gell,  5  M.  &  W.  233 ;  Angus  r.  Dal- 
ton,  3  Q.  B.  D.  85  ;  4  ih.  162,  170, 185, 
197,  198;  Dalton  r.  Angus,  6  App. 
Caa.  742,  764.  The  statement  in  Hyde 
r.  Thomborough,  2  C.  &  K.  254,  that 
the  right  in  question  is  within  2  &  3 
WilL  4,  c.  71, 8.  2,  was  regarded  as 
erroncons. 

s  See  Pahner  r.  Fleshees,  1  8id, 
167;  Stansell  r.  JoUard,  1  Selw.  N.  P. 
11th  edit.  457;  Brown  r.  Windsor, 
1  Cr.  &  J.  20 ;  Wyatt  v.  HaCTison,3  B. 
ic  Ad.  871 ;  Dodd  r.  Holme,  1  A.  &  E. 
493  ;  Partridge  r.  8cott,  3  M.  &  W.  220 ; 
Hyde  c.  Thornborough,  2  C.  &  K.  254  ; 
Humphries  v.  Brogden,  12  Q.  B.  749 ; 


Gayford  v.  NichoUs,  9  Exch.  708  ; 
Bowbotham  i7.  Wilson,  8  E.  &  B.  140, 
142  ;  Bogers  r.  Taylor,  2  H.  &  N.  828 ; 
Brown  r.  Bobins,  4  ih,  186,  190; 
Solomon  <?.  Vintners*  Co.,  ih,  698,  699, 
602 ;  Hunt  r.  Peake,  Joh.  711 ;  Bo- 
nomi  T,  Backhouse,  E.  B.  k  E.  655 ; 
Bichards  r.  Jenkins,  17  W.  B.  31, 
33.  See  also  Met.  Bd.  Wks.  v.  Met. 
B.  C,  L.  B.  3  C.  P.  622 ;  and  cf. 
Woodall  r.  Hingley,  14  L.  T.  N.  S. 
167. 

'  Dicta  in  favour  of  the  proposition 
are  expressed  more  or  less  broadly  in 
most  of  the  cases  cited  in  the  pre- 
ceding note,  except  Brown  v.  Bobins, 
and  Solomon  r.  Vintners*  Co.  The 
latter  cases  contain  dicta  expressly 
against  it ;  but  it  should  be  obserred, 
that  in  Solomon  v.  Vintners*  Co.  the 
actual  decision  was  upon  a  claim 
to  the  right  of  support  for  a  house 
from  (not  adjoining  soil,  but)  another 
house  not  immediately  adjoining. 
WoodaU  V.  Hingley,  «.  «.  (a  case  of 
honey-combed  land),  also  contains  a 
dictum  against  the  proposition. 

«  See  Arkright  r.  Oell,  5  M.  &  W. 
203  ;  Solomon  v.  Vintners'  Co.,  if.  «., 
p.  599.  See  alsp  Dalton  «.  Angus, 
6  App.  Gas.  764,  775,  779,  805,  806, 
807. 


316 


NEIGHBOURS — SUPPORT — EXISTENCE   OF      [CHAP.  XV. 


Dalton  V. 
Angus. 


have  fallen  by  the  withdrawal  of  the  support,^  and  of  being 
made  liable  accordingly.'  It  would  be  a  reproach  to  the  law, 
if,  to  prevent  the  acquisition  of  the  right,  it  were  necessary  to 
resort  to  a  course  so  irrational  and  so  perilous.  On  the  other 
hand,  was  a  man  obliged,  in  order  to  resist  the  acquisition  of 
the  right,  to  bring  an  action  ?  If  so,  upon  what  principle  could 
such  an  action  be  supported  ?  For  the  dominant  owner,  in 
imposing  the  artificial  weight  in  the  first  instance,  was  clearly 
acting  within  his  lawful  rights.' 

These  reasons  were  fully  considered  in  Dalton  v.  Angus,^ 
where  an  express  decision  upon  the  subject  in  question  was 
pronounced  by  the  House  of  Lords.  In  that  case  two  adjoining 
houses,  which  were  estimated  to  be  upwards  of  a  hundred  years  old, 
had  been  occupied  as  dwelling-houses  by  the  respective  pre- 
decessors in  title  of  the  plaintiffs  and  the  defendants  until  about 
twenty-seven  years  before  the  date  of  the  defendants'  excavations. 
The  plaintiffs'  predecessor  then  converted  his  house  into  a  coach 
factory  ;  and,  in  doing  so,  he  concentrated  on  one  particular  spot  of 
the  defendants'  soil  a  weight,  to  which  the  entire  range  of  that  soil 
had  previously  contributed  support.  The  defendants'  predecessor 
was  competent  to  grant  the  right  of  support ;  and  he  knew, 
or  might  have  known,  that  alterations  were  in  fact  being  made. 
The  plaintiffs*  predecessor  acted  openly  and  without  deception  or 
concealment ;  but  without  having  obtained  from  the  defendants' 
predecessor  any  grant  of  the  right  of  support,  or  any  assent  to 
the  use  of  such  support.  The  defendants  took  down  their  house, 
and  dug  cellars  in  the  soil ;  and,  as  the  result,  the  whole  factory 
fell.  It  was  held,  that  the  plaintiff  was  entitled  to  recover ;  ^  and 
the  law  applicable  to  the  case  was  laid  down  as  follows : — 
Uninterrupted  enjoyment  for  twenty  years  of  the  right  of 
support  for  land  in  its  non-natural  state  raises  a  presumption  of 
be  80  defeated.  ^  grant  of  the  right ;  assuming,  that  the  servient  owner  was 
competent  to  make  a  grant,  knew  or  might  have  known 
that  some  artificial  weight  existed,  and  the  dominant  owner 


This  case 
shows  that 
claim  cannot 


1  See  Gale,  p.  384. 

3  See  ante^  p.  301. 

s  See  Mordue  r.  Durham,  L.  R.  S 
C.  P.  336  ;  Dalton  v.  Angus,  6  App. 
Cas.  766,  764,  775,  784,  796. 


«  6  App.  Gas.  740. 
.  *  Affirming  Angus  r.  Dalton,  4  Q« 
B.  D.  162  ;  which  reTeraed  a  C.  3  td. 
85. 
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acted  without  deception  or  concealment  And  this  presumption 
cannot  be  rebutted  by  mere  proof  by  the  servient  owner,  that  he 
had  made  no  grant  either  at  the  commencement  or  during  the 
continuance  of  the  enjoyment ;  or  even  that  he  had  positively 
dissented  from  the  enjoyment.  And  the  acquisition  of  the  right 
cannot  be  prevented  by  any  legal  proceedings.  It  can  only  be 
prevented  by  actual  physical  interruption,  however  difficult  or 
inconvenient  or  ruinous  to  the  person  interrupting  such  inter- 
ruption may  be.^  Indeed,  although  it  was  not  necessary  for  the 
decision,  the  doctrine,  that  the  right  of  support  for  land  in  its 
non-natural  state  is  only  a  negative  or  passive  easement,^  was  in 
the  same  case  expressly  challenged  by  Lords  Selbome  and 
Watson.'  And  it  was  accordingly  laid  down  by  Lord  Selbome, 
that  it  is  an  easement  within  s.  2  of  the  Prescription  Act.^  Upon 
this  point,  however,  Lord  Blackburn  refused  in  the  same  case  to 
express  an  opinion.^ 

• 

(e)  Generally  as  to  Acquisition. 

In  no  case  can  a  right  of  support  for  land  in  its  non-natural  state  Necessary  that 
be  acquired,  if  the  person  claiming  the  right  is  disentitled  to  sup-  gJ^Sdhave 
port  for  the  land  in  its  natural  state.®    No  doubt  Bell  v.  Love''  support  for 

land  in  natural 

contains  observations  to  the  contrary.    But  they  were  not  neces-  state,  and 
sary  for  the  decision  ;  and  cannot,  it  is  submitted,  be  sustained.^  reawna^y  and 
In  order  that  a  right  of  support  may  be  acquired  for  land  in  ^'^^^^^  '^©sli- 
its  non-natural  state,  the  dominant  owner  must  have  acted 
reasonably  and  without  negligence.     If  injury  to  a  building  or 


1  See  Angus  v.  Dalton,  4  Q.  B.  D. 
162,  172,  173,  176,  177,  186,  187,  per 
Thesigcr  and  Cotton,  L.  JJ. ;  Dalton 
r.  Angus,  6  App.  Cas.  796,  797,  801, 
802,  per  Lord  Selbome  :  see  also  pp. 
763,  766,  785,  786.  Cf,  Sturgea  r. 
Bridgman,  11  Ch.  D.  852. 

s  AnU,  p.  314. 

*  See  Dalton  «.  Angus,  v.  #.,  793, 
798,  831,  adopting  the  opinions  of 
JAndley  and  Bowen,  JJ.,  763,  784. 

^  lb.  798 :  see  also  Lenudtre  v. 
J>AYi8, 19  Ch.  D.  281,  290,  291.  The  s. 
is  cited,  ante,  p.  314,  n.  '. 

*  Dalton  V,  Angus,  u,  #.,  8^5. 


*  See  Rowbotham  v.  Wilson,  6  £.  & 
B.  593,  605 ;  8  ib,  123 ;  8  H.  L.  C. 
318,  365. 

7  10  Q.  B.  D.  547,  570,  571,  per 
Lindley,  L. J. ;  professing  to  f oUov 
Dalton  V,  Angus,  «.  «.,  740. 

"  The  main  decision  in  Rowbotham 
V.  Wilson,  u, «.,  was  frequently  referred 
to  in  other  parts  of  the  case,  and  was 
mentioned  in  his  loidship*s  own  jadg- 
ment  But  he  could  not,  it  is  sub- 
mitted, have  used  the  obserrations  in 
question,  if  his  attention  had  been 
caUed  to  the  decision  upoxx  the  point 
stated  in  the  text. 


L 
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a  watercourse,  which  would  otherwise  have  had  a  prescriptive 
right  to  support,  can  be  attributed  to  the  fact  that  it  was  in 
the  first  instance  constructed  in  an  unreasonable  manner ;  or 
with  some  serious  intrinsic  weakness;  or  with  some  serious 
extrinsic  weakness,  as,  for  instance,  on  loose  sandy  soil,  or  soil 
honeycombed  by  mining  operations;  its  owner  cannot, prim4 
facie^  recover  against  the  adjoining  owner  for  removing  the 
support^  And  the  same  observation  applies,  where  the  claim 
to  the  right  is  founded  upon  an  express  or  an  implied 
grant.'  However,  if,  notwithstanding  the  condition  of  the 
dominant  tenement,  no  injury  would  have  occurred  but  for  the 
acts  of  the  servient  owner,  the  latter  will  be  liable.'  And  in  no 
case  is  the  servient  owner  justified  in  accelerating  the  injury.^ 
If  he  does,  the  owner  of  the  building  or  the  watercourse  may 
recover  in  proportion  to  the  damage  actually  sustained.^ 

{0  Subseqiient  Loss  of  Acquired  Right 

And  Bhouid  On  similar  principles,  if  an  artificial  weight  be  a  building, 

^eepinre-       ^^^  ^y^^  building  be  not  kept  in  proper  repair;^   or  if  an 

artificial  weight  be  a  canal,  and  the  canal  be  not  kept  properly 
puddled ;  ^  and  if,  in  either  case,  the  duty  of  giving  support 
becomes  more  onerous ;  the  right  will,  primd  facie,  be  lost.® 

c.  Construction  of  Ambiguous  Provisions. 

Construction  of      In  most  of  the  cases  which  have  come  before  the  Courts 

provlSonsL       respecting  the  right  of  support,  where  evidence  has  been  produced 

purporting  to  regulate  the  right,  there   has   been   extreme 

1  See  Dodd  r.  Holme,  1  A.  &  E.  Dcxld  v.  Holme, «.  «. 
493;  Partridge  r.  Scott,  3  M.  &  W.         «  See  Walters -r.  Pfeil,  «.  «.,  362  ; 

229 ;  Woodall  r.  Hingley,  H  I..  T.  N.  Dodd    r.    Holme,    «.    #.,   493,    TiOa, 

S.  167  ;  Angns  r.  Dalton,  4  Q.  B.  D.  If  the  buUding  had  fallen  merely  in 

175,  181 ;   Dalton  r.  Angus,  6  App.  consequence  of  its  infirm  condition, 

Cas.  765,  7C0,  787, 828.  the  defendants  would  not  haye  been 

3  See  and  consider  the  cases  cited  in  liable :  Dodd  r.  Holme,  v.  «.,  p.  C06, 
the  preceding  note.  per  Ja,\inion,  J. 

«  Richards  r.  Jenkins,  17  W.  R.  32,  ?  See   Staffordshire   Canal   Co.    r^ 

33.      .  Hallen,  6  B.  &  C..317. 

4  See  Dodd  r.  Holme,  w.*.,  505,  COS,  *  Of  eourso  it  may  in  its  tuni  be 
507.  ncqnircd  as  an  casement. 

*  Wallere  r.  Pfeil,  M.,«:  M.  362; 
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difficulty  in  ascertaining  what  the  intention  of  the  parties,  or 
(in  cases  decided  under  Acts  of  Parliament)  of  the  legislature, 
really  was.  It  will  be  remembered,  that,  in  the  case  of  land  in 
its  natural  state,  its  owner  is  entitled,  primd  fa4)ie,  to  support;^ 
and  that,  in  the  case  of  land  in  its  non-natural  state,  a  grant  or 
reservation  of  the  right  of  support  is,  under  certain  circumstances,^ 
primd  facie^  implied.  The  difficulty,  therefore,  in  the  class  of 
cases  now  in  question,  has  usually  been  to  ascertain,  whether  or 
not  the  provisions  used  by  the  parties  or  the  legislature  showed 
an  intention,  either  in  the  case  of  land  in  its  natural  state,  or 
in  the  case  of  land  in  its  non-natural  state,  to  exclude  the 
presumption  which  the  law  would  otherwise  have  raised,  and  to 
make  a  contract  by  which  alone  the  rights  of  the  parties  were 
to  be  governed.  Such  provisions,  except  so  far  as  they  can  be 
grouped  together,*  have  usually  been  of  four  different  kinds: — 
(1)  Provisions  unconditionally  obliging  the  mine  owner  to  leave 
minerals  unworked  ^ :  (2)  provisions  securing  compensation  to 
the  mine  owner  either  as  damages  or  as  purchase  money  ^ : 
(3)  provisions  securing  compensation  to  the  surface  owner  for 
damage  • :  and  (4)  provisions  relieving  the  mine  owner  from 
liability  for  damage.^ 

(a)  Cfeneralhj, 

A  right  of  support,  which  would  otherwise  exist,  will  not  be  Rigbt  wbich 
excluded  by  mere  implication  founded  upon  conjecture.®    For  wi^  exist  not 
example,  as  has  been  already  seen,'  the  usual  reservation  of  a  f^^\°^|Q^^ 
royalty ;  although   pointing  at   the  removal    of   the   demised 
minerals  on  a  large  scale ;  is  not,  of  itself,  sufficient  to  disturb  the 
presumption,  that  the  right  of  support  is  reserved.     So  the 
clause  commonly  inserted  in  an  Inclosure  Act,  under  which  the 
mines  are  i*eservod  to  the  lord,  of  holding  and  enjoying  them  "  in 
as  full,  ample,  and  beneficial  a  manner  to  all  intents  and  pur- 
poses "  as  he  could  have  done  in  case  tho  Act  had  not  been 

»  Ante,  pp.  294  et  seq.  "  See  infra  (#). 

»  Ante,  pp.  310  et  »eq,  '  See  Proud  «.  Bates,  34  L.  J.  Ch. 

»  Rieim/ra  (a).  412;  Davis  r.  Treharne,  6  App.  Cas. 

<  i^^  infra  iff).  469. 

»  See  ittfra  (7).  •  Ant-,  p.  297. 

•  See  infra  C«). 
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made,  is  not,  of  itself,  sufficient  to  disturb  the  presump- 
tion, that  tbe  right  of  support  is  granted.  A  right  of  holding 
and  enjoying  mines  is  merely  incidental  to  their  ownership. 
And  it  is  immaterial,  that,  before  the  Act,  the  lord  might 
have  worked  without  regard  to  the  support,  provided  he  left  a 
sufficiency  of  common.^  By  the  Act  the  rights  of  the  commoners 
become  freehold  rights ;  and  the  clause  in  question  must  there- 
fore be  read  with  reference  to  such  freehold  rights,  and  so  as 
not  to  prejudice  them.'  So  the  clause  commonly  inserted  in 
an  instrument  of  severance  giving  full  liberties  of  working 
and  winning  is  not,  of  itself,  sufficient  to  disturb  tbe  presump- 
tion, that  the  right  of  support  is  granted  or  reserved.'  Such 
a  clause  only  gives  to  the  mine  owner  in  express  words  what, 
in  its  absence,  he  would  have  by  implication.^  So  the  facts, 
that  a  lessee  has  covenanted  to  work  "  in  the  usual  and  most 
approved  way  "  in  which  other  works  of  the  like  kind  are  per- 
formed in  the  district  in  question,  and  has  complied  with  his 
covenant,  will  not  relieve  him  from  liability  for  withdrawing 
support,  if  on'  other  grounds  he  would  have  been  liable.' 
And  it  is  immaterial,  that  the  common  mode  of  working  in  such 
district  is  to  work  up  to  the  barrier,  and  then,  in  coming  back, 
to  cut  away  the  pillars  which  are  left.*  Such  a  covenant  merely 
refers  to  the  manner  of  working  for  mining  purposes,^  and  con- 
sistently with  the  other  legal  rights  of  the  parties.® 
Mundyr.  Muiidy  V.   Rutland^    was  decided  on  similar  principles. 

There  the  owner  of  land,  under  which  were  several  strata 
of  coal,  demised  one  of  the  upper  strata  to  the  plaintiff;  re- 
Fcrving  to  himself  and  his  lessees  the   right  of  working  any 

*  See  arUej  p.  295.  Trehame,  6  App.  Cas.  460.    See,  how- 

-  See  BeU  r.  Love,  10  Q.  B.  D.  547,  ever,  Bowbotham  r.  Wilson,  8  H.  L. 

565—570,  Cas.  363,  364. 

»  See  HarriB  v,  Ryding,  5  M.  &  W.  *  See  ante,  pp.  273,  274. 

60  ;  Smart  r.  Morton,  5  £.  &  B.  SO  ;  *  See  Bachanan  «>.  Andrew,  «.  «., 

Roberts  v,  Haines,  6  ib.  643  ;  Haines  r.  292  ;  Davis  v.  Trehame,  n.  i.,  464. 

Roberts,  7  ii.  625  ;  CaL  R.  Co.  r.  Sprot,  •  See  Shafto  c.  Johnson,  8  B.  &  S. 

2  Macq.  449  ;  Proud  r.  Bates,  34  L.  J.  256  n. 

Ch.  406, 412  ;  Bell  r.  Wilson,  1  Ch.  303  ;  *  Davis  v.  Trehame,  «.  #.,  464. 

Hext  r.  Gill,  7  Ch.  714  ;  Buchanan  r.  •  Shafto  r.  Johnson,  w.#.    The  dicta 

Andrew,  L.  R.  2  So.  &  D.  290 ;  Aspden  to    the   contrary  in  £adon    r.  Jeff- 

V,  Seddon,  10  Ch.  402  ;  Bell  r.  Love,  cock,  L.  R.  7  £xch.  389,  cannot  be 

«.  «.,  562,  563,  570.     Cf.  Dugdale  r.  sustained. 

Robertson,  3  K.  &  J.  695 ;   Davis  r.  *  23  Ch.  D.  81. 
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coal  not  included  in  that  demise,  and  the  same  powers  and 
privileges  with  respect  to  such  last-mentioned  coal  as  if  that 
demise  had  not  been  made ;  provided,  that  in  exercising  such 
powers  and  privileges  the  working  of  the  coal  then  demised 
should  not  be  prevented  or  "  unnecessarily  interfered  with,"  and 
that  compensation  should  be  made  to  the  plaintiff,  for  any 
"necessary  interference "  with  the  workings.  It  was  held,^  that 
the  provisions  of  the  lease  were  unintelligible,  and  could  not 
determine  the  rights  of  the  parties ;  and  that,  if  the  lessor  wished 
to  reserve  the  right  of  withdrawing  support  from  the  demised 
stratum,  he  should  have  done  so  in  plain  terms. 

On  the  other  hand,  an  instrument,  which  would  otherwise  be  Right  which 
construed  as  excluding  the  right  of  support,  will  not  be  con-^i^g^f/" 
strued  as  preserving  it  on  the  mere  ground,  that  it  requires  the  ^^^^^  ^^^ 

*  presexred  by 

minerals  to  be  "  properly  worked."  '  implication. 


(fi)  Provisi^ona  unconditionally  obliging  Min£  Ovmer  to  leave 

Minerals  unworked. 

In  Haines  v.  liobeHs  '  an  Inclosure  Act,  after  giving  power  Haines  v. 
to  allot  the  common  and  waste  lands  of  a  manor,  enacted,  that    ^ 
it  should  be  lawful  for  the  lord  of  the  manor  to  enter  upon  the 
allotments  to  seaich  for  and  get  coal,  &c.     It  also  enacted,  that 
the  lord  should  not  open  any  work  on  the  surface  within  forty 
yards  of  any  dwelling-house  then  or  thereafter  to  be  erected, 
nor  get  any  coal  or  ironstone  under  such  dwelling-house  within 
the  perpendicular  distance  of  forty  yards  from  the  foundations. 
It  was  held,  that  the  prohibition  against  working  within  forty 
jaids  did  not  entitle  the  lord  to  work  at  a  greater  distance  in 
such  a  manner  as  to  interfere  with  the  right  of  support.^    In  Dugdale  v. 
Dugdaie  v.  Robertson  *  the  mines  under  514  acres  of  land,^ 


>  By  the  Court  of  Appeal.  Kay,  J., 
thought,  that  the  lease  partiaUy  ex- 
cloded  the  right  of  support. 

*  Bochaium  c.  Andrew,  L.  R.  2  Sc. 
^  D.  292. 

»  7E.&B.  625,  affirming  Roberts  r. 
Hjunes,  6  ib,  643. 

^  A»  the  result  of  the  working  the 
dwtf^lling-house  was  injured.  But  the 
foond,  that  eren    without  the 


weight  of  the  house,  the  ground  would 
have  given  way :  see,  upon  this  point, 
ante,  p.  301.  And,  having  regard  to 
the  reference  to  houses  in  the  Act, 
there  was  an  implied  right  of  support 
for  the  house  :  see  ante,  pp.  311,  312. 

'  3  K.  &  J.  605.  See  also  ante,  pp. 
212,  213. 

*  And  not  merely,  it  wiU  be  ob- 
served, a  particular  bed  of  coal :  cf., 

Y 
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delineated  on  a  plan  attached  to  the  lease,  were  demised  to  the 
defendants ;  with  full  liberty  to  work  them,  and  to  open  pits, 
&c.,  except  in  or  upon  certain  demesne  lands  belonging  to  a 
mansion,  and  consisting  of  about  four  acres ;  provided  that  all 
pits  or  works  sunk  or  raised  for  the  purpose  of  working  the 
minerals  under  certain  ornamental  grounds,  surrounding  the 
demesne  lands,  and  coloured  yellow  upon  the  plan,  should  be 
sunk  and  raised  at  the  furthest  point  from  the  mansion-house 
at  the  part  coloured  yellow.  The  defendants  proceeded  (but 
without  infringing  the  special  provisions)  to  excavate  under  the 
lands  coloured  yellow,  and  the  mansion  in  consequence  began 
to  give  way.  On  a  bill  being  filed  by  the  successors  of  the 
lessor,  it  was  held,  that  the  plaintiffs  were  entitled  to  the 
beneiit  both  of  the  special  provisions  and  of  the  pHmd  facie 
right. 
Shafto  V.  A  different  construction  was  adopted  in  Shafto  v.  Johnson,^ 

There  the  plaintiff's  testator  granted  a  lease  of  coal  mines, 
in  which  the  lessees  covenanted  to  work  the  colliery  in  a  proper 
manner,  and  according  to  the  best  and  most  approved  method 
of  working,  and   so  as  to  produce  with  safety  the  greatest 
quantity  of  merchantable  coals  from  and  out  of  each  and  every 
of  the  workable  seams  thereof;  and  not  knowingly  to  do  or 
suffer  to  be  done  any  wilful  or  negligent  act,  which  might 
endanger  tlie  colliery,  or  occasion  any  loss  thereto ;  and  not  to 
sink  pits  within  200  yards  of  a  dwelling-house ;  and  to  leave 
unwrought  the  coal  under  a  mansion-house,  and  under  certaia 
specified  gardens,  pleasure    grounds,  and    parks.     The    lease 
contained  other  provisions  for  the  security  of  these  specified 
portions  of  the  surface,  and  for  making  compensation  for  damage 
to  the  portions  not  specially  protected.     On  a  bill  for  an  in- 
junction to  restrain  the  lessees  from  working  without  leaving 
sufficient  support  for  the  portions  of  the  surface  not  specially 
protected,  it  was  held,  that  the  whole  provisions  of  the  lease 
taken  together  showed  a  sufficient  intention  to  exclude    the 
right  of  support    It  was  considered,  that  the  leading  features 
of  the  lease  were  (1)  the  intention,  in  preference  to  everything 

on  this  point,  Badon  v,  Jeffcock,  L.  R.         >  8  B.  &  S.  252  n. 
7  £xch.  379. 
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else,  to  provide  for  the  safety  of  the  mine ;  and  (2)  the  covenant 
(not  by  way  of  privilege  to  the  lessees,  but  by  way  of  positive 
obligation  upon  them,  and  for  the  benefit  of  the  lessor)  to  get 
all  the  coal,  which  could  be  got  with  safety  to  the  mine.^  So  in  Eadon  v. 
Eadon  v.  Jeffcock,^  There  a  particular  bed  of  coal  (exclusive 
of  those  lying  under  it)  was  demised  with  working  powers  to 
persons  through  whom  the  defendants  claimed.  The  lease 
reserved  a  minimum  rent  of  d6200  as  for  2  a.  Ir.  16  p.,  and 
a  further  yearly  rent  of  £85  per  acre  for  coal  actually  got 
beyond  the  2  a.  1  r.  16  p.,  '^  including  all  ribs  and  pillars 
left  in  working  the  coal,"  except  certain  pillars  of  specified 
dimensions,  which  the  lessees  bound  themselves  to  leave  during 
the  whole  of  the  term.  The  lessees  also  covenanted  to  work 
the  mines  in  a  good  and  workmanlike  manner.  The  plaintiffs 
claimed  under  the  lessor.  The  pillars  specified  in  the  lease 
were  left.  The  defendants  worked  properly  ;  but  their  working 
caused  a  subsidence,  and  this  injured  the  plaintiffs*  land  and 
certain  buildings  which  had  been  shortly  before  erected  thereon.^ 
It  was  held,  that  the  defendants  were  not  liable  for  the  injury^ 
The  facts,  that  a  particular  bed  of  coal  only  was  demised,  and 
that  a  minimum  rent  was  reserved,  were  held  to  form  material 
considerations  in  construing  the  lease.^ 


(y)  Provieions  securing  Compensation  to  Mine  Ovmer  either 

as  Damages  or  as  Purchase  Money. 

In  Caledonian  R.  C,  v.  Sprot  •  a  railway  company  had  been  Cai.  R.  c.  v, 
incorporated  by  an  Act  passed  in  1827.     The  Act,  after  giving  ^™ 


>  See  also  Eadon  v,  Jeffcock,  L.  R. 
7  Ex.  3S9  :  and  cf .  Bagdale  r.  Robert- 
son, 3  K.  &  J.  695,  ante,  p.  321.    The 
oonstfuction   adopted  in    Shafto   v, 
Johnson  was  approved  in  Taylor  r. 
Shafto,  8  B.  &  8.  228,  247.    It  was 
there  held,  that  the  existence  of  the 
lease  mentioned  in  Shafto  v,  Johnson 
constitoted,  in  a  subsequent  sale  of 
the  surface  by  the  reyersioner,  a  breach 
of  the  rereYsioner^s  corenant,  that  the 
sale  ^raa  made  free  from  incumbrances; 
so  as  to  entitle  the  surface  owner  to 
damagee  for  subsidence  by  reason  of 
the  leasees*  woikings :  see  ante^  p.  210. 


2  L.  K.  7  Ex,  379. 

>  The  land  would  have  subsided 
without  the  buildings :  see,  upon  this 
point,  ante^  p.  301. 

*  Per  Cleasby  and  Martin,  BB., 
Bramwell,  B.,  doubting.  For  obser- 
yationson  some  of  the  dicta  in  this 
case,  see  ante,  pp.  296,  297. 

^  Cf.  Dugdale  r.  Robertson,  3  E.  & 
J.  695 ;  ante,  p.  321 ;  Chapman  v. 
Day,  47  L.  T.  705, 709.  Cf.  also  Taylor 
V.  St  Helens,  6  Ch.  D.  264 :  see  pp. 
276,  276. 

«  2  Macq.  449. 
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the  company  compulsory  purchasing  powers,  provided,  that 
it  should  be  lawful  for  landowners,  in  selling  their  lands,  to 
except  the  mines,  and  that  the  company  should  in  that  event 
have  no  right  of  property  in  the  mines.  The  Act  also  provided, 
that  compensation  should  be  made  to  any  landowner,  who 
should  sustain  damage  through  the  exercise  of  any  of  the 
powers  thereby  conferred.  In  1834  Sprot  conveyed  to  the 
company  a  portion  of  his  land  for  the  purposes  of  the  railway, 
which  the  company  intended  to  construct.  The  deed  excepted 
the  mines ;  with  full  power  to  search  for,  win,  and  carry  away, 
the  minerals.  No  provision  was  made  as  to  adjacent  or  sub- 
jacent support.  The  Caledonian  Company  derived  title  from 
the  company  incorporated  in  1827.  In  1850  Sprot  proceeded 
to  work  underneath  the  land  conveyed^  and  also  underneath 
his  own  adjacent  land.  The  Caledonian  Company  objected  to 
the  workings,  as  being  likely  to  endanger  the  safety  of  the 
railway.  Sprot  insisted;  that  they  were  only  entitled  to  stop 
the  workings  upon  the  terms  of  compensating  him,  but  this 
they  refused  to  do.  It  was  considered  by  the  House  of  Lords, 
that  the  compensation  mentioned  in  the  Act  referred  exclusively 
to  the  execution  by  the  company  of  their  powers ;  and  that  it 
could  not  refer  to  any  damage  which  Sprot  might  have  sustained 
by  his  own  act  in  having  granted,  (if  he  in  fact  had  granted,)  by 
implication  in  the  deed  of  1834  the  right  of  adjacent  and  sub- 
jacent support.^  It  was  also  considered,  according  to  a  principle 
before  stated,^  that  such  a  grant  had  in  fact  been  made.  It 
was,  therefore,  held,'that  Sprot  was  not  entitled  to  work,  so  as 
to  withdraw  adjacent  or  subjacent  support.* 
KiUot  V.  Elliot  V.  N.  E.  R  C}  was  a  somewhat  similar  case.    There 

the  company  had  been  incoi-porated  by  an  Act  passed  in  1834. 
The  Act  recited  the  expediency  of  making  the  railway,  and  of 
throwing  a  bridge  over  a  particular  river ;  and  it  then  gave  the 
company  compulsory  purchasing  powers  for  the  purposes  of  the 
railway.    Sect.  27  reserved  to  the  landowners  the  mines  under  the 

»  Cf.  R.  V,  Aire  and  Oalder  Nav.  Co.  &c.,  R.  C.  v.  Brand,  L.  R.  4  H.  L.  224, 

30  L.  J.  Q.  B.  337,  351.  per  Loid  Cairns ;  Aspden  v.  Seddon, 

«  Ante,  pp.  311,  312.  10  Ch.  404. 

»  Cf.  Caledonian  R.  C.  v,  Belhaven,  <  10  H.  L.  C.  333. 
3  Macq.  56.     See  also  Hammersmith, 


N.  E.  R.  C. 
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lands  to  be  purchased,  with  full  working  powers,  "  so  that  no 
damage  or  obstruction  be  done  or  thereby  occur  to  or  near  such 
railway  or  other  works."  ^  Sect.  28  provided,  that,  as  soon  as 
the  landowners  in  working  such  mines  approached  within 
twenty  yards  of  any  masonry  or  building  belonging  to  the 
company,  they  should  give  notice  to  the  company;  that  the 
company  might  thereupon  compel  a  sale  within  the  twenty 
yards ;  and  that,  if  they  did  not  do  so,  the  owners  might  work, 
provided  they  worked  in  the  usual  and  ordinary  manner,  and 
did  no  avoidable  damage.  The  company  purchased  land  under 
their  powers  from  various  persons,  including  a  Mr.  Boulcott ; 
and  they  then  proceeded  to  construct  their  railway,  and  to 
build  their  bridge,  making  one  end  of  the  bridge  rest  on  the 
land  purchased  from  Boulcott.  The  bridge  was  finished  in 
1838,  and  was  of  great  weight  and  solidity.  The  defendant, 
who  was  a  lessee  from  Boulcott  of  the  mines  under  the  land 
purchased,  commenced  mining  operations  in  1859  near  the 
bridge,  and  the  suit  was  instituted  to  restrain  him  from  with- 
drawing support.  It  was  contended,  that  the  27th  section 
should  be  interpreted  by  the  28th;  that  "damage"  in  the 
27th  section  therefore  meant  "  damage  avoidable  by  reasonable 
and  proper  working " ;  and  that  the  meaning  of  the  two 
sections  taken  together  was,  that  the  company  were  entitled  to 
purchase  a  limited  amount  of  support,  and  could  claim  no 
other  support,  lateral  or  vertical.  The  House  of  Lords,  how- 
ever, considered,  that  the  two  sections  were  independent  of 
each  other;  that  the  Legislature,  not  unreasonably  thinking 
that  the  ordinary  works  of  the  railway  would  put  but  little 
extra  weight  upon  the  surface,  intended  by  sect.  27  to  provide 
for  such  ordinary  works ;  and  that  the  Legislature  intended  sect. 
28  to  apply  exclusively  to  works  of  weighty  masonry.  It  was, 
accordingly,  held,  (1)  that  the  effect  of  the  two  sections  taken 
together  was,  that,  except  within  twenty  yards  underneath  the 
masonry,  (for  which  special  provision  was  made,)  there  was  no 
power  under  any  circumstances  to  work,  unless  on  the  condition 


^  Cf.  with  these  words  the  Bimilar      different   constraction    there  placed 
words  used  in  Dudley  Canal  Co.  v.      thereon, 
Graaebrook,   ij|/Va,  pw  327,  and    the 
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of  causing  no  obstruction  or  damage.  And  it  was  held  (2)  that 
the  working  mentioned  in  sect  28  meant  working  under  the 
land  conveyed ;  that  this  could  only  refer  to  subjacent  working ; 
and  that  the  implied  grant  of  the  right  of  adjacent  support  was 
not,  therefore,  excluded.^ 

N.  K.  E.  c.  r.  So  also  in  N.  E.  R.  C.  v.  Crossland}  There  an  Act  of  1830, 
^  under  which  a  railway  company  had  been  incorporated,  autho* 

rLsed  the  compulsory  purchase  of  land,  and  reserved  the  mines 
under  the  land  purchased  to  the  landowner ;  but  provided,  that 
in  working  them,  "  no  damage  or  obstruction  be  thereby  done 
or  occur  to  or  in  such  railway  or  works."  Soon  after  the 
passing  of  this  Act  the  company  purchased  land,  together  with 
the  privilege  of  making  an  arched  tunnel  therein.  An  Act  of 
1836,  under  which  another  railway  company  had  been  incor- 
porated, contained  a  clause  giving  them  an  option  of  purchasing 
any  minerals  the  working  of  which  would  be  likely  to  injure 
their  railway.  In  1844  the  property  and  rights  of  the  first 
company  were  purchased  by  the  second  company.  The  plainti& 
derived  title  from  the  second  company.  The  defendant,  who 
represented  the  persons  whose  land  had  been  purchased,  gave 
notice  to  the  plaintiffs  in  1862,  that  he  intended  to  work  the 
minerals  under  and  on  each  side  of  the  tunnel ;  and  he  called 
upon  the  plaintiffs  to  exercise  their  option  of  purchasing  them. 
The  plaintiffs,  considering,  that  their  rights  were  governed  by 
the  Act  of  1830,  refused  to  do  this ;  and  they  filed  a  bill  for  an 
injunction.  It  was  held,  that  the  Act  gave  the  plaintiffs  the 
right  of  vertical  support  for  the  tunnel,  and  that  the  law  gave 
them  the  right  of  lateral  support  as  flowing  out  of  the  contract. 

DadiejCamd       Dudley  CanoZ  Co.  v.  Graz^ook?  was  differently  decided. 

brooL  '^^^  There,  the  company  had  been  incorporated  by  an  Act  passed  in 
1776.  The  Act,  after  giving  the  company  power  to  make  a 
canal,  and  aqueducts  for  supplying  it,  provided,  that  no  owner 
of  any  mines  should  work  them  within  twelve  yards  from  the 
canal,  or  under  any  part  of  the  canal  or  aqueducts,  or  under  any 
land  lying  within  twelve  yards  from  either  side  of  the  canal  or 


1  Affiiming  N.  B.  B.  0.  v.  EUiot,         '  2  J.  &  H.  666 ;  4  De  Q.  F.  &  J. 
2  De  O.  F.  &  J.  423,  which  affirmed      660. 
S.  C.  IJ.  4&  H.  146.  *  lB.acAd.69. 
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aqueducts^  "  except  as  hereinafter  mentioned,"  without  the  com- 
pany's consent.    The  Act  then  provided,  that,  when  the  owner  of 
any  mine  lying  under  the  canal  or  aqueducts,  or  within  twelve 
yards  therefrom,  should  be  desirous  of  working,  he  should  give 
the  company  three  months'  notice.    The  company  might  there- 
upon inspect  the  mines,  and   compel  a  sale  thereof,  if  they 
thought  proper ;  and,  in  default  of  such  inspection  or  purchase, 
the  owners  might  work.     The  Act  also  provided,  that  nothing 
therein  contained  should  defeat  the  right  of  the  owners  to  the 
mines  lying  under  the  canal  or  aqueducts ;  and  that,  subject  to 
the  conditions  in  the  Act  contained,  the  owners  might  work  the 
mines,  "provided,  that  in  working  such   mines  no  injury  be 
done  to  the  said  navigation."    The  canal  and  aqueducts  were 
made  ;  and  in  1827  an  owner  of  land  lying  under  an  aqueduct 
gave  the  company  notice  of  his  desire  to  work.     He  then  pro- 
ceeded to  work  in  the  ordinary  and  proper  manner,  and  without 
doing  unnecessary  damage ;  and   the  aqueduct  was  in  conse- 
quence injured.    It  was  contended,  that  the  effect  of  the  words 
"  provided,  that  in  working  such  mines,  no  injury  be  done  to 
the  said  navigation,''  was  to  exclude  all  power  under  any  cir- 
cumstances to  work  except  on  condition  of  causing  no  injury. 
The  court,  however,  held,  that  the  only  way  of  reconciling  these 
words  with  the  preceding  provisions,  giving  a  power  to  compel 
a  sale  of  the  mines,  was  to  construe  "no  injury  "  as  meaning  "no 
unnecessary  or  extraordinary  injury;"^  and  that  the  company 
were,  accordingly,  without  a  remedy .^    The  decision  was,  there- 
fore, in  effect,  that  the  provisions  of  the  Act  were  inconsistent 
with  a  right  of  subjacent  support  having  been  impliedly  granted. 
So  in  BirmiTigham  Canal  Co.  v.  Dudley  ;^  a  decision  under  Biimingham 

CanaJ  Co.  v. 
Dudley. 
1  Cf.  this    coDBtraction   with    the      tion  did  not  contain  the  words  "  pio- 

constraction  placed  on  the  words  "  so  vided  that  in  working  the  mines  no 
that  no  damage  or  obstruction  be  injury  be  done  to  the  said  naviga- 
done  or  thereby  occur  to  or  near  such  tion  ;"  and  where  there  was,  there- 
railway  or  other  works,"  in  SUiot  v,  fore,  no  such  difficulty  as  that,  which 
N.  £.  B.  C,  and  on  similar  words  in  arose  in  Dudley  Canal  Co.  v.  Oraze- 
K.  E.  B.  C.  i;.  Crossland ;  ante,  pp.  brook.  See  also  Stourbridge  Canal 
324,  326, 326.  Co.  v.  Dudley,  3  £.  &  B.  409  ;  and 
>  Orerruling  Birmingham  Canal  cf.  Dunn  v.  Birmingham  Canal  Co., 
Co.  r.  Hawkesford,  7  Bast,  371  n.  See  L.  a  7  Q.  B.  244,  265,  272, 274  ;  8  ib. 
also  Wyrley  Canal  Ca  v.  Bradley,  42,46. 
7  East^  36S,  where  the  Act  in  ques-  >  7  H.  &  N.  969. 
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the  same  Act,  but  under  a  different  section.    The  section  there 
in  question  provided,  that  no  owner  of  mines  should  carry  on 
any  work  for  getting  such  mines  under  any  tunnel  or  within 
twenty  yards  of  the  same  without  the  consent  of  the  company. 
It  was    contended,  that    the    words  ''except    as  hereinafter 
mentioned;*'^    did  not  apply  to  this  section;   and    that  the 
section  accordingly  imposed  a  prohibition  in  the  case  of  tunnels 
which  was  absolute.     It  was,  however,  held,  that  the  prohibition 
was  subject  to  the  same  exception  as  that  applicable  to  working 
within  twelve  yards ;  and  that  the  company  could  not  therefore 
require  the  minerals  within  the  twenty  yards'  limit  to  be  left 
unworked  without  paying  for  them.' 
Mid.  R.  0.  r.       So  in  Midland  Bail.  Co.  v.  ChecJdey.^    There,  a  Canal  Act 
^^*        reserved  the  mines  and  minerals  "  within  and  under"*  the  land, 
through  which  the  canal  was  to  be  made,  to  the  owners  of  the 
land  ;  and  it  empowered  the  owners,  (subject  to  the  restrictions 
thereinafter   contained),  to  work    and  get    such    mines   and 
minerals,  not  thereby  injuring  the  navigation  or  the  worka     By 
subsequent  sections  the  owners  of  mines  were  prohibited  from 
getting   minerals  under  or  within  ten  yards  from  the  canal 
without  the  consent  of  the  canal  proprietors.    But  the  canal 
proprietiOrs  were,  if  they  withheld  their  consent,  required  to  com- 
pensate such  owners  in  the  manner  provided  by  the  Act    The 
defendant  was  the  lessee  of  a  quarry  adjacent  to  the  canal ;  and 
he  derived  title  from  the  person,  who  had  sold  to  the  proprietors 
the  land  on  which  the  canal  was  made.     Tlie  defendant  com- 
menced working  more  than  ten  yards  from  the  canal,  but  his 
working  was  of  a  nature  to  endanger  its  safety ;  and  the  suit 
was  instituted  to  restrain  him  from  proceeding.    It  was  held, 
that  the  canal  proprietors  were  entitled  to  adjacent  support 
beyond  the  ten  yards'  limit.     But  it  was  also  held,  that  the  pro- 
visions of  the  Act  as  to  compensation  extended  by  implication 
to  workings  beyond  the  limit ;  and  that  the  canal  proprietors 
were  not,  therefore,  entitled  to  stop  the  working  without  com- 
pensating the  defendant  in  the  same  manner  as  if  the  quarry  had 
been  within  the  limit. 

1  AiUe,  p.  327.  >  4  £q.  19. 

<  Following  Birmingham  Caoal  Co.         ^  See,  as  to  these  words,  ante,  |>.  13. 
V.  Swindell,  7  H.  fc  K.  980  n. 
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The  principle  of  the  decision  in  Dudley  Canal  Co.  v.  Oraze-  Rail.  ci.  Com. 
brook  has  been  acted  on  in  the  cases  decided  under  ss.  77>  78^ 
and  79  of  the  Rail  CI.  Cons.  Act,  1845.^  The  first  of  these  Fletcher  r. 
cases  was  Fletcher  v.  (?.  TF.  11,  C}  There,  the  company  by  *  ' 
agreement  with  the  owner  purchased  land  for  the  purpose  of 
making  a  railway.  They  took  a  conveyance  in  the  form  given 
by  the  L.  C.  Cons.  Act,  1845,  sched.  A.  The  owner,  pur- 
suant to  8.  78  of  the  R  C.  Cons.  Act  of  1845,  gave  the  company 
notice  of  his  intention  to  work  his  mines  within  the  forty 
yards'  limit  The  company  gave  the  owner  notice  that  the  work- 
ing of  the  mines  was  likely  to  damage  their  works ;  but  they 
refused  to  pay  the  owner  a  compensation,  which  had  been 
assessed  under  s.  78.  It  was  proved,  that,  if  the  mines  were 
worked,  the  surface,  even  in  its  natural  state  and  without  the 
railway,  would  subside.'  It  was  (notwithstanding  the  last- 
mentioned  fact)  held,  that  the  provisions  of  the  Act  were  sufficient 
to  exclude  the  implication  of  a  grant  of  the  right  of  adjacent 
or  subjacent  support;  that  the  owner  of  the  minerals  was 
entitled  to  get  them,  notwithstanding  that  the  company's  works 
might  thereby  be  injured ;  and  that,  therefore,  under  the  cir- 
cumstances of  the  case,  he  was  entitled  to  recover  the  compen- 
sation  which  had  been  assessed.  This  case  was  approved  and 
followed  by  the  House  of  Lords  in  (?.  W.  R  C.  v.  Bennett  ;*  G.  w.  R,  c.  v. 
where,  under  precisely  similar  circumstances,  a  similar  decision 
was  arrived  at^ 

So  also  in  L.  i&  N.  W.  R  C.  v.  Ackroyd.^    There,  a  land-  Compulsory 

parchase  of 

owner,  by  a  deed  executed  in  December,  1847,  granted  to  a  easements. 
railway  company,  who  purchased  under  compulsory  powers,  and 
through  whom  the  plaintiffs  derived  title,  the  right  to  make 
and  maintain  a  tunnel.  It  was  contended,  that  this  was  a 
grant  of  a  mere  easement,  and  that  it  could  not  have  the 
same  effect  as  a  grant  of  the  land  actually  occupied  by  the 
tunnel  would  have  had.    The  court,  however,  held,  that  the 

'  8  &  9  Vict,  c  20.    The  sects,  are  *  See   also    Dunn   v,  Birmingham 

cited  ante  pp.  6,  et  »eq.  (n).  Canal  Co.  L.  R.  7  Q.  B.  266  ;  Mid.  B. 

s  4  H.  &  N.  242 :    affirmed  nom.  Co.  v.  Haanchwood  &c.  Co.  20  Ch.  D. 

O.  W.  B.  Co.  V.  Fletcher,  6  ih,  689.  661  ;  Pountney  r.  Clayton,  31  W.  B., 

'  Bee  4  H.  Jc  N.  247.     See,  as  to  604,  665,  666.  CI  Cromfoid  Canal  Co. 

this  point,  ante  p.  301.  «.  Catts,  6  B.  C.  442. 

«  L.  B.  2  H.  L.  27.  •  31  L,  J.  Ch.  688. 
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landowDer*s  right  to  work  minerals  under  ss.  77,  78,  and  79  of 

the  R.  C.  Cons.  Act,  1845,  was  the  same  as  if  the  land  actually 

occupied  by  the  tunnel  had  been  purchased ;  and  a  bill  filed  to 

require  the  landowner  to  leave  sufficient  adjacent  and  subjacent 

support  for  the  tunnel  was  accordingly  dismissed.^ 

Effect  of  And  the  Rail.  CI.  Cons.  Act,  1845,  does  not  exclusively  apply, 

before  compul-  where  the  owner  of  the  surface  is  also  the  owner  of  the  mines 

soiy  purchase,  g^^.  ^y^Q  ^[^q  ^f  ^j^g  compulsory  purchase.     It  equally  applies, 

where  there  has  been  a  previous  severance  of  the  surface  and 
the  mines.  And  in  the  latter  case  it  is  immaterial,  that  the 
mine  owner  could  not  have  withdrawn  the  suj^rt  as  against 
the  vendor  to  the  company.  Thus,  in  Pountney  v.  Clayton,^ 
the  owner  of  land  demised  the  subjacent  mines  to  the  defen- 
dant. A  railway  company  afterwards  compulsorily  acquired  the 
land  excepted  from  the  demise.  They  subsequently  sold  as 
*' superfluous"  part  of  the  land  so  acquired  ;  and  that  part  be- 
came vested  in  the  plaintiff.  The  defendant  withdrew  support 
from  the  surface.  It  was  held,  that  the  company  could  not 
give  to  their  purchaser  any  greater  right  than  they  themselves 
possessed ;  and  that  the  plaintiff  was,  therefore,  without  a 
remedy.  On  the  other  hand,  where  a  landowner  conveys  the  sur- 
face in  the  first  instance  by  an  ordinary  private  assurance ;  and 
the  grantee  then  sells  such  surface  to  a  milway  company,  who 
purchase  under  compulsory  powers;  the  company  do  not, 
apparently,  possess  a  right  equal  to  that  possessed  by  their  im- 
mediate vendor.  In  such  a  dase  the  mine  owner  is,  apparently, 
entitled  to  get  his  minerals,  notwithstanding  that  the  works  of 
the  company  may  thereby  be  injured.'  And  it  is  no  objectioa 
to  these  conclusions,  that  they  may  give  the  mine  owner  an 
advantage  for  which  he  has  not  stipulated,  and  has  not  paid. 
If  they  in  fact  give  it  to  him,  it  is  because  the  Legislature  has 
thought  proper  that  he  should  have  it.  It  seems,  however, 
doubtful,  whether,  of  necessity,  they  give  him  such  an  ad- 
vantage.   It  may  perhaps  be,  that  in  any  compensation,  whicli 


>  Cf.  the  Sc.  case  of  CaL  B.  Co.  v.  6SSfper  Bowen,  L.  J. ;  difiapprorizig 
Henderson,  4  Sees.  Cas.  (4th  ser.)  140.  of  the  dictum  to  the  contrary  of  Cock. 

»  31  W.  R.,  664.  bum,  C.  J.,  in  G.  W.  B.  C.  v.  Fletcher, 

>  See  Pountney  v.  Clayton,  31  W.B.,  5  H.  &  N.,  697,  693. 
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he  obtains  as  the  price  of  preventing  him  from  working,  the 
vendor  to  the  company  is  entitled  to  share.^ 

In  iJ.  V.  Leeds,  Jkc,  Rail.  Co,?  and  R.  v.  Aire,  <fec.,  Nav.  R.  v,  Leeds 
Co.?  the  principle  of  the  cases  decided  under  the  Rail.   CI.  $%,  \xU  4c. 
Cions.  Act  was  held  inapplicable.    In  both  these  cases  the  Acts  ^^^*  ^- 
of  Parliament,  under  which  the  companies  were  constituted, 
authorized  compulsory  purchases  of  land,  reserving  the  mines  to 
the  landowners;    and  compulsory  purchases  took    place  ac- 
cordingly.   However,  in  the  latter  case,  the  Act  did  not  contain 
any  clauses  giving  the  company  the  right  of  purchasing  the 
mines,^  or  any  clauses  for  compensating  the  mine-owner.    And 
in  both  cases,  it  was,  at  the  time  of  the  purchase,  known,  that 
there  were  mines  under  the  land  purchased ;  and  the  purchase- 
money  was  agreed  to  and  paid  with  that  knowledge.     It  was  in 
both  cases  held,  that  the  right  of  support  was  purchased  and 
paid  for  in  the  first  instance.'^ 


ffi)  Provisions  securing  Compensation  to  Burface  Owner  for 

Damage. 

In  Harris  v.  Ryding?  A.,  being  seised  in  fee  of  land,  granted  HarriB  v, 
it  to  P.  in  fee ;  excepting  the  mines  and  minerals,  with  free  *y^"*«- 
liberty  to  come  into  and  upon  the  premises  to  dig  them,  and 
every  part  thereof;  "  making  a  fair  compensation  for  the  damage 
to  be  done  to  the  surface  of  the  premises  and  the  pasture  and 
crops  growing  thereon."  It  was  held  that  A  was  not  entitled  to 
take  all  the  mines,  but  only  so  much  as  he  could,  leaving  a 
reasonable  support  for  the  surface ;  and  that,  on  the  sinking  of 
the  surface  by  reason  of  his  working,  he  was  liable.^    The  com- 


1  See  Poantney  r.  Clayton,  31  W.  R. 

Ge%fper  Bowen,  L.  J.  The  Wat  01.  Act, 

lO  &  11  Vict.  c.  17,  contains  pxoTisions 

^rith  respect  to  mines  lying  under  or 

near  lands  purchased  by  Wat.  Com- 

pAiiies,  which  are  substantially  the 

same,  and  would  no  doubt  receive  the 

ffim^  construction,  as  ss.  77,  7S  and 

79  of  the  Rail.  CI.  Cons.  Act.  1S46 : 

18,  22  and  23  of  the  Wat.  CI. 


^  dA«&S.6S3. 


»  30  L.  J.  Q.  B.  337. 

«  Cf.  N.  £.  R.  Co.  V.  Crossland,  2  J. 
&  H.  565  ;  4  De  a.  F.  &  J.  550. 

»  Ct  Cal.  R.  Co.  V.  Spiot.  2  Macq. 
455. 

•  5  M.  &  W.  60. 

7  There  were  houses  on  the  land  at 
the  time  of  the  subsidence.  The 
defendants  did  not,  however,  state, 
that,  in  remoTUig  their  coal,  they  left 
sufficient  support  for  the  surface  in  its 
natural  state :  they  claisx^  •&  ftbso« 
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Smart  V. 
Mortoo. 


Davis  r. 
Trehame. 


Bell  r.  Love. 


pensation  clause  was  relied  on  in  argument  for  tbe  purpose  of 
showing,  that  the  parties  themselves,  having  fixed  upon  a  par- 
ticular remedy  for  the  damage  resulting  firom  the  workings, 
must,  by  implication,  be  held  to  have  excluded  the  ordinary 
remedy.    But  this  contention  failed.    The  Ck)urt  considered 
that  the  compensation  clause  applied,  or  might  be  deemed  to 
apply,  to  damage  resulting  from  acts  done  on  the  surface  under 
the  reserved  liberty ;  and  that,  even  if  this  were  not  so,  and 
the  clause  applied  to  injuries  from  operations  below,  it  merely 
made  the  remedy  cumulative.^     In  Smart  v.  Morton,^  a  similar 
constniction  was  adopted ;  although   compensation  Wtos  there 
provided  for  damage  "  by  reason  of  digging,  working,  sinking, 
breaking  of  ground,  and  wayleave  or   other  matter  or  thing 
used  or  exercised  in  w^orkin^  or  leading  of  coals.''    And  a  similar 
construction  was  approved  of  in  Davis  v.  Trehame  /  although  it 
was  there  assumed,^  that  the  lessee  was  at  liberty  to  do  and 
execute   all  necessary  or  convenient  acts,  works,  and  things, 
upon,  in,  "  or  under,"  or  above  the  premises,  making  compensa- 
tion for  all  damage  occasioned  by  the  exercise  of  the  liberties. 
There  was  less  di£5culty  in  Bdl  v.  Love,^  a  case  under  an  In- 
closure  Act.    There,  however,  the  Act  only  provided  for  making 
satisfaction  "  for  the  damages  and  spoil  of  the  ground  "  occa- 
sioned to  the  persons  at  the  time  in  possession,  such  satisfaction 
not  to  exceed  £5  yearly  "  during  the  time  "  of  such  working, 
for  every  acre  damaged  or  spoiled.     It  was  in  this  case  evident, 
that  the  compensation  clause  pointed  to  temporary  and  not 
permanent  damage ;  the  occupier  being  alone  entitled  to  receive 
the  compensation,  and  a  period  being  limited  for  the  duration 
of  its  payment.* 


lute  right  to  remove  the  support.  See, 
as  to  this,  the  judgmeDt  of  Parke,  B. 
p.  71 ;  and  see  antej  p.  301. 

^  See  also  Berkeley  v.  Shafto,  15  C. 
B.  N.  S.  79,  92 ;  Williams  r.  Bagnall, 
16  W.  B.  274,  275  ;  Smith  v.  Darby,  L. 
B.  7  Q.  B.  726 ;  Chapman  v.  Day,  47 
L.  T.  707,  708.  Ct  N.  E.  B.  Co.  v. 
Croesland,  2  J.  &  H.  578. 

<  5  £.  &  B.  30. 

>  6  App.  Cas.  460. 

4  Merely   argvmenti   oawd.     The 


reserved  liberties  in  the  lease  of  the 
surface  were  more  extensive  than  the 
granted  liberties  in  the  previons  lease 
of  the  mines,  and  the  former  liberties 
could  not  of  course  confer  any  rights 
upon  the  mineral  lessee  which  he  bad 
not  under  the  latter.  Cf.  on  this 
point,  Eadon  r.  Jeffcock,L.  B.  7  £xch. 
ante,  p.  305. 

»  10  Q.  B.  D.  647. 

^  See  also  Boberts  f .  Haines,  6  S.  & 
B.  643 ;  Haines  v,  Boberts,  7  ifr.  625 
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A  different  construction  was  adopted  in  Smith  v.  Darby .^  Smith  v. 
There  a  person,  through  whom  the  plaintiff  claimed,  and  who  ^' 
was  seised  in  fee  of  certain  lands  and  of  the  underlying  mines, 
demised  the  mines,  with  full  power  to  the  lessees  to  work  the 
same ;  making  reasonable  compensation  to  the  lessors  and  their 
tenants  for  damage  done  by  the  surface  being  covered  with 
rubbish,  or  for  damage  done  to  the  lands  in  sinking  and  getting 
the  minerals,  "or  for  injury  done  in  dwelling-houses"  on  the 
lands  "by  getting  minerals,  &c.,  under  or  near  the  same," 
according  to  the  covenant  thereinafter  contained.  Then  fol- 
lowed a  covenant,  providing,  that,  in  case  damage  should  be 
caused  to  the  dwelling-houses  by  the  mining  operations,  the 
lessees  should  rebuild  or  repair  them ;  and  that  they  should 
compensate  the  lessor  and  his  tenants  for  damage  done  to  the 
crops  and  land.  It  was  held,  that  these  provisions  were  suffi- 
cient to  exclude  the  right  of  support.  It  should  be  observed, 
that,  in  this  case,'  the  compensation  clause  could  not,  as  in 
Harris  v.  Ryding?  be  read  as  confined  to  acts  done  on  the 
surface ;  and  that  the  remedy  could  not,  therefore,  be  considered 
cumulative.  It  was  evident,  that  injury  was  contemplated  to 
the  dwelling-houses ;  and  this  could  only  proceed  from  mining 
operations  below.^  So  in  Aspden  v.  Seddon}  There  a  piece  of  Aspden  v. 
land  was  conveyed ;  excepting  the  underlying  mines,  with 
liberty  to  search  for  and  carry  away  the  minerals,  "  but  without 
entering  on  the  surface ;"  the  grantor  making  compensation  for 
all  damage  done  by  the  exercise  of  the  excepted  liberties  to  the 
erections  to  be  made  on  the  piece  of  land.  The  consideration 
for  the  conveyance  partly  consisted  of  certain  covenants  by  the 


(bat  see  p. 627./i^  Martin B.) ;  Richards 

t,  Jenkins,  17  W.  R.  30.    Cf.  Hodgson 

r.  Moolson,  18  C.  B.  N.  S.  332.    Cf. 

also  Proud  r.  Bates,  34  L.  J.  Cb.  412. 

The  construction  placed  upon  "  surface 

damage*'  in    Harris   v.  Bjding  and 

Smart   v.    Morton   was   adopted    in 

AUawaj  f>.  Wagstaff,  4  H.  ^  K.  681. 

There  surface  damage  was  defined  to 

mean  ^  damage  to  the  crops  bj  using 

the  suiface,  or  by  the  smoke  coming 

from  the  colliery  works  or  pit  heaps 

in  respect  of  which  compensation  is 

payable  under  leases  or  reservations 


of  coaly  or  where  lords  work  coal  by 
custom  under  copyhold  lands :  '*  see 
p.  688,  ^er  Watson,  B.  Cf.  the  Scotch 
cases  of  Bain  v.  Hamilton,  6  Sess.  Cas. 
(ser.  3)  1 ;  Galbraith  v.  Eglington  Co.,  7 
Sess.  Cass.  (ser.  3),  167. 

»  L.  R.  7  Q.  B.  716. 
•  '  See  the  judgment  of  Lush,  J.  at 
p.  727. 

»  6  M.&W.  60,fl»f<?p.  331. 

<  Cf.  WiUiams  r.  Bagnall,  15  W.  R. 
275,  infra,  336. 

•  10  Ch.  394. 
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Williams  r. 
Bag  nail. 


Bacfaaoan  v. 
Andrew. 


buildings  authorised  to  be  erected  thereon.  The  deed  was  not 
entered  on  the  Court  Rolls,  nor  referred  to  in  the  surrender.  The 
copyhold  was  afterwards  enfranchised ;  and  it  was  conveyed  by 
the  purchaser  to  the  Church  Building  Commissioners,  under 
whom  the  plaintiff  took.  Neither  the  lord  of  the  manor,  nor  the 
commissioners,  nor  the  plaintiff,  had  notice  of  the  deed.  The  de- 
fendant, who  took  the  adjoining  freehold  land  under  the  orin^nal 
vendor,  worked  the  mines  thereunder ;  and,  in  so  doing,  he  caused 
the  land  of  the  plaintiff  to  sink,  and  damaged  the  buildings 
thereon.  It  was  held,  that  the  covenant  did  not  run  with  the 
land,  and  that  the  defendant  was  bound  to  compensate  the 
plaintiff  for  the  injury.^ 

In  Williams  v.  BagnaU,^  lands  were  conveyed  to  the  pre- 
decessors of  the  plaintiffs  in  fee.  The  conveyances  excepted  all 
mines,  with  full  power  to  work  and  get,  without  entering  upon 
the  land  and  premises ;  and  without  being  answerable  for  any 
injury  whatsoever,  which  should  arise  to  the  said  land  and 
premises,  or  to  any  buildings  which  should  at  any  time  afterwards 
be  erected  thereon  by  reason  of  the  working  and  getting,  &c. ; 
and  without  being  liable  to  any  action  or  suit  at  law  or  in 
equity,  costs,  charges,  losses,  damages,  or  expenses,  for,  or  on 
account  of,  any  such  injury  or  damage.  A  lessee  from  the 
vendor  of  all  the  excepted  mines  worked  them  ;  and  he  thereby 
caused  the  surface  of  the  plaintiff's  land  to  sink,  and  in- 
jured buildings  which  had  been  erected  thereon  subsequently 
to  the  conveyance.  It  was  contended,  that  the  provision 
relieving  the  vendor  from  liability  applied,  or  might  be  taken 
to  apply,  as  in  the  case  of  the  compensation  clause  in  Harris 
V.  Ryding?  to  damage  other  than  that  resulting  from  the 
removal  of  the  support.  It  was,  however,  held,  that  the  primd 
facie  right  of  the  surface  owner  was  completely  swept  away 
by  the  express  terms  of  the  conti*act.^    So  in  Buchanan  v. 


^  Pollock,  C.  B.  rested  his  decision 
on  the  fact,  that  the  land  in  question 
had  been  originally  copyhold :  but  the 
majority  of  the  Coort  (Martin,  Chan- 
nell  and  Pigott,  BB.)  were  of  opinion, 
that  the  result  would  have  been  the 
same  if  the  land  had  been  freehold. 
Cf .  Rowbotham  r.  Wilson,  8  H.  L.  Cas. 


362. 

«  16  W.  R.  272. 

»  6  M.  &  W.  60 ;  ante,  p.  331. 

<  The  right  of  latend  support 
claimed  in  additon  to  that  of  Tertical 
support,  but  without  success :  see, 
upon  this  point,  ante,  pp.  £00,  801. 
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Andrew}  There  a  feu  of  lands  was  gi-anted,  excepting  the 
subjacent  mines,  with  full  working  powers.  The  feuar  con- 
tracted to  build  a  house  upon  the  land,  according  to  an 
elaborately  defined  plan  ;  and  to  maintain  it  in  repair.  But 
the  feu  contained  a  provision,  that  the  superior  should  not  be 
liable  for  anj  damage  which  might  arise  to  the  surface  feued, 
or  the  house  which  might  be  erected  thereon,  by  or  through 
the  working  of  the  minerals  by  long-wall  workings^  or  other- 
wise, or  which  might  arise  from  or  through  the  setting  or 
crushing  of  any  coal- waste.  The  house  was  afterwards  built ;  and 
it  was  damaged  by  the  working  of  the  minerals.  It  was  held, 
notwithstanding  the  nature  of  the  contract  as  to  building  the 
house  and  keeping  it  in  repair,  that  the  feuar  was  without  a 
remedy  in  damages.^  And  it  was  held,  that,  as  his  right  to  an 
injunction  depended  on  his  right  to  damages,  he  was  equally 
without  a  remedy  by  injunction.* 

In  Benjieldside  Local  Board  v.  Conaett  Co.,^  a  different  con-  Benfieidside 
struction  was  adopted.  There  commissioners,  acting  under ^^^euco. 
powers  given  to  them  by  a  local  Inclosure  Act  for  inclosing 
certain  commons,  set  out  public  highways  over  the  land,  and 
directed  that  it  should  be  lawful  for  all  persons  to  use  them. 
The  Act  reserved  to  the  lord  of  the  manor,  his  successor  and 
assigns,  in  the  widest  terms,  all  rights  belonging  to  the  manor, 
and  all  mines,  minerals,  and  quarries,  under  the  commons ; 
with  power  to  do  every  act  necessary  for  working  and  winning 
tbem  as  effectually  as  he  or  they  could  have  done  in  case  the 
Act  bad  not  been  made,  without  paying  any  damages  or  making 
any  satisfaction.  The  defendants,  who  were  the  assignees  of 
the  lord,  worked  so  that  parts  of  one  of  the  roads  set  out  by 
the  commissioners  subsided.  It  was  held,  that  it  could  not  have 
been  intended,  that  an  Act,  which  appointed  a  public  road, 
should  at  the  same  time  legalise  a  public  nuisance  by  injuring 
the  road ;  and  that  the  defendants  were  therefore  liable.* 

1  L.  B.  2  Sc  &  D.  2S6.  (4th  ser.)  375  :  affirmed  nom.  Dizon 

s  A  method  under  which  the  whole  v.  White,  W.  K.  1SS3,  p.  52. 

of  the  mineralB  were  removed  without  ^  See  2   Sc.  k,  D.    291,  292,   296. 

leaTing  any  support  whatever.  See  BeU  r.   Love,  10  Q,  B.  D.  562 

•  01  Aspden  r.  Seddon,  10  Ch.  394,  563. 

ante  p.  333.    And  distinguish  the  Sc.  *  3  Exch.  D.  54. 

case  of  White  r.  Dixon,  9  Sess.  Gas.  *  See  also  Normanton  Gas  Co.  r. 

z 
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Remarks  on 
the  cases. 


(C)  Remarks  on  and  Remit  of  the  Cases, 

Of  tlie  cases  referred  to  in  division  (y)  of  the  present  sub- 
ject, Gal  R.  a  V.  Sprot,  Elliot  v.  N,  E,  R  (7.,  and  iV.  E.  R.  G. 
V.  Grossland,  may  be  reconciled  with  DacUey  Canal  Co.  v. 
Orazebrook,  and  the  decisions  under  sects.  77,  78,  and  79  of  the 
Rail.  CI.  Cons.  Act,  1845,  on  the  following  grounds: — ^The 
provisions  of  those  sections  (in  conjunction  with  the  Lands  CI. 
Cons.  Act,  1845,^)  were  intended  to  create  a  special  code^  by 
which  alone  the  relations  of  railway  proprietors  to  adjoining 
landowners  were  to  be  governed.  The  companies  were  not,  in 
the  first  instance,  in  purchasing  the  surface,  to  be  obliged  to 
make  compensation  in  respect  of  the  mines  thereunder.  If 
they  thought  it  likely,  that  the  mines  might  not  be  worked  for 
an  indefinite  period,  they  might  postpone  making  such  compen- 
sation, until  the  necessity  for  so  doing  arose.*  Accordingly, 
in  the  cases  decided  under  those  sections,  and  in  cases  like 
Dudley  Canal  Co,  v.  Orazebrook,  which,  although  not  decided 
under  those  sections,  were  decided  under  Acts  of  Parlia- 
ment, the  policy  of  which  was  very  similar,*  the  Courts 
had  little  difficulty  in  holding,  that  the  implication  of  the 
grant  of  the  rights  of  adjacent  and  subjacent  support  was 
excluded.*^  In  Cal.  R.  C.  v.  Sprot,  Elliot  v.  N.  E,  K  C,  and 
N,  E.  |i2.  C  V.  Crosslandf  on  the  other  hand,  the  Acts  of 
Parliament  by  which  the  companies  had  been  incorporated, 
and  the  deeds  by  which  they  had  purchased  their  lands,  were 
all  of  prior  date  to  the  passing  of  the  Rail  CI.  Cons.  Act,  1845. 
And,  although,  as  will  have  been  observed,*  the  injuries  corn- 


Pope,  4S  L.  T.  666,  669  :  afi^med 
52  L.  J.  Q.  B.  629. 

J  See  infra,  Part  D.  (/3). 

3  The  sections  of  the  Rail.  CI.  Act 
are  prefaced  by  the  words, "  And  with 
respect  to  mines  Ijing  under  or  near 
the  railway  be  it  enacted  as  follows." 
See  G.  W.  R.  Co.  v.  Bennett,  L.  R.  2 
H.  L.  40,  per  Lord  Cranworth  ;  Pount- 
ney  v.  Clayton,  31  W  R.  665,  667, 
^er  Brett,  M.  R.,  and  Bowen,  L.  J. 
The  sections  are  cited  ante  pp.  5  n. 
et  80q, 


'  See  ante,  p.  S  n.  ^  and  cases  there 
cited.    See  also  Ponntney  v.  Clayton, 

*  See  the  observations  of  Bayley,  J., 
in  Dudley  Canal  Co.  v.  Grazebrook,  1 
B.  &  Ad.  72  ;  and  Cockbum,  C.  J.  and 
Hannen,  J.  in  Dunn  r.  Birmingham 
Canal  Co.,  L.  R.  7  Q.  B.  256,  276,  277, 
279.  See  also  Wyrley  Canal  Co.  r. 
Bradley,  7  East,  372. 

^  See  Mid.  R.  Co.  v,  Haonchwood 
&c.  Co.  20,  Ch.  D.  65S. 

^  See  ante,  pp.  323,  324,  325,  326. 
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plained  of,  or  sought  to  be  restrained,  in  the  three  latter  cases 
were  done,  or  threatened  to  be  done,  at  times  subsequent  to  the 
passing  of  the  Rail  CI.  Cons.  Act,  1845,  or  of  enactments  of  a 
similar  policy,^  the  Courts  could  not  hold,  that  subsequent  legis- 
lation was  intended  to  control  rights  previously  acquired  by  the 
companies.*  The  policy  of  the  Rail.  CI.  Cons.  Act  being  there- 
fore inapplicable  to  cases  like  Cal.  R,  C,  v.  Sprot,  Elliot  v. 
K.  E,  jR.  (7.,  and  N,  E,  M.  C,  v.  Crossland,  there  was  no  reason 
why  the  principle,  that  where  a  grant  is  made  for  a  particular 
object  known  to  both  parties  at  the  time  of  the  grant,  a 
reasonable  degree  of  support  for  the  due  execution  of  that 
object  is  impliedly  granted,'  should  not  in  those  cases  be 
adopted.*  With  respect,  generally,  to  the  various  cases  referred 
to  in  divisions  ()3),  (y),  (6),  and  (e)  of  the  present  subject,  the 
following  observations  may  be  made.  In  the  earlier  cases,  the 
Courts,  in  construing  the  instruments  before  th«m,  apparently 
adopted  the  curious  mode,  both  in  the  case  of  land  in  its  natural 
state,  and  of  land  in  its  non-natural  state,  of  assuming,  in  the  first 
instance,  the  existence  of  an  intention,  that  the  right  of  support 
should  not  be  disturbed ;  and  of  then  proceeding  to  consider, 
whether  the  provisions  used  could  not  be  reconciled  with  that  in- 
tention. In  the  later  cases,  on  the  other  hand,  the  Courts  seem 
to  have  assumed  nothing;  but  to  have  proceeded  at  once  to 
construe  the  instruments  before  them  according  to  their  literal 
and  natural  meaning.  It  is,  in  many  respects,  difficult  to 
reconcile  the  earlier  with  the  later  cases ;  and,  on  these  grounds, 
the  difficulty  seems  capable  of  explanation.^  It  need  hardly  be 
added,  that  the  later  cases  must,  at  the  present  day,  be  con- 
sidered authoritative. 

Having  regard  to  these  circumstances,  the  following  proposi-  Result  of  the 
tioDS  may,  as  the  result  of  the  cases,  in  which  the  instrument  of 
severance  is  producible,  and  in  which  some  contract  has  l>een 
made,  or  is  said  to  have  been  made,  with  respect  to  support, 
be  considered  as  established  : — 

'  Such  as  the  Scotch  Railways  Act         ^  Antej  p.  311. 
of  1S46  in  Cal.  B.  Co.  v.  Sprot.  *  See  Aspden  v.  Seddon,  10  Ch.  iOi, 

'  See  Cal.  R.  Co.  v,  Sprot,  2  Macq.      per  Mellish,  L.  J. 
458 ;  O.  W.  B.  Co.  r.  Bennett,  L.  R.  2         '  See  Aspden  r.  Seddon,  10  Ch.  397 
H-  L.  32,  40.  (i*). 

z  2 
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1.  Instruments  of  severance  are  at  the  present  day  construed 
according  to  their  literal  and  natural  meaning,  rather  than 
according  to  preconceived  assumptions  of  the  existence  of  an 
intention  in  the  parties,  or  in  the  Legislature,  that  the  right  of 
support  should  not  be  disturbed. 

2.  Where  it  appears,  from  the  express  words  of  such  instru- 
ments, or  by  clear  intendment  therefrom,  that  it  was  the  inten- 
tion to  exclude  the  right,  effect  will  be  given  to  such  intention. 

3.  Where  the  mine  owner  is  relieved  from  liability  for 
damage,  the  surface  owner  may  often  be  presumed  to  have  been 
compensated  by  anticipation.  But  in  other  cases  the  presence 
of  a  clause  for  compensating  the  surface  owner  ;  ^  at  all  events 
if  it  refers  to  underground  working ;  are  material  elements  in 
ascertaining  an  intention  to  exclude  the  right. 

4.  In  cases  decided  under  ss.  77,  78,  and  79  of  the  Rail  CI. 
Cons.  Act,  1845,  or  under  similar  provisions,  such  an  intention 
will  usually  be  presumed.  And  in  such  cases  it  is  immaterial, 
that  the  surface  would  have  subsided,  even  if  it  had  been  left 
in  its  natural  state.^ 

5.  In  such  cases  it  is  also  immaterial,  whether  the  owner  of 
the  surface  is  or  is  not  the  owner  of  the  mines  at  the  time  of 
the  compulsory  purchase.' 

6.  But  it  will  be  otherwise,  where,  from  the  provisions  in 
question,  the  right  appears  to  have  been  purchased  and  paid 
for  in  the  first  instance.^ 

7.  The  common  covenants  to  work  in  the  usual  and  most 
approved  mode;  or  the  common  clause  in  an  Inclosure  Act, 
under  which  mines  are  reserved  to  the  lord,  of  holding  and 
enjoying  them  in  as  full,  ample  and  beneficial  a  manner  as 
if  the  Act  had  not  been  made ;  or  the  common  clauses  giving 
full  liberties  of  working  and  winning ;  are  not,  of  themselves, 
sufficient  to  exclude  the  right^ 

8.  The  right  will  not  be  excluded  if  a  public  nuisance  would 
be  thereby  legalized.' 

1  See  A9pden  v.  Seddon,  10  Ch.  396,  31  W.  R.  664. 

397  («)  ;  OUl  V.  Dickinson,  5  Q.  B.  D.  ■  See  ante,  p.  330. 

162  ;  Bell  v.  Lore,  10  Q.  B.  D.  569.  *  See  ante,  p.  331. 

'  See  Fletcher  v,  G.  W.  R.  Co.;  and  »  See  ante,  pp.  319,  320. 

G.  W.  R.  Co.  r.  Bennett ;  cited  ante,  •  See  ante,  p.  337. 
p.  329.    See  also  Poantney  v,  Clayton, 
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9.  The  right  may  not  be  excluded  by  a  provision  relieving 
the  mine  owner  from  liability,  if  such  provision  be  constituted, 
not  by  a  grant,  but  by  a  covenant  not  mnning  with  the  land.^ 

10.  Where  the  right  has  not  been  expressly  excluded,  or 
where  the  intention  to  exclude  it  is  doubtful,  the  principle 
formerly  ^  mentioned — that  the  owner  of  land  in  its  natural 
state  is  entitled,  primd  facie,  to  support,  lateral  as  well  as  ver- 
tical; and  that  in  whichever  way  the  severance  is  effected, 
whether  by  a  grant  of  the  land,  excepting  the  mines,  or  by  a 
grant  of  the  land  (whether  in  fee  simple,  or  for  a  teiTn  of  years,) 
excepting  the  surface ; — is  applicable  in  favour  of  the  conten- 
tion, that  the  right  has  been  granted  or  reserved  by  implication.* 

11.  Where,  under  like  circumstances,  land  is  in  its  non-natural 
state,  the  principle  formerly  mentioned* — that  where  land  is 
purchased,  or  excepted  from  a  purchase,  for  a  particular  object, 
and  such  object  is  known  to  both  parties  at  the  time  of  the 
purchase,  there  is,  primd  facie,  an  implied  grant  or  reservation 
of  a  reasonable  degree  of  support  for  the  due  execution  of  that 
object — ^is  applicable  in  favour  of  the  like  contention. 


PABT  D.— STATUTORY  PROVISIONS  AS  TO  SUPPORT. 

(a)  Generally. 

Many  statutory  provisions  as  to  support  under  Indosure  GenenOly. 
Acts;^   under  Eailway  Acts;*  and  under  Canal  Acts;^  have 
been  already  noticed. 

(0)  Purcfiases — «8.  16,  Jkc.,  Lands  Clauaes  Act — e.  77  Sail 

a.  Actr-89. 12, 18  Wat.  CI.  Act. 

A  railway  company  or  a  waterworks  company,  having  the  PnrchaseB— > 
iisual  power  to  purchase  lands,  have  power  under  ss.  16,  et  seq.  q^  '  ^^      * 

1  See  antef  pp.  335,  336.  *  See  ante,  p.  311. 

«  Ante,  p.  297.  »  Ante,  pp.  321,  332,  334,  336,  337. 

>  See  A^en  ».  Seddon,  lOiCb.  396  *  Ante^  pp.  323^326,  329—331. 

(jt),  309  («).  '  Ante,  pp.  326,  327,  328, 
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of  the  Lda  Ci.  Act,  1845,  and  s.  77  of  the  Rail.  CI.  Cons.  Act, 
1845y  or  ss.  12  and  18  of  the  Wat  CI.  Act,  to  purchase  mines 
and  minerals ;  and  may  do  so  separately  from  the  rest  of  the 
land  from  the  surface  down  to  the  centre ;  by  compulsion ;  and 
notwithstanding  that  they  may  have  already  purchased  the 
surface  as  a  separate  tenement.^  And  the  power,  which  they 
also  possess,  of  preventing  the  working  of  a  mine  upon  the  terms 
of  compensating  the  owner,  does  not  restrict  their  power  of  pur- 
chase.^ It  may,  no  doubt,  be  more  convenient  for  them,  as  the 
Legislature  enables  them,^  to  postpone  making  compensation  in 
respect  of  the  mines  until  the  necessity  arises.*  But  it  mjiy  on 
the  other  hand  be  both  more  convenient  and  more  economical 
for  them  to  purchase  the  mines  at  once.*  Indeed  it  may  be 
necessary  for  them  to  take  the  latter  course,  if  they  desire  to  be 
protected  against  injury  from  subsidence.  For  they  may  have 
no  means  of  obtaining  adequate  support  for  their  works  without 
removing  the  minerals,  and  substituting  artificial  props.*  Their 
power  of  purchase  is,  however,  only  exercisable  in  respect  of 
mines  and  minerals  lying  under  lands  within  the  prescribed 
territorial  limits  4  and  is  only  exercisable  within  the  prescribed 
time.''' 

(y)  Compensation  for  not  working — 88,  6,  78,  79 

Rail.  CL  Act— 88.  C,  22,  23  Wat  CI.  Act^ 

8.  308  Pub.  Health  Act,  1875. 

Generally.  The  questions,  which  have  arisen  respecting  support  under 

ss.  78  &  79  of  the  Rail.  CI.  Cons.  Act,  1845,  and  under  ss. 
22  &  23  of  the  Wat.  CL  Act,  have  been  already  partly 
considered.® 

Compensation       The  power  of  preventing  the  working  of  a  mine  upon  the 

for  not 

working.               i  Errington  r.  Met.  R.  Co.,  19  Ch.  D.  M.  R.    See  ante,  p.  143. 

669  ;  antey  pp.  141, 142.    They  are  not  '  Errington  r.  Met  B,  Co.,  ».  *.,  659, 

in  the  position  of  purchasers,  who  buy  669,  670,  671,  675,  676. 

under  the  Lds.  CI.  Act,  but  cannot  '  Ante,  p.  338. 

avail  themselves  of  the  Rail.  CI.  Act  ^  Errington  v.  Met.  R.  Co.,  u.  «.,  670, 

or  the  Wat.  CI.  Act.    The  latter  pur-  671. 

chasers  have  no  power  to  elect  to  buy  •  Ante,  p.  143. 

the  surface  only.    If  they  buy  at  all,  •  Errington  v.  Met.  R.  Co.,  u.  #.,  675. 

they  must  buy  the  whole  of  the  land,  '  Ih.  670,  676. 

including  the  mines.    See  Pountney  *  Ante,  pp.  329,  330,  331. 

V.  Clayton,  31  W.  R.  664,  jfer  Brett, 
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terms  of  compensating  the  owner  is  in  some  respects  wider  and 
in  others  narrower  than  the  power  of  purchasing  a  mine.  The 
former  power  is  not  confined  to  mines  lying  under  lands  within 
the  prescribed  territorial  limits  ;  nor  is  it  only  exercisable  within 
the  prescribed  time.  It  applies  to  mines  under  lands  outside 
the  limits ;  and  it  is  exercisable  at  all  times.^  On  the  other  hand 
the  company  do  not  by  paying  the  compensation  acquire  the 
property  in  the  mines  and  minerals  in  respect  of  which  they  pay 
it.  Those  mines  and  minerals  continue  the  property  of  the 
landowner ;  and,  although  he  cannot  remove  them,  neither  can 
the  company.^ 

The  "  owner,  lessee,  or  occupier,"  entitled  to  give  the  notice  Person  entitled 
mentioned  in  s.  78  of  the  Rail.  CI.  Cons.  Act,  1845,  and  in  s.  22  toiy  notice. 
of  the  Wat.  CI.  Act,^  means  the  person,  who  has  the  right  to 
presently  work  the  mine  in  question.  And  the  compensation  to 
be  made  under  those  sections,  as  the  price  of  stopping  an  in- 
tended working,  means  the  compensation  to  which  such  person 
is  individually  entitled  according  to  his  interest.  If  he  may 
remove  the  whole  produce  of  the  mine,  and  the  extent  of  his 
tenure  will  enable  him  to  do  so,  the  compensation  may  mean 
the  entire  value  of  the  minerals.  If  his  right  is  not  so  great ;  if 
he  cannot  take  away  the  whole,  or  his  tenure  will  not  enable  him 
to  do  so ;  or  if  he  cannot  appropriate  to  his  own  benefit  the 
whole  of  the  produce ;  the  compensation  means  that  part  of  the 
entire  value  which  is  proportionate  to  his  interest.  And  the 
mere  fact,  that,  in  cases  of  the  latter  kind,  it  may  often  be  a 
matter  of  extreme  difficulty  to  assess  the  compensation,  seems 
immaterial.^  A  licensee,  if  entitled  to  appropriate  the  minerals 
which  he  gets,*  is  an  occupier  within  the  statutory  words.® 

On  the  other  hand,  the  reversioner  on  a  lease  cannot  obtain  Conseqnent 
compensation  under  those  sections,  although  he  may  show  a 
right  of  his  own  to  be  compensated  beyond  that  of  the  lessee. 
But  he  is  not,  therefore,  without  a  remedy.    In  such  a  case  ss.  6 

>  Eniogton  v.  Met.  R.  Co.,  19  Ch.  D.  be  met  in  assessing  the  compensation, 

5 70,  576.  see  the  instance  pat  by  Hellish,  L.  J.  (G. 

«  Ih.  676.  W.  R.  Ck).  r.  Smith,  2  Ch.  D.  262)  of  a 

3  See  ante,  pp.  6  n.,  9.  woman  entitled  during  widowhood. 

4  See  Smith  r.  G.  W.  B.  Co.,  3  App.  *  See  ante,  p.  249. 
Cas.  178,  179,  180,  186,  188, 191.    As  'See  Mid.  B.  Co.  r.  Haonchwood, 
to  tbe  difficulty  which  may  sometimes  kc,  Co.,  20  Ch.  D.  562,  661. 
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and  78  of  the  Rail.  CL  Cons.  Act,  1845,  or  ss.  6  and  22  of  the 
Wat.  CI.  Act,  must  be  read  together ;  and  the  reversioner  may 
avail  himself  of  s.  6  of  the  Act  in  question ;  the  word ''  lands  "  in 
that  section  including  mines.^  Thus  in  Smith  v.  0.  W.  R,  Co.^ 
There  the  company  purchased  land  under  the  Bail  CI.  Cons. 
Act,  1845,  but  did  not  purchase  the  subjacent  coal.  The  com- 
pany constructed  a  part  of  their  railway  on  the  land  so  purchased. 
The  landowner  subsequently  granted  a.  lease  of  the  coal.  The 
lease  was  at  an  acreage  rent ;  and  the  lessee  covenanted  to  work 
out  all  the  coal  during  his  term.  The  lessee  gave  the  company 
notice  of  his  intention  to  work  within  the  forty  yards'  limit.' 
The  company  thereupon  compensated  the  lessee,  and  the  coal 
was  left  unworked.  The  lessee  afterwards  surrendered  the  lease 
to  the  landowner ;  and  the  latter  sold  the  mine  to  the  defendant. 
Shortly  before  the  expiration  of  the  term  for  which  the  lease  had 
been  granted,  the  defendant  gave  the  company  notice  of  his 
intention  to  work ;  and  he  claimed  compensation  without  regard 
to  the  payment  previously  made  to  the  lessee.  The  company 
filed  their  bill,  offering  compensation,  having  regard  to  their 
previous  payment;  and  asking  for  an  injunction  to  restrain. the 
defendant  from  working.  It  was  contended  on  the  part  of  the 
defendant,  that  the  company  had  compensated  the  lessee  and 
him  alone ;  and  accordingly,  until  the  defendant  was  compen- 


1  Cf.  ante,  p.  20.  Sect.  6  of  the  Rail. 
CI.  Cons.  Act,  1846,  is  as  follows  :— "  In 
exercising  the  power  given  to  the 
Company  by  the  special  Act  to  con- 
struct the  railway  and  to  take  lands 
for  that  purpose  the  Company  shaU 
be  subject  to  the  provisions  and  re- 
strictions contained  in  this  Act  and  in 
the  said  Lands  Clauses  Consolidation 
Act ;  and  the  Company  shall  make  to 
the  owners  and  occupiers  of  and  all  other 
parties  interested  in  any  lands  taken 
or  used  for  the  purposes  of  the  railway, 
or  injuriously  affected  by  the  construc- 
tion thereof,  full  compensation  for  the 
value  of  the  lands  so  taken  or  used, 
and  for  all  damage  sustained  by  su?h 
owners  oocupiera  and  other  parties  by 
reason  of  the  exercise  as  regards  such 
lands  of  the  powers  by  this  or  the 


special  Act  or  any  Act  incorporated 
therewith  vested  in  the  Company  ; 
and  except  where  otherwise  provided 
by  this  or  the  special  Act  the  amount 
of  such  compensation  shall  be  ascer* 
tained  and  determined  in  the  manner 
provided  by  the  said  Lands  Clauses 
Consolidation  Act  for  determining 
questions  of  compensation  with  n^^d 
to  lands  purchased  or  taken  under  the 
prorisions  thereof ;  and  all  the  pro- 
visions of  the  said  last-mentioned  Act 
shall  be  applicable  to  determining  tbe 
amount  of  any  such  compensation  and 
to  enforcing  the  payment  or  other 
satisfaction  thereof."  S.  6  of  the  Wat. 
CI.  Act  is  to  the  same  effect. 

>  3  App.  Cas.  165. 

>  See  s.  78,  cited  ante  p.  6  n. 
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sated  as  the  then  absolute  owner^  he  was  entitled  to  work.  It 
was  contended,  on  the  other  side,  that  the  Legislature  could 
never  have  intended,  that  the  company  should  be  obliged  to 
pay  more  than  once  for  the  same  coal ;  that,  if  the  defendant 
was  thereby  prejudiced  in  respect  of  royalties  to  which  he  might 
have  been  entitled  under  the  lease,  the  Legislature  had  provided 
a  special  method  of  compensating  him  under  s.  6 ;  and  that 
that  compensation  they  had  ofifered  to  give  him  by  their  bill. 
The  latter  contention  was  upheld  by  the  Court,  and  an  injunc- 
tion was  granted.^ 

However,  even  in  the  case  of  a  company  subject  to  the  Rail  These  princi-. 
CI.  Cons.  Act,  1845,  or  the  Wat  CI.  Act,  if  a  notice  has  been  aivajs  ap- 
given  and  compensation  received  in  respect  of  one  kind  of  P^*^*'*®' 
mineral,  such  as  coal,  the  owner  is  not  precluded  from  subse- 
quently giving  a  notice  and  receiving  compensation  in  respect 
of  another  kind  of  mineral,  such  as  ironstone  intermixed  with 
the  coal.^    And  in  the  case  of  a  company  not  so  subject,  both  a 
reversioner  and  his  lessee  may  be  entitled  to  receive  compensa- 
tion in  respect  of  the  same  minerals.^ 

A  mine  owner  is  obliged  to  give  thirty  days'  notice  to  a  rail-  Length  of 
way  or  waterworks  company  of  his  intention  to  work  out  the  counter  notice. 
minerals  in  question.^  However,  the  company  are  not  bound  to 
any  fixed  period  after  that  notice  within  which  they  must  give 
a  counter-notice.^  If  at  any  time  thereafter  they  fear  danger 
to^  the  line,  they  can  stop  the  working,  or  (if  it  has  been  already 
commenced)  the  prosecution  of  the  working,  by  a  notice  of  their 
willingness  to  pay  compensation  for  the  minerals  which  are  un- 
wrought,  and  which  they  desire  to  be  left  standing.     No  doubt 


1  See  the  form  of  the  decree  pp.  183, 
192,  193.  It  afltoied  O.  W.  R.  Co.  v. 
Smith,  2  Ch.  D.  235. 

«  See  Smith  v,  G.  W.  B.  Co.,  3  App. 
Gas.  182,  per  Lord  Cairns. 

3  See  Barnsley  Canal  Co.  r.  Twibell, 
7  Bear.  19.  Where  the  owner  of  a 
sorfaoe  is  not  the  owner  of  the  mines 
at  the  date  of  a  compolsorj  purchase 
bj  a  company ;  and  the  mine  owner 
could  not  have  withdrawn  sopport  as 
■gainst  the  vendor  to  the  company  ; 
it  may  be,  that  the  vendor  to  the  com- 


pany  is  entitled  to  share  in  the  com- 
pensation which  may  be  awarded  to 
the  mine  owner.  See  ante  pp.  330, 
331. 

<  See  R.  C.  Cons.  Act,  1845,  s.  78, 
citei  oTtfe,  p.  6,  n.  ;  Wat.  CL  Act,  s. 
22.  The  notice  should  in  all  cases  be 
safficient  in  point  of  form  :  see  Dizon 
V.  Cal.,  &c.,  Companies,  6  App.  Cas. 
823,  834. 

*  See  R.  C.  Cons.  Act,  s.  79,  cited 
ante,  p.  6  n. ;  Wat  CI.  Act,  s.  23. 
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Smith  V.  G.  W.  R.  Co,,  a  case  in  the  House  of  Lords,^  contains  a 
dictum  to  the  contrary.^  But  the  dictum  was  overruled  in  a 
subsequent  case  before  the  same  tribunal.' 

A  mine  owner,  who  has  given  the  statutory  notice,  does  not 
lose  his  right  to  compensation  by  merely  afterwards  proceeding 
to  work  the  minerals  in  question.  Such  a  working  can  only 
entitle  the  company  to  damages  or  an  injunction  in  independent 
proceedings ;  or  to  a  reduction  in  the  amount  of  the  compensa- 
tion.^ On  the  other  hand,  a  notice  once  given  cannot  be  with- 
drawn ;  unle&s  perhaps  with  the  consent  of  the  company.^ 

In  general,  as  has  been  already  seen/  where  a  company  pur- 
chase land  under  the  provisions  of  the  Bail.  CI.  Cons.  Act,  or 
under  Acts  of  a  similar  policy,  they  are  not  in  the  first  instance, 
in  purchasing  the  surface,  obliged  to  compensate  the  landowner 
for  miues  which  he  has  not  begun  to  work.  But  this  rule  does 
not  apply,  where  it  appears,  that  the  mines  in  question  are 
about  to  be  worked  without  delay.  As  soon  as  the  injury  com- 
plained of,  although  not  actually  sustained,  has  become  capable 
of  estimation,  the  time  for  receiving  compensation  has  arrived.^ 
A  mine  owner  will  not>  however^  it  seems,  be  allowed  to  force  a 
company  into  arbitration^  wber^  it  appears  that  no  injury  can 
possibly  arise  from  his  workings.^  And  in  all  cases  a  notice  of 
an  intention  on  his  part  to  work  should  be  bondjidey 

The  compensation  to  which,  under  the  Pub.  Health  Act,  1875, 
a  mine  owner  is  entitled,  who  is  obliged  to  leave  his  minerals 
unworked,^^  is  payable  .as  soon  as  the  local  authority  in  question 
have  constructed  their  works,  and  in  respect  as  well  of  pro- 
spective as  of  actual  injury.^^ 


1  3  App.  Cas.  165. 

'  See  p.  182,  per  Lord  Cairns. 

>  Dixon  f?.  Caledonian,  &c.,  Com- 
panies, 6  App.  Caa.  820 ;  a  decision 
upon  the  Rail.  CI.  Cons.  (Scotland) 
Act,  1845.  See  Mid.  B.  Co.  r.  Haunch- 
wood,  &c.,  Co.,  20  Ch.  D.  661. 

^  See  Swindell  r.  Birmingham  Canal 
Co.,  9  C.  B.  N.  8. 241,  279. 

»  See  ib. 


•  Ante,  p.  338. 

7  See  Cromford  Canal  Co.  r.  Catta, 
6  R.  C.  442.  Ct  Whitchouse  r.  Wol- 
yerhampion  B.  Co.,  L.  B.  5  Ezch.  6. 

"  See  Cromford  Canal  Co.  v,  Cntts, 
«.  s. 

*  See  Mid.  B.  Co.  v.  Haonchwood, 
&c.,  Co.,  20  Ch.  D.  558. 

»«  See  ante,  p.  312. 

"  Be  Dudley,  8  Q.  B.  D.  86,  94,  96. 
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(i)  Damage  for  Severance — 8.  81  Bail.  CL  Act — 

8.  25  Wat  CL  Act 

A  company  purchasing  land  under  the  Rail.  CL  Cons.  Act,  1845,  Damage  for 
are  bound, "  from  time  to  time,"  to  compensate  a  mine  owner 
for  all  expenses  and  losses  he  may  sustain  by  severance.^  And 
the  Waterworks  CI.  Act  contains  provisions  of  a  very  similar 
kind.*  Whiteluyuse  v.  Wolverhampton  R.  Co}  shows  the  prin- 
ciple upon  which  such  compensation  will  be  estimated.  It  was 
there  held,  that  the  mine  owner  was,  notwithstanding  the  words 
"  from  time  to  time,"  entitled  to  have  included  in  his  compensa- 
tion items  for  losses  or  expenses  not  then  actually  sustained,  but 
which  would  necessarily  be  sustained  or  incurred  in  working  the 
mines,  and  which  were  capable  of  being  immediately  estimated 
wuth  reasonable  certainty.  A  contrary  construction  of  the  Act 
would  lay  on  a  mine  owner  the  obligation  of  actually  spending 
the  money  he  sought  to  recover  before  he  could  establish  his 
claim ;  and  perhaps  of  making  claims  de  die  in  diem,^ 


(c)  S.  85  Ld8.  CI  Act'-ss,  78,  81  Rail  CL  Act— 

88.  22, 25  Wat  CL  Act 

The  bond  required  to  be  given  under  s.  85  of  the  Lands  CI.  Bond  under 

An.  CI     A  t*i 

Cons.  Act,  1845,  by  a  company  desirous  of  entering  upon  lands 
before  agreement  come  to,  award  made,  or  verdict  given,  does 
not  include  within  its  condition  compensation  for  minerals  under 
ss.  78  and  81  of  the  Rail.  CL  Act,  1845,^  or  under  ss.  22  and  25 
of  the  Waterworks  CL  Act  ;•  but  only  the  purchase  money  for 
the  lands  taken,  and  compensation  for  the  execution  of  the 
works.'^ 

^  See  8.  81,  cited  antCj  p.  7  n.  by  seyerance :  Sandback  Trustees  v, 

*  See  8.  25.  North  Staf.  R.  Co.,  3  Q.  B.  D.  1.    See 

*  L.  R.  5  Exch.  6.    Cf.  Cromford  farther,  as  to  s.  81  Rail.  CI.  Act,  and 
Canal  Co.  v,  Cutts,  ante,  p.  346.  s.  25  Wat  CL  Act,  if^ra  (t). 

^  The  Court  has  no  jarisdiction  over  *  See    these  sects,  cited  ante,  pp. 

a  master^s  taxation,  under  s.  1  of  32  &  6  n.,  7  n. 

33   Vict.  c.   18,   of  the  costs  of  an  *  Ante,  p.  9. 

enquiry  to  assess  compensation  in  re-  '  Ex  parte  Neath  and  Brecon  R.  Co., 

spect  of  purchase  money  and  damage  2  Ch.  D.  201. 
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(0  Mode  of  working — Right  to  inspect 

Working  must  A  mine  owner  leil  at  liberty  to  work  his  mines  must,  under 
usuaT^'  the  express  terms  of  the  79th  sect,  of  the  Rail.  CI.  Cons,  Act, 
work  them  in  a  manner  proper  and  necessary  for  the  beneficiid 
working,  and  according  to  the  usual  mode  of  working  in  the 
district  in  question.  And,  if  any  damage  is  caused  by  his  not 
doing  so,  he  is  liable  to  make  it  good.^  But  the  mere  facts,  that 
the  usual  mode  of  working  surface  minerals  is  by  open  workings 
and  that  open  workings  would  involve  a  trespass  upon  the  pro- 
perty of  the  company  in  question,  do  not  entitle  the  company 
to  say  that  surface  minerals  shall  not  be  worked  by  underground 
excavations.  The  company  would  otherwise  be  enabled  to  pre- 
vent surface  minerals  from  being  worked  at  alL' 
Right  to  A  company  purchasing  land  under  the  Bail.  CI.  Cons.  Act, 

1845,  may  enter  and  inspect  the  mines,  and  make  use  of  the 
mining  machinery,  for  the  pui'pose  of  ascertaining,  whether,  in 
their  working,  sufficient  support  is  left  for  the  railway.  And,  in 
a  proper  case,  they  may  compel  the  mine  owner  to  take  all  neces- 
sary precautions  for  the  protection  of  the  railway.^  And  the 
Wat.  CI.  Act  ^  contains  provisions  of  a  somewhat  similar  kind.' 


PART  R— SUPPORT  FROM  WATER. 


N.  R  R.  C. 


Express  grant.  The  right  of  support  from  water  may  be  acquired  by  express 
grant* 

Elliot  r.  I^  Elliot  V.  N.  E.  jR.  Go,^  there  was,  at  the  time  of  the 

purchase  of  land  by  a  company  for  the  purpose  of  erecting  a 
railway,  underneath  the  land  purchased,  and  also  underneath 
some  adjoining  land  of  the  vendor,  an  old  mine  which  had  been 
drowned  for  more  than  forty  yeanj.    The  drowning  was  due  to 

»  See  ante,  p.  6  n. ;  G.  W.  R.  Co.  «.  *  See  8  &  9  Vict.  c.  20,  as.  83, 84,  P5, 

Bennett,  L.   B.  2  H.  L.  38,  39,  42. ;  cited  aiUe,  p.  7  n. 

Pountney  v,  Clayton,  31  W.  R.  666,  *  10  &  11  Vict.  c.  17. 

666.  '  See  s.  26. 

>  See  Mid.  R.  Co.  «.  Haanchwood,  >  There  is  no  primdfaeie  right :  see 

&c.,  Co.,  20  Ch.  D.  652,  660,  661,  jv^r  ante,  p.  291. 

Kay,  J.  7  10  H.  L.  C.  333  :  see  ante,  p.  324. 
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the  accidental  overflowing  of  a  neigh bouring  river.  The  water 
stood  eighty  fathoms  deep  in  a  perpendicular  shaft  in  the  mine  ; 
and  from  this  shaft  ran  horizontally  several  passages,  which 
were  filled  with  water.  On  the  surface  of  the  purchased  land 
the  company  constructed  a  portion  of  their  works.  Vertical 
support  to  the  land  so  burdened  was  in  part  given  by  the  hydro- 
static pressure  of  the  water  in  the  shaft,  and  was  also  in  part 
given  by  the  water  in  the  horizontal  passages.  The  mine  owner 
gave  the  company  notice  of  his  intention  to  work  the  mine,  and 
for  that  purpose  to  pump  out  the  water  in  the  shaft  and 
passages ;  and  the  company  filed  a  bill  to  restrain  ]iim.  The 
Court  held,  that  the  company  had  no  right  to  prevent  the  mine 
owner  from  withdrawing  the  water.^  The  circumstance  of  the 
water  being  in  the  shaft  and  passages  was  purely  accidental, 
and  one  which  the  company  might  have  known  there  was  every 
probability  of  the  mine  owner  altering. 

In  PoppleweU  v.  Hodkinson?  a  conveyance  of  land  in  Popplewell  r. 
Manchester  contained  a  covenant  by  the  grantee  to  build  in 
order  to  secure  a  chief  rent.  The  land  was  wet  and  spongy. 
The  plaintiff  (who  claimed  under  the  grantee)  built  cottages  on 
the  land  ;  but  he  did  not,  before  doing  so,  drain  the  land,  so  as  to 
make  it  more  suitable  to  bear  the  weight  of  the  cottages. 
Subsequently  the  ownership  of  the  adjoining  land  (the 
title  to  which  was  derived  from  the  same  grantor)  became 
vested  in  persons  who  employed  the  defendant  to  build  a  church 
thereon.  With  a  view  to  effectually  draining  such  adjoining 
land,  and  thereby  securing  a  good  foundation  for  the  church, 
the  defendant  exdavated  deeply.  The  plaintiff's  land  was  in 
consequence  drained  :  it  subsided ;  and  the  cottages  were  in- 
jured. The  Court  considered,  that,  the  adjoining  land  being 
close  to  an  important  and  populous  city,  the  plaintiff's  pre- 
decessor should  have  had  strong  grounds  for  supposing  that  it 
would  be  built  upon  ;  and  would,  if  necessary  for  that  purpose, 
be  effectually  drained.  It  moreover  considered,  that  the  plain- 
tiff was  guilty  of  neglect  in  not  draining  his  own  land  in  the 

*  Varying  the  older  of  V.  C.  Wood  at  liberty  to  drain  the  water  from  the 

(1  J.  &  H.  145),  as  affirmed  by  Lord  shaft,  but  not  from  the  passages. 

CampbeU  (2  De  G.  F.  &  J.  423) ;  ac-  *  L.  K.  4  Ex.  248. 
cording  to  which  the  mine  owner  was 
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first  iostance.  It  was,  therefore,  held,  that  the  plaintiff  was 
without  a  remedy.  It  was  at  the  same  time  intimated,  that 
where  an  owner  of  land  has  obtained  a  grant  for  a  particular 
object,  and  there  are  no  exceptional  circumstances  in  the  case, 
he  may  properly  insist,  as  against  his  grantor,  that  the  with- 
drawal of  subterranean  water  will  deprive  him  of  a  reasonable 
degree  of  support  for  the  due  execution  of  that  object;  and 
may  make  his  grantor  liable  accordingly. 
The  result  of  the  law  may  be  expressed  as  follows : — 

1.  The  owner  of  land  may  obtain  a  right  to  support  from 
water  by  express  grant. 

2.  And  where  he  has  obtained  a  grant  of  the  land  for  a 
particular  object  known  to  his  grantor,  his  grantor  cannot, 
in  general,  remove  the  water  in  the  land,  if  support  from  the 
water  is  necessary  for  the  due  execution  of  such  object 

3.  But,  in  the  latter  case,  if  there  are  exceptional  circum- 
stances ;  as  if  the  presence  of  the  water  is  due  to  accident,^  or 
if  the  plaintiff  could  not  have  inferred  that  the  adjacent  land 
would  have  been  left  undrained,^  or  if  the  plaintiff  has  himself 
neglected  ordinary  precautions ;'  he  may  be  without  a  remedy. 


PART   F.— EEMEDIES. 
a.  Surface  Owner. 

(a)  Existence  of  Remed^^, 

Penon  liable.  It  need  hardly  be  .said,  that  where  the  right  of  support  is 
infringed,  no  remedy  can  be  had  against  a  person  who  was 
powerless  to  prevent  the  infringement.  If,  for  instance,  a  mine 
owner  demises  the  mine,  and  the  lessee  wrongfully  withdraws 
support  from  the  surface,  it  is  against  the  lessee,  and  not  against 
the  lessor,  that  a  remedy  Is  available.  In  like  manner,  if  a 
mine  owner  grants  a  license  to  work,  and  the  license  is  irre- 
vocable*, the  licensee  is  alone  responsible  for  any  damage  for  the 


»  See  Elliot  V.  N.  E.  R.  Co.,  10  H.  L. 
C.  333  ;  antej  p.  348. 

s  See  Popplewell  tr.  HodkinEon,  L. 
B.  4  Ex.  248,  252. 


»  Ih.  p.  250,  per  Martin,  Bramwell, 
and  Channcll,  BE. 
*  See  antfy  pp.  251,  252, 
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wrongful  withdrawal  of  support.^  But  if  the  license  is  revocable, 
and  the  licensor  knows  that  damage  may  ensue  from  the  con- 
templated acts  of  the  licensee,  the  licensor  may  be  made 
responsible.  For  he  might  have  revoked  the  license,  and  so 
prevented  the  damage.^  If,  however,  a  mine  owner  demises  the 
mine ;  and  subsequently  sells  the  land,  excepting  the  mine,  and 
reserving  working  liberties,  and  covenanting  to  make  compen- 
sation for  all  damage  to  the  surface  through  the  exercise  of  the 
reserved  liberties ;  and  the  lessee,  in  the  exercise  of  his  own 
rights,  works,  and  withdraws  the  support ;  the  remedy  is  against 
the  lessor.^ 

Sometimes  particular  remedies  are  specified  by  anticipation,  Previously 
either  by  the  parties  themselves  or  by  the  Legislature,  for  the  ^^ies. 
damage  which  may  be  sustained  by  the  withdrawal  of  support ; 
in  such  a  way  that  those  remedies  only  are  available.  And, 
when  this  is  so,  care  should  be  taken,  that  the  specified  reme- 
dies are  pursued.*  But,  in  other  cases,  although  particular 
remedies  may  be  specified,  the  ordinary  remedies  may  be  also 
available,  and  the  remedies  may  in  fact  be  cumulative.^ 

Subject  to  the  necessity  in  proper  cases  of  pursuing  certain  OrdiDary 
specified  remedies,  an  ordinary  action  for  damages  will  lie  for  damages. 
infringing  the  right  of  support.^    And  if  a  reversioner  and  a 
lessee  have  both  been  injured  in  respect  of  the  same  property, 
each  may  recover  in  proportion  to  his  injury.''    It  has  been 


1  Soe  Atkinson  v.  King,  2  L.  B.  (Ir.) 
320. 

^Ib.isee  p.  S37.  See  also  Siddons 
V.  Short,  2  C.  P.  D.  572.  Cf.  White  v. 
Jameson,  18  Eq.  303. 

'  See  Berkeley  v.  Shafto,  15  C.  B. 
N.  S.  79,  97,  99.  Cf .  Harris  v.  James, 
45  L.  J.  Q.  B.  545. 

*  Buccleuch  v,  Wakefield,  L.  R  4  H. 
L.  377. 

»  Earns  v,  Byding,  5  M.  &  W.  60  ; 
Smart  V.  Morton,  5  6  &  B.  30 ;  Bobcrts 
V.  Haines,  6  £.  &  B.  643 ;  Haines  v, 
Roberta,  7  ib.  625 ;  Dagdale  v.  Bobert- 
eon,  3  R.  &  J.  695  ;  Bichards  v,  Jen- 
kins, 17  W.  B.  30. 

*  As  to  land  in  its  natural  state,  see 
Harris  r.  Byding,  u,  $, ;  Homphries  v. 
Brogden,  12  Q.  B.  739  ;  Smart  v,  Mor- 


ton, u,  g.  \  Bonomi  v.  Backhouse,  E. 
B.  &  £.  622 ;  Backhouse  v.  Bonomi, 
9  H.  L.  C.  503  ;  Proud  v.  Bates,  34  L. 
J.  Ch.  406,  412.  As  to  land  in  its 
non-natural  state,  see  Hilton  v,  Gran- 
ville, 5  Q.  B.  701 ;  Boberts  v,  Haines, 
u,  8.  ;  Haines  v.  Boberts  n,  s. ; 
Bogers  v,  Taylor,  2  H.  &  N.  828; 
Brown  v.  Bobins,  4  ib,  186;  Allaway 
V,  Wagstaff,  ib,  681 ;  Hunt  v.  Peake, 
Joh.  705  ;  Bichards  r.  Jenkins,  if.  g. ; 
Aspdcn  r.  Seddon,  1  Ex.  D.  496; 
Chapman  r.  Day.  47  L.  T.  705 ;  Bell 
r.  Love,  10  Q.  B.  D.  547  ;  Normanton 
Qas  Co.  V,  Pope,  48  L.  T.  666,  affirmed 
52  L.  J.  Q.  B.  629. 

7  Stroyan    r.  Enowles,    Hamcr  r, 
Enowles,  6  H.  &  N.  464. 
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already  seen,  that  only  one  action  will  He  for  all  the  injurious 
consequences  of  the  removal  of  support  from  land  in  its  natural 
state.^  But,  as  has  been  already  seen,  the  owner. can  recover 
in  such  action  for  all  damage,  past,  pre^nt,  and  prospective.^ 
It  has  also  been  seen,  that  where  land  has  been  artificially 
burdened  ;  and  there  is  no  right  to  support  for  the  artificial 
weight ;  and  support  is  withdrawn  ;  but  it  is  shown,  that,  even 
if  the  land  had  been  in  its  natural  state,  it  would  have  been 
injured ;  the  owner's  remedy  will  not  be  confined  to  such  damages 
as  he  would  have  been  entitled  to  recover  if  the  land  had  re- 
mained in  its  natural  state.  He  will,  as  has  been  already 
seen,  be  also  entitled  to  recover  for  the  injury  to  the  artificial 
weight.3 

An  injunction  may  also,  in  general,  be  obtained  to  restrain 
the  future   infraction  of  the  right.^    And,  although  in   some 
cases  it  will  not  be  obtained  unconditionally,  it  may  be  ob- 
tained upon  the  terms  of  paying  compensation  to  the  mineral 
owner.^    And  it  will  not  in  general  be  refused  on  the  mere 
ground,  that  the  injury  is  of  such  a  nature  as  to  be  capable  of 
being  satisfied  by  damages.®    However,  where  the  party  seeking 
it  has,  with  knowledge  of  the  probable  consequences,  abstained 
from  interference  until  the  workings  in  question  have  proceeded 
for  a  considerable  distance,  and  considerable  expense  has  been 
incurred,  he  will  not,  having  regard  to  the  serious  injury  which 
may  be  caused  by  stopping  mining  operations,^  be  allowed  an 
injunction ;  but  will  be  left  to  his  remedy  in  damagea®     And  an 
injunction  will  not  usually  be  directed  ab  ante;    unless  the 
defendant  claims  the  right  to  work  in  an  improper  manner  ;* 


I  AntCj  p.  289. 

»  lb. 

»  Ante,  p.  301. 

*  As  to  laod  in  its  natural  state,  see 
Proud  V,  Bates,  34  L.  J.  Ch.  406.  As 
to  an  underlying  stratum,  sec  Mundy 
r.  Rutland,  23  Ch.  D.  81.  As  to  land 
in  its  non-natural  state,  see  Dug- 
dale  r.  Robertson,  3  E.  &  J.  696  ; 
Hunt  r.  Peake,  Joh.  705  ;  Elliot  v. 
N.  B.  R.  Co.,  10  H.  L.  C.  333  ;  N.  E. 
R.  Co.  V,  Crossland,  2  J.  &  H.  565 ; 
2  De  G.  F.  &  J.  550  ;  O.  W.  R.  Co.  r. 
Smith,  2  Ch.  D.  235 ;  nom.  Smith  v. 


G.  W.  R.  Co.,  3  App.  Cas.  165  ;  Siddons 
r.  Short,  2  C.  P.  D.  672. 

•  M.  R.  Co.,  n  Checkley,  4  Eq.  19 : 
see  antCt  p.  328. 

•  Siddons  r.  Short,  u,  #.,  577. 

7  Hilton  r.  Granyille,  1  Cr.  &  Ph. 
297.  See  also  ante,  p.  62  d.  >  and  other 
cases  there  cited. 

»  See  Hilton  r.  GranTille,  1  Cr.  * 
Ph.  283,  296,  297,  298. 

•  Siddons  v.  Short,  2  C.  P.  D.  572. 
Cf.  Buchanan  «,  Andrew,  L.  R.  2  Sc 
k  D.  288. 
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and  it  appears  reasoDably  probable,  that  damage  will  ensue  in 
coDsequence.^  When  the  infraction  of  the  right  is  restrained, 
it  will,  consistently  with  the  principle  that  degrees  cannot  be 
measured  out  to  which  the  right  may  extend,^  be  restrained  in 
the  most  general  words,  and  without  specifying  any  limits 
within  which  the  mineral  workings  may  be  carried  on.*  In  a 
proper  case  a  mandatory  injunction  may  be  obtained* 

A  litigant  may,  in  a  proper  case,  obtain,  upon  interlocutory  Inspection, 
application,  liberty  to  inspect  his  neighbour's  mine  and  work- 
ings, and  the  working  plans  connected  therewith,  for  the  purpose 
of  ascertaining,  whether  his  right  of  support  has  been  infringed.* 


O)  Loss  of  Remedies. 

If  six  years  have  elapsed  since  the  right  of  support,  whether  Stat,  of 
for  land  in  its  natural  state,  or  for  land  in  its  non-natural  state, 
has  been  infringed,  the  remedy  will  be  baiTed.^    But  it  must 
be  remembered  that,  although  something  may  have  been  done. 


1  Birmingham  r.  Alien,  6  Cb.  D. 
287,  288.  The  Court  will  sometimes, 
where  there  is  a  conflict  of  evideDce, 
or  otherwise  in  cases  of  doubt,  take  an 
independent  report  from  a  refferce, 
and  act  upon  it :  see  Mundy  r.  Rutland, 
23  Ch.  D.  97,  98. 

*  Ante,  p.  290. 

'  As  to  land  in  its  natural  state, 
see  Bell  v.  Joell,  Set.  203.  As  to  an 
underlying  stratum,  see  Mundy  v. 
Rutland,  «.  <.,  94,  98.  As  to  land  in 
its  non-natural  state,  see  Cal.  R.  Co.  r. 
Hprot,  2  Macq.  454  ;  Hunt  r.  Peake, 
Job.  713  ;  Elliot  r.  North  East.  R.  C, 
10  H.  L.  C.  333  ;  N.  E.  R.  Co.  r.  Cross- 
land,  2  J.  &  H.  580 ;  4  De  G.  F.  k  J. 
5(;u. 

*  See  the  form  of  the  order  in  Bell 
r.  JoeU,  Set.  203. 

»  See  WaU  r.  Dunn,  Set  202  ; 
Bajnton  r.  Leonard,  ib.  203.  For  the 
forms  of  a  declaration  as  to  a  plaintiffs 
right  of  support,  and  an  injunction 
staring  the  working  of  minerals  neces- 
sary to  such  support,  and  that  ttfe 
defendant  should  permit  the  plaintiff 


to  have  access  to  the  mines  for  the 
purpose  of  making  supports,  see  Dug- 
dale  r.  Robertson,  3  K.  &  J.  701.  For 
the  form  of  a  declaration  as  to  a 
plaintiff's  right  to  compensation  in 
respect  of  damage  by  mining  under 
his  houses  or  by  subsidence  of  the  soil, 
with  an  injunction  and  an  enquiry  as 
to  damages,  see  Hunt  r.  Peake,  Job* 
713.  For  the  form  of  an  injunction, 
restraining  in  general  words  the  in- 
fraction  of  the  right  of  support,  see 
Bell  V.  Joell,  Set.  203;  Baynton  r. 
Leonard,  ih. ;  Wall  v.  Dunn,  i  J.  202  (a 
case  of  support  for  a  church) ;  Hunt 
r.  Peake,  Joh.  713  ;  Elliot  r.  N.  E.  R. 
Co.,  10  H.  L.  C.  333 ;  N.  E.  R.  Co.  r. 
Crossland,  2  J.  &  H.  580  ;  4  De  G.  F. 
k  J.  660 ;  Mundy  t?.  Rutland,  23  Ch. 
D.  81,  94,  98  (a  case  of  support  for  the 
barrier  of  an  underlying  stratum).  And 
for  the  form  of  an  order  giving  liberty 
to  inspect,  see  Wall  r.  Dunn,  «.  s. ; 
Baynton  r.  Leonard,  «.  «. 

*  Bonomi  r.  Backhouse,  E.  B.  k  £. 
622 ;  Backhouse  r.  Bonomi.  9.  H.  L.  C. 
503. 
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which  afterwards  produces  damage,  the  right  is  not  infringed 
until  damage  actually  takes  place.^ 
Acquiescence.  The  remedy  will  not  easily  be  barred  by  acquiescence.  For 
instance,  the  lord  of  a  manor,  who  by  the  permission  of  his  copy- 
holder works  under  the  copyhold,  and  in  the  course  of  his  work- 
ings injures  the  copyhold  buildings,  will  not  escape  liability  by 
alleging  that  the  copyholder  must  have  known  the  probable 
results  of  the  working.* 

Whether  the  maxim,  actio  personalis  moi^ur  cum  persona^ 
applies  upon  the  death  of  the  wrongdoer,  is  a  question,  which 
has  been  discussed,  but  not  decided.' 


Death  of 
wrongdoer. 


Mine  owner. 


6.  Mine  Otvner. 

A  mine  owner  may  also,  in  some  cases,  although  not  allowed 
to  work,  so  as  to  withdraw  support  from  the  surface,  have  a 
remedy  against  the  surface  owner  for  being  obliged  to  leave  his 
minerals  unworked.  Thus,  a  mine  owner,  disabled  from  work- 
ing, may  be  entitled  to  recei^re  compensation  under  s.  68  of  the 
Lands  CI.  Cons.  Act,  1845.^  So,  a  mine  owner,  disabled  from 
working,  may  be  entitled  to  receive  compensation  under  s.  6  of 
the  Qas  CI.  Act,  1847.^  And  a  mine  owner,  disabled  from  working 
or  from  working  except  at  a  disadvantage,  may  be  entitled  to 
compensation,  and  to  damages  for  severance  and  other  damage, 
under  ss.  78  and  81^  of  the  Bail.  CI.  Act,  1845,  or  ss.  22  and 
25^  of  the  Wat.  CI.  Act.  The  measure  of  compensation,  and 
the  measure  of  damages  for  severance,  have  been  already 
adverted  to.^  If  a  particular  remedy  is  specified  by  anticipation, 
it  may  be,  that  that  remedy  only  is  available.* 


1  21. :  ante,  p.  2S8. 

'  See  Bankart  v,  Houghton,  27  Bear. 
433. 

'  See  Chapman  r.  Day,  31  W.  R. 
767. 

<  Sec  G.  W.  R,  Co.  v.  Smith,  2  Ch. 
D.  235  ;  Smith  r.  G.  W.  R.  Co.,  3  App. 
Cas.  166  ;  ante,  pp.  343,  344. 

*  10  &  11  Vict.  c.  15  :  see  Kormanton 
Gas  Co.  V.  Pope,  25  L.  J.  Q.  B.  629 
(ante,  p.  312). 

•  Ante,  pp.  6,  7,  n. 


7  Ante,  p.  9. 

*  Ante,  pp.  343,  347.  See  also,  in 
connexion  with  s.  85  of  Lds.  CI.  Act, 
ante,  p.  347. 

•  See  Fenton  r,  Trent,  &c.,  Co.,  9  M. 
&  W.  203  ;  where  it  was  held,  that 
the  remedy  was  a  feigned  issae.  See 
also  Normanton  Gas  Co.  v.  Pope,  v.  «. 
(ante,  p.  312),  a  case  under  the  Oaa 
CI.  Act,  1847  (10  &  11  Vict.  c.  15,  ss. 
6,  40) ;  where  it  was  held,  that  the 
remedy  was  arbitration. 


CHAPTER  XVI. 


NEIGHBOURS— ROADWAYS  AND  AIRWAY& 

■ 

Sect.    1.— NATURE    OF    BIGHT    OF    WAY-~GENERALLY. 

A  RIGHT  of  way  in  alieno  aolo^  is  an  incorporeal  right  by  way 
of  easement.'  And  it  is  none  the  less  an  easement,  because  it 
may  be  a  necessary  incident  to  the  enjoyment  of  his  property  by 
the  dominant  owner.^ 

The  dominant  owner  cannot  prevent  the  servient  owner  from 
using  the  way.  If  he  could,  his  right  of  way  would  not  be  an 
easement,  but  a  right  of  property  in  the  land  occupied  by  the 
way.*  Nor  can  he  prevent  the  servient  owner  from  making 
alterations  in  the  way,  provided  that  it  is  not  thereby  rendered 
an  obstruction  to  the  dominant  owner.^ 

The  Crown  has  apparently  a  right  of  way  for  the  carriage 
through  the  lands  of  a  subject  of  the  produce  of  mines  of  gold 
and  silver;*  and  also  of  saltpetre ;7  and  probably  of  treasure 


Right  of  way 
is  an  ease- 
ment. 


Servient 
owner  may 
use  or  alter 
the  way. 


Right  mast 
generally 
originate  in 
grant  or  pre* 
Bcription. 


'  As  to  rights  of  way  in  proprio  solo, 
see  antCy  pp.  67,  68, 69,  87,  88,  89. 

>  Hewlins  v.  Shippam,  5  B.  &  C. 
229  ;  Thicknesse  v.  Lancaster  Canal 
Co..  4  M.  &  W.  492,  495 ;  Ramsay  r. 
Blair,  1  App.  Cas.  706,  per  Lord  Sel- 
bome. 

*  See  Ramsay  v.  Blair,  u.  s.,  per 
Lord  Selbome.  It  is  respectfully  sub- 
mitted, that  the  propositions  laid  down 
by  Lord  Chelmsford  at  p.  703  are  not 
consistent  with  principle.  Cf.  Bourne 
r.  Taylor,  10  East,  205. 

*  See  R.  V.  JoUiffe,  2  T.  R.  95.  In  R. 
t.  BeU  (7  T.  R.  598)  it  was  decided,  that 
the  grantee  of  a  wayleaye  for  carry- 
ing coal  was  rateable  to  the  poor  as 
occopier  ;  but  only  because  he  had  en- 
closed the  way,  and  excluded  all  persons 


from  using  it. 

*  Bradburn  v.  Morris,  Morris  v.  Brad- 
bum,  3  Ch.  D.  821,  823.  A  right  of 
way  cannot,  properly  speaking,  be  the 
subject  of  an  exception,  or  a  reserva- 
tion. For  it  is  neither  part  of  the 
thing  granted  ;  nor  does  it,  like  a  rent,' 
issue  out  of  the  thing  granted.  Where 
a  grantor  purports  to  except  or  reserve 
a  right  of  way,  it  really  takes  effect  as 
an  easement  newly  created  by  way  of 
express  regrant  by  the  grantee.  See 
Wickham  v.  Hawker,  7  M.  &  W.  68 
Durham,  &c.,  Co.  v.  Walker,  2  Q.  B.  940 
Proud  f.  Bates,  34  L.  J.  Ch.  406 
Hamilton  v,  Graham,  L.  R.  2  6c.  & 
D.  168. 

•  Hceante,  pp.  281,282. 
7  See(i«f<?,  p.  282,  n.2. 
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trove.^  Subject  to  this,  a  right  of  way  in  alieno  aolo,  being  an 
incorporeal  right  by  way  of  easement,'  must  have  its  origin  in 
grant,  express  or  implied ;  or  in  prescription.  A  right  of  way 
founded  upon  grant  must,  to  be  legally  effectual,  be  created  by 
deed  *  A  right  of  way  by  prescription  may  be  acquired  at 
common  law  either  by  an  enjoyment  from  time  immemorial ; 
or,  upon  the  fiction  of  a  modem  lost  grant,  by  an  enjoyment  for 
twenty  years.  Or,  it  may  be  acquired  under  the  2nd  section*  of 
the  Prescription  Act.*  However,  unless  the  enjoyment  is  as  of 
right,  a  right  of  way  cannot  be  acquired  under  the  Prescription 
Act.« 


Unlimited 
grant. 


Sect.  2.— BOADWAYS—EXPBESS  GRANT. 

a.  Kind  oj  Way. 
(a)  Unlimited  Orant, 

Where  there  is  a  general  and  unqualified  grant  of  the  way 
intended  to  be  made  or  used,  the  grantee  may  make  or  use 
any  kind  of  way  he  pleases.^ 


»  See  ante,  p.  282,  n.  «. 
.  2  See  preceding  page. 

>  See  Hewlins  v.  Shippam,  5  B.  & 
C.  229.  Rights  of  way  are  sometimes 
claimed  as  being  legally  appurtenant 
to  the  subject  matter  of  a  grant ;  and 
at  other  times  as  being  contained  in 
the  general  words  of  an  instrument. 
For  the  law  in  such  cases,  see  L.  C. 
Conv.  170,  175.  See  also  Con  v.  Act, 
1881,  8.  6.  Mining  rights  of  way  are, 
as  may  be  supposed,  usually  of  too 
much  importance  to  be  allowed  to  de- 
pend on  either  of  such  grounds.  For 
claims  to  rights  of  way  for  mining 
purposes  based  on  expectation  followed 
by  expenditure,  see  Glavering's  Case, 
5  Ves.  690 ;  PoweU  v,  Thomas,  6  Ha. 
300 ;  Meynell  v.  Surtees,  3  Sm.  &  Q. 
101.  Ct  Bankart  v.  Tennant,  10  Eq. 
141 ;  Willmott  v.  Barber,  15  Ch.  D. 


104.  Sec  also  Bell  r.  Midland  R.  Co., 
3  De  G.  ac  J.  686  ;  Mold  v.  Wheatcrof  t, 
27  Beav.  510, 616. 

<  Cited  ante,  p.  314,  n. ». 

'  See  Monmouth  Canal  Co.  r.  Har- 
ford, 1  Cr.  M.  &  R.  614 ;  Cowling  v. 
Higginson,  4  M.  &  W.  245  ;  Rogers  v. 
Taylor,  1  H.  &  N.  706 ;  Bradbum  r, 
Morris,  Morris  t.  Bradburn,  3  Ch.  B. 
812.  In  Rogers  v.  Taylor  two  pleas 
under  the  Act  of  prescriptive  rights 
for  20  years  and  40  years  to  cut  through 
the  surface  of  a  waste  in  a  manor  in 
order  to  reach  and  work  quarries,  and 
remove  the  stones,  were  held  good. 

'  Monmouth  Canal  Co.  «.  Harford, 
u.  $. ;  Cowling  v,  Higginson,  u.  «. 

7  See  Beaufort  v.  Bates,  3  De  G.  F.  & 
J.  393 ;  Cannon  v.  Villars,  8  Ch.  D. 
420. 
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03)  Grant  clearly  Limited. 

Where  the  way  intended  to  be  made  or  used  is  clearly  de-  Grantee  of 
fined  by  the  instrument  of  grant,  and  there  is  nothing  in  the  in-  cannot  have 
strument  to  indicate  a  contrary  intention,  the  grantee  of  the  right  J^t'giunted. " 
cannot  make  or  use  any  other  kind  of  way  than  that  which  has 
been  granted.    He  cannot,  for  instance,  where  a  right  of  passage 
simpliciter  is  granted,  make  or  use  a  tramway  or  railroad  ;^  or, 
where  a  right  of  waggon-way  is  granted,  make  or  use  a  tram- 
way or  railroad  ;*  or,  where  a  right  of  railroad  aimpliciter  is 
granted,  make  or  use  a  railroad  to  be  traversed  by  locomotive 
engines.'    And  he  cannot  justify  the  making  or  using  a  dif- 
ferent kind  of  way  from  that  which  has  been  granted  on  the 
ground,  that  no  more  land  has  been  thereby  taken,  or  that  the 
landowner  has  not  been  thereby  in  any  respect  injured    He  has 
no  right  to  take  the  land  at  all,  except  for  the  particular  kind 
of  way  indicated.^ 


(y)  Orant  riot  clearly  Limited. 

Where  the  way  intended  to  be  made  or  used  is  not  clearly  Difficoities 
defined  by  the  instrument  of  grant,  the  grantee  is  not  entitled  ^ot^e^y 
to  make  or  use  any  kind  of  way  he  pleases ;  without  regard  ^^™*j!^ 
to  the  circumstances  of  the  case,  or  the  necessities  of  his  posi- 
tion.*   The  grantee  may,  however,  in  such  a  case,  claim  the 
right  to  make  or  use  some  particular  kind  of  way ;  and  this 
claim  may  be  contested  by  the  servient  owner. 

Under  such  circumstances  the  nature  of  the  locus  in  quo,  Pbyncal  mr- 
or  of  the  terminus  a  quo,  or  of  the  terminus  ad  quern,  may,  "* 
taken  m  connexion  with  the  language  of  the  grant,  serve  to 
determine  the  propriety  of  the  claim.     If,  for  instance,  the  locus 

1  Beaufort  v.  Bates,  3  Be  O.  F.  k  J.  4,  a. 
392 ;  Neath  Canal  Co.  v.  Ynisarwed         ^  Fairow  r.  Vansittart,  u.  «.,  609, 

Colliery  Co.,  10  Ch.  450.  610. 

*  See  Farrow  v.  Vansittart,  1  R.  C,         '  See  Farrow  v.  Vansittart,  u.  #., 

609 ;  Bidder  v.  North  Staff.  R.  Co.,  4  C09.    There  the  grant  was  of  "  free 

Q.  B.  D.  429.  ingress,  egress,  and  regress,  wajleav 

>  Ih,     Cf.  the  law,  where  the  right  and  passage,  to  and  from"  mines, 
is  claimed  by  prescription,  i^fra.  Sect. 
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grant. 

Sen  house  r, 
Ckri»tiau. 


Dand  r. 
KingBcote. 


in  (/MO  IS  a  metalled  road,  with  pavement  on  both  sides,  the  pre- 
sumption will,  if  not  inconsistent  with  the  language  of  the  grant, 
be,  that  it  was  intended  to  be  used  in  accordance  with  the 
manner  of  its  construction  ;  namely,  not  merely  as  a  foot-road, 
but  as  a  road  for  horsemen  and  carts.^  But,  if  it  is  only  paved 
with  flagstones,  and  is  not  sufficiently  wide  to  enable  a  waggon 
or  cart  to  pass,  the  presumption  may  be,  that  it  was  not  intended 
to  be  used  for  waggons  or  carts.*  If,  again,  one  end  of  the  way 
in  question  runs  into  and  forms  part  of  a  public  highway,  over 
which  parties  do  not  presumably  contemplate  making  railways  or 
tramways,  it  will  not  be  presumed  that  it  was  intended  to  be  used 
as  a  railway  or  tramway.^ 

The  language  of  the  grant  has  frequently  been  the  subject  of 
discussion.  Thus, in  Senhouse  v.  Christian* a  grant  was  made  of 
a  *'  free  and  convenient  way,  as  well  an  horseway  as  a  footway,  as 
also  for  carts,  waggons,  wains,  and  other  carriages  whatsoever, 
in,  through,  over,  and  along"  a  slip  of  land,  for  the  purpose 
of  carrying  coals  from  a  colliery  to  the  common  highway. 
The  grantee  oould  not  commodiously  carry  the  coals  unless  by 
laying  down  a  framed  waggon-way ;  and  this  he  was,  accord- 
ingly, held  entitled  to  do.  So  in  Dand  v.  Kingscot^.^  There 
was  there  a  grant  of  lands,  "  excepting  and  reserved  out  of  the 
grant  all  mines  of  coals  within  the  fields  and  territories  of 
Amble  aforesaid,  together  with  sufficient  wayleave  and  stayleave 
to  and  from  the  said  mines,  with  liberty  of  sinking  and  digging 
pit  and  pits.''  The  Court  held  the  words  "  sufficient  wayleave  " 
to  mean  such  a  description  of  wayleave  as  would  be  reasonably 
sufficient  to  enable  the  coal  owner  to  get  from  time  to  time  all 
seams  of  coal  to  a  reasonable  profit.® 


*  See  Cannon  v.  Villars,  8  Ch.  D. 
420,  per  Jessel,  M.  R. 

2  7&.,p.421. 

>  Bidder  v.  North  Staff.  R.  Co.,  4 
Q.  B.  D.  430.  Cf.  Beaufort  r.  Bates,  3 
De  G.  F.  &  J.  393,  394.  If  the  road  is 
the  only  means  of  access  to  the  grantor's 
mansion  house,  the  grantee  may  not  be 
entitled  to  lay  down  iron  plates  :  see 
the  Scotch  case  of  Galbraith  t*.  Egling- 
ton  Co.,  7  Sess.  Cas.  (3rd  ser.)  167. 

M  T.  R.  660. 


»  6M.  &W.  174. 

'  See  also  Cannon  «.  VIUiitb,  «e.  #., 
415  :  and  of.  Bidder  v.  North  Staff. 
R.  Co.,  u.  *.,  429,  430.  In  Pit  v. 
Claverinth,  1  Bam.  31S,  a  grant  of  a 
"  convenient  wayleave  for  the  carriage 
of  coal  through  a  waste,"  was  held  not 
to  entitle  the  grantee  to  a  right  of 
waggon- way:  but  this  case  must  be 
taken  to  be  oveiruled  by  Dand  r. 
Kingscote. 
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In  Bishjop  v.  North}  an  Act  of  82  Geo.  3,  for  making  a  Bishop  v, 
canal,  empowered  the  owners  of  any  mines  of  coal  within  cer- 
tain parishes  to  make  any  railways  or  roads  to  convey  their 
coals  to  the  canal  over  the  lands  of  any  person  ;  making  satisfac- 
tion for  the  damage  thereby  occasioned.     It  was  held,  that  the 
Act  empowered  such  owners  to  make  railways  to  be  traversed 
by  locomotive  engines.     In  Biahop  v.  North  there  was  a  com- 
pensation clause  for  the  damage  which  might  be  occasioned  by 
the  making  of  the  way ;  and  it  seems  clear,  that  the  decision 
would  not  have  been  the  same,  if  this  clause  had  been  absent. 
It  would  have  been  a  serious  thing  to  hold,  that,  under  such  a 
grant  as  was  there  used,  the  servient  owner  was  without  a  remedy 
of  any  kind ;  although  his  land  was  cut  and  levelled  ;  and  he  was 
precluded  from  thereafter  using  it,  except  in  one  particular  way, 
and  with  carriages  of  one  particular  construction.^    There  was 
not,  moreover,  in  Bishop  v.  North,  any  suggestion,  that  the 
running  of  locomotives  would  create  a  public  or  private  nuisance, 
or  be  a  source  of  danger  to  the  neighbourhood.     In  all  such 
cases  the  probability  or  improbability  of  a  nuisance  being 
created,  or  of  accidents  occurring,  is  a  material  element  in 
arriving  at  a  decision.^     However,  in  Bishop  v.  North,  the  in- 
strument in  question  was  an  Act  of  32  Qeo.  3.    The  mere  cir- 
cumstance, therefore,  that  locomotive  engines  were  not  in  use 
at  the  date  of  the  instrument,  and  could  not,  accordingly,  be 
presumed  to  have  been  within  the  contemplation  of  the  legis- 
lature, was  considered  immaterial.^ 

Bidder  v.  North  Staffordshire  Rail.  Co}  was    differently  Bidder  r. 

North  Staf. 

decided.    There,  however,  the  grant  was  not,  as  in  Senhouse  v^  e,  c. 
Christian,  Band  v.  Kivgscote,  and  Bishop  v.  North,  a  grant 


»  11  M.  &  w.  418. 

«  However,  in  Dand  r.  Kingscote,  6 
M.  ft  W.  174,  there  was  no  compensa- 
tion clauae  for  injuries  done  6j  making 
ways  ;  and  the  Conrt  nevertheless  inti- 
mated, that  a  qaestion  (which  was 
raised,  bat  not  decided),  as  to  the 
coalowner's  right  to  make  a  railway, 
with  cattings  and  embankments,  and 
fenced  in  so  as  to  ezclade  the  surface 
owner,  was  at  all  events  arguable. 
G  t  Bidder  r.  North  Staft  R.  Co.,  4 


Q.  B.  D.  412,  430. 

»  See  Bishop  r.  North,  11  M.  &  W. 
426,  427 ;  Bidder  v.  North  Staff.  B. 
Ck).,  «.  ».,  412,  430. 

^  See  also  Senhouse  v.  Christian,  1 
T.  R.  667 ;  Dand  v.  Kingscote,  «.  s. ; 
McDonnell  v.  Kenneth,  1  Ir.  C.  L.  Rep. 
113  :  and  cf.  Bazendale  «.  McMorray, 
2  Ch.  794;  Newcomen  v.  Conlson,  5 
Ch.  D.  133. 

»  4  Q.  B.  D.  412. 


rt 
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One  liberty 
restricted  by 
another. 


of  a  way  in  any  place  convenient  for  the  working ;  for  the 
purposes  of  the  working ;  and  for  the  exclusive  use  of  tho 
grantee.  It  was,  on  the  contrary,  a  grant  of  a  way  in  a 
particularly  defined  place.  It  was  not  a  grant  for  the  purposes 
of  the  working.  And  it  appeared  to  be  for  the  use  of  others 
as  well  as  of  the  grantee  ;  the  grantee  being  under  an  obliga- 
tion to  maintain  and  keep  in  repair  the  subject  matter  of 
the  gi*ant.^  And  where,  to  a  liberty  to  make  and  use  roads 
and  ways,  there  is  added  a  liberty  to  do  all  such  other 
acts  as  may  be  deemed  necessary  or  expedient  for  "con- 
veying the  iron  ore  to  the  furnaces  and  other  works  on  the 
lands/*  it  is  probable,  that,  having  regard  to  the  latter  liberty, 
railroads  and  tramways  are  not  included  in  the  former.^ 


Result  of  the 
cases. 


(8)  Result  of  the  Cases. 

The  result  of  the  preceding  cases  may  be  expressed  in  the 
following  propositions : — 

(1.)  Where  there  is  a  general  and  unqualified  grant  of  the 
way  intended  to  be  made  or  used,  the  grantee  may  make  or 
use  any  kind  of  way  he  pleases. 

(2.)  Where  the  kind  of  way  intended  to  be  made  or  used  is 
clearly  defined  by  the  instrument  of  grant,  the  grantee  cannot, 
primd  facie,  make  or  use  any  other  kind  of  way;  although 
such  other  kind  of  way  may  not  be  more  onerous  to  the 
servient  tenement. 

(3.)  Where  the  kind  of  way  intended  to  be  made  or  used 
is  not  clearly  defined,  the  nature  of  the  locus  in  quo,  or  of 
the  terminus  a  quo,  or  of  the  terminus  (wZ  quern,  may,  taken 
in  connexion  with  the  language  of  the  grant,  serve  to  deter- 
mine the  kind  of  way. 

(4.)  Where  the  words  "convenient  way  leave,"  "sufficient 
wayleave,"  "necessary  wayleave,"  and  the  like,  are  used  as 
incident  to  a  grant ;  or  where  a  grantee  is  empowered  to  make 
ways  "  to  convey  his  coals  ;*'  the  grantee  may  in  general  make 


»  See  pp.  429,  430.  Affinnetl  by  the 
House  of  Lords  :  nom.  Elliot  r.  North 
Staff.  R.  Ck).,  W.  N.  1881,  p.  52. 


«  See  Beaufort  v,  Ba'.es,  3  De  G.  F.& 
J.  381,393,394. 
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waggon-roads  or  tramroads,  or  even  (if  only  there  be  a  clause 
securing  compensation  to  the  servient  owner  for  any  damage 
he  may  sustain,  and  it  do  not  appear,  that  accidents  are  likely 
to  occur,)  railroads  to  be  traversed  by  locomotive  engines ; 
according  to  the  particular  exigencies  of  each  particulai*  case. 

(5.)  However,  to  enable  him  to  do  so,  the  grant  must  have 
been  for  the  purposes  of  the  working,  and  for  the  exclusive  use 
of  the  grantee. 

(6.)  If  the  grantee  is,  in  other  respects,  entitled  to  make  a 
particular  kind  of  way,  he  cannot  be  prevented  from  so  doing, 
merely  because  that  kind  of  way  was  not  in  use  at  the  date  of 
the  instrument  under  which  he  claims]  and  could  not,  therefore, 
be  presumed  to  have  been  within  the  contemplation  of  the 
parties,  or  (as  the  case  may  be)  of  the  legislature. 

b.  Application. 
(a)  UrUimited  Grant. 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Unlimited 
granted  generally,  and  without  qualification,  the  gi*antee  may  ^^'^ ' 
use  the  way  for  any  purpose  he  thinks  proper.^ 

(fi)  Grant  clearly  Limited. 

Where  the  purposes,  for  which  a  way  may  be  applied,  are  Grantee  of 
specified  in  the  instrument  of  grant,  and  there  is  nothing  in  (^nnot  tue 
the  instrument  to  indicate  a  contrary  intention,  the  grantee  ^*^  ^^^  ^^^^ 
of  the  right  cannot  use  the  way  for  any  other  pui-pose  than  the  *!>*»  **>«^ 
particular  purpose  for  which  the  grant  is  made.^   Where,  for  in- 
stance, the  way  is  granted  for  all  purposes  except  that  of  caiTying 
minerals;^  or  for  agricultural  pui-poses;*  or  for  other  definite 

>  Hughes  r.  Chester,  kc.  R.  Co.,  3  De  Darham,  &c.,  Co.  r.  Walker,  2  Q.  B. 
O.  F.  k,  J.  352  ;  reTeising  Chester,  &c.,  940 ;  Midgley  v,  Richardson,  14  M.  & 
R.  Co.  «.  Hughes,  1  Dr.  &  Sm.  524.  W.  595 ;  Bowes  v.  Rayens worth,   15 

>  See  Hamilton  v.  Graham,  L.  R.  C.  B.  512  ;  Hedley  v.  Fenwick,  3  H.  & 
2  Sc.  A:  D.  169 :  see  also  Jackson  r.  C.  349 ;  Proad  v.  Bates,  34  L.  J.  Ch. 
Stacey,  Holt's  N.  P.  C.  455 ;  Staffoid  406. 

r.  Coyney,  7  B.  &  C.  257  ;  Cowling  r.  '  Stafford  v,  Coyney,  v.  $, 

Higginson,  4  M.  &  W.  245.    See  also  ^  Jackson  v.  Stacey,  «. «. ;  Bradbum 

Dand  r.  Kingscote,  6  M.  &  W.  174  ;  v.  Morris,  Morris  v,  Bradbum,  3  Ch. 

Farrow  r.  Yansittart,  1   R.  C.  609 ;  D.  812. 
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pui-poses,  not  including  mining  or  quarrying  purposes ;  *  it 
cannot  be  used  for  mining  or  quarrying  purposes.  So,  where 
there  is  a  grant  of  a  right  of  way  for  the  carriage  of  minerals, 
the  way  cannot  be  used  for  general  purposes ;  *  or  for  the  con- 
veyance of  passengers.*  So,  where  a  right  of  way  is  granted  for 
the  conveyance  of  minerals  from  a  particular  mine,  the  way 
cannot  be  used  for  the  conveyance  of  minerals  from  any  other 
mine.'*  So  a  grant  of  a  right  of  way  for  carrying  minerals  to 
or  from  a  particular  place,  as  a  terminus,  will  not  justify  going 
over  that  place  to  or  from  another  place  beyond  it ;  ^  unless  such 
particular  place  be  a  highway.^  And  a  mine  owner  cannot 
justify  the  user  of  a  way  for  any  other  purpose  than  the  par- 
ticular purpose  for  which  the  grant  has  been  made,  on  the 
ground,  that  no  substantially  greater  burthen  has  been  thereby 
put  upon  the  servient  tenement.^ 


Difficulties 
where  grant 
not  clearly 
limited — 
generally. 


Dand  v. 
Kingscote. 


(y)  Grant  not  clearly  Limited. 

Where  the  pui-poses,  for  which  a  way  may  be  applied,  are 
not  clearly  defined  by  the  instrument  of  grant,  the  grantee 
is  not  entitled  to  apply  it  for  any  purpose  he  pleases ;  without 
regard  to  the  circumstances  of  the  case,  or  the  necessities  of  his 
position.^  The  grantee  may,  however,  in  such  a  case,  claim  the 
right  to  apply  it  for  some  particular  purpose ;  and  this  claim 
may  be  contested  by  the  servient  owner. 

In  Dand  v.  Kingscote,^  the  owner  of  two  adjoining  pieces  of 
land  conveyed  them  by  separate  deeds  to  different  persons. 
There  was  in  one  of  the  deeds  an  exception  and  reservation  in 
these  words : — '*  Excepting  and  reserved  out  of  the  grant  all 
mines  of  coals  within  the   fields  and  territories  of  Amble 


*  Cowling  V.  HigginsoDi  4  M.  &  W. 
245. 

«  Durham,  &c.,  Co.  v.  Walker,  2  Q.  B. 
240 ;  Meynell  v.  Surtecs,  3  Sm.  k  G. 
117, 118. 

>  Farrow  v.  Vansittart,  1  R.  C.  609  i 
Durham,  &c.,  Co.  r.  Walker,  w.  9, 

*  Dand  v.  Kingscote,  6  M.  &  W.  174  ; 
Durham,  &c.,  Co.  r.  Walker,  «.  $,  Bee 
also  Newmarch  v.  Brandling,  3  Swanst. 


99,  107, 108 ;  and  of.  Farrow  r.  Van- 
sittart, «.  t. 

•  See  Howell  v.  King,  1  Mod.  190 ; 
Colchester  r.  Boberts,  4  M.  &  W.  769. 
See  also  James  v.  Cochrane,  8  Excb. 
556  ;  postf  p.  365. 

'  Colchester  v.  Roberts,  u.  #. 
7  Farrow  v,  Vansittart,  ft.  #. 
»  2b. 

•  6  M.  &  W.  174. 
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aforesaid,  together  with  sufficient  wayleave  and  stayleave  to 
and  from  the  said  mines,  with  liberty  of  sinking  and  digging 
pit  and  pits."  The  other  deed  contained  precisely  similar  words, 
except  that  "  Hawxley  "  was  substituted  for  "  Amble."  It  was 
held,  that  the  coal  owner  was  not  entitled  to  carry  over  the 
land  comprised  in  the  first  deed  the  coal  got  under  the  land 
comprised  in  the  second  deed ;  and  that,  although  the  coal 
underneath  both  pieces  of  land  formed  part  of  the  same  mineral 
field. 

In  Durham,  <fcc.,  BxiiL  Co,  v.  Walker}  the  Dean  and  Chapter  Durham,  &c., 
of  Durham  demised  certain  lands  to  the  defendant.  They 
excepted  and  reserved  the  mines  and  quarries ;  with  full  power 
to  dig,  win,  work,  get,  and  carry  away,  the  same ;  and  with  free 
ingress,  egi*ess,  and  regress,  wayleave,  and  passage,  to  and  from 
the  same,  "  or  to  or  from  any  other  mines,  or  quarries,  lands, 
and  grounds."  Afterwards  the  Dean  and  Chapter  granted 
liberty  to  the  company  to  enter  the  demised  lands ;  and  to 
make  and  maintain  a  double  way  over  them ;  and  to  use  and 
grant  the  use  of  such  way  for  the  conveyance  of  passengers, 
coal,  and  goods.  It  was  contended,  that  the  Dean  and  Chapter 
had  power  under  the  reservation,  to  grant  wayleaves  either  (1) 
over  all  or  any  pai-t  of  the  lands  demised,  without  any  restric- 
tion as  to  the  uses  to  which  the  wayleaves  might  be  applied ; 
or  (2)  for  the  purpose  of  carrying  coals  and  minerals  from  any 
mines  whatsoever ;  or,  at  all  events  (3),  for  the  purpose  of  carry- 
ing their  own  minerals,  whether  raised  from  under  the  lands 
demised,  or  any  other  lands.  The  Court,  however,  considered, 
that  both  the  wayleave  to  or  from  the  excepted  mines,  and  the 
wayleave  to  or  from  other  mines,  lands,  and  grounds,  were  only 
mentioned  in  connexion  with  the  excepted  mines,  and  were  not 
mentioned  as  a  distinct  matter  of  exception  or  reservation.  It 
was,  accordingly,  held,  that  the  right  reserved  was  only  that  of 
making  and  using  ways,  and  granting  wayleaves  for  the  pui'pose 
of  getting  the  excepted  minerals. 

InMidgley  v.  Richardson,^  an  Inclosure  Act  for  inclosing  moors  Midgley  v. 
and  commons  in  a  manor  in  the  county  of  Durham  provided,    ^^        ^' 
that  the  Bishop  of  Durham  and  his  successors  might  work 

»  2  Q.  B.  940.  «  14  M.  &  W,  696,  607,  608. 
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and  enjoy  all  mines  and  quarries  lying  under  the  moors  and 
commons ;  together  T^ith  all  convenient  and  necessary  ways  and 
wayleaves,  and  liberty  of  winning  and  working  the  mines 
belonging  to  the  see  wheresoever  the-  same  should  be,  and  of 
leading  and  carrying  away  all  the  coals  gotten  thereout, "  or 
out  of  any  other  lands  or  grounds  whatsoever."  There  was  no 
power  under  the  Act  of  going  to  the  mines  of  strangers  for  the 
purpose  of  working  them;  nor  was  there  any  compensation 
provided  for  injury  from  the  carriage  of  minerals  from  such 
mines.  Upon  these  two  circumstances  it  was  held,  that  the 
Bishop  was  not  entitled  to  carry  over  the  inclosed  lands  coals 
got  out  of  other  mines,  which  he  worked  within  the  manor,  but 
which  did  not  belong  to  the  see.  The  words,  "  or  out  of  any 
other  lands  or  grounds  whatsoever,"  were  interpreted  as  meaning 
lands  or  grounds  other  than  mines ;  e,  g,,  quarries,  chalk  pits, 
marl  pits,  &c.,  which  did  not  strictly  come  under  the  description 
of  mines.^ 

A  decision  more  favourable  to  the  mine  owner  was  come  to  in 
the  somewhat  similar  case  of  Bidder  v.  North  Stafford,  Rail.  Co} 
There  the  lessees  of  mines  were  authorized  to  take  and  use  "  full 
and  sufficient  rail  and  other  ways,  paths,  and  passages  to  and 
for  the  said  lessees  and  their  agents,  servants,  and  workmen  or 
others,"  to  carry  away  "  all  or  any  of  the  coal,  cannel,  slack,  iron, 
and  ironstone,  the  produce  of  the  mines  thereby  demised,  or  any 
other  mines."  It  was  contended,  that,  unless  some  limitation 
were  put  upon  the  words  '*  or  any  other  mines,"  the  produce  of 
mines  which  neither  adjoined,  nor  were  worked  by  the  lessees, 
might  be  carried  over  the  ways  in  question ;  and  that  those 
words  should,  accordingly,  be  read,  as  if  after  them  were 
added  the  words  "  and  brought  to  the  surface  on  the  demised 


>  Followed  in  Hedley  r.  Fenwick, 
3  H.  &  C.  349.  See  also  Farrow  v, 
Vansittart,  1  R.  C.  602  (where  an 
exactly  similar  lease  to  that  in  Dur- 
ham, &c.|  Co.  r.  Walker  came  before 
the  Court  to  be  construed) ;  Wallis  v, 
Harrison,  reported  together  with  Dur- 
ham, &c.,  Co.  V,  Walker,  in  11  L.  J. 
Exch.  440.  Cf.  Brunton  v.  Hall,  1  O. 
k  D.  207.  Cf.  also  Bowser  v.  Maclean, 


2  De  G.  F.  &  J.  415 ;  Jegon  v.  Viyian, 
6  Gh.  742  ;  Eardley  v.  GranviUe,  3  Ch. 
D.  826.  As  to  the  meaning  of  **  mine,'* 
as  distinguished  from  *^  quarry,**  see 
antej  pp.  3  et  $eq.  See,  further,  as  to 
Midgley  v,  Richardson,  post,  p.  865. 

>  4  Q.  B.  D.  41 2,  430, 431.  Affirmed 
by  the  House  of  Lords:  nom.  KUiot 
V.  North  Staf.  R.  C,  W.  N.  18S1,  p. 
52. 
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land."  It  was  considered,  that  the  authority  was  limited  to 
mines  worked  by  the  lessees ;  but  that,  even  if  this  were  not 
so,  there  was  no  ground  for  putting  any  limitation  whatsoever  on 
the  generality  of  the  language  of  the  lease. 

A  decision  favourable  to  the  mine  owner  was  also  come  to  in  james  v. 
James  v.  Cochrane}  where  the  language  of  a  gi'ant,  referring  in  ^^°®'^'*"®* 
other  respects  to  a  particular  place  as  a  terminus,  was  held  to 
entitle  the  grantee  to  use  it  as  a   thoroughfare.     There  the 
lessees  of  a  mine  covenanted  to  leave  unworked  a  barrier  of  coal 
between  the  demised  mine  and  the  adjoining  mines ;  and  not 
to  open  any  communications  in  such  barrier,  except  where  the 
lease  gave  them  liberty  to  do  so.     The  liberty  was  to  make 
communications  through  the  barrier  for  the  purpose  of  convey- 
ing underground  coals  gotten  in  any  adjoining  colliery  from  such 
colliery  into  the  demised  mine  ;  and  to  convey  such  coals  ac- 
cordingly;  and  from  thence  to  "convey  and  carry  away"  all 
such  coals ;  "  and  also  to  draw  to  bank  at  any  of  the  pits  sunk  or 
to  be  sunk  "  in  the  demised  lands  the  coals  from  such  adjoining 
colliery.    No  pits  were  ever  sunk  by  the  lessees  in  the  demised 
lands.     It  was  held,  that  the  lessees  had  libeHy  to  carry  the 
coal  of  adjoining  mines  through  a  breach  in  the  barrier  into 
the  demised  mine ;  and  thence,  through  another  breach  in  the 
barrier^  into  adjoining  mines  on  the  other  side ;  and  to  raise  it  to 
the  surface  through  shafts  in  the  last-named  mines.^ 

And,  if,  independently  of  the  language  of  the  grant,  it  is  rea-  Midgley  v. 
sonable^firom  the  circumstances  of  the  case,  to  make  a  presumption  ^^<^'^*>°- 
in  favour  of  the  owner  of  the  mine  or  quarry,  a  construction  may 
be  adopted,  which  might  not  otherwise  be  adopted.  Thus,  in 
Midgley  v.  Riclmrdson}  an  Inclosure  Act  for  inclosing  moors 
and  commons  in  a  manor  in  the  county  of  Durham  contained  a 
saving  of  the  rights  of  the  Bishop  of  Durham  as  lord  of  the 
manor.  Tbe  other  material  provisions  of  the  Act  have  been 
already  stated.'*  It  was  probable,  that,  at  the  passing  of  the 
Act,  the  Bishop  was  in  the  habit  of  carrying  over  the  in- 
closed lands  coals  from  mines  wherever  situate ;  and  he  had 


»  8  Exclu  556.  '  14  M.  &  W.  595. 

3  See,  farther,  as  to  this  case,  ante,         ^  ArUet  pp.  363,  364. 
pp.  231,332. 
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ouly  received  a  very  small  compensation  for  the  allotment.  It 
was  held,  that  he  was  entitled  to  cany  over  the  inclosed  lands, 
not  merely  the  coals  got  within  those  lands,  but  also  those  got 
out  of  any  other  mines  belonging  to  the  see.  The  Court  ob- 
served that,  having  regard  to  his  probable  position  at  the 
passing  of  the  Act,  and  to  the  amount  of  compensation  which 
he  had  received,  it  was  reasonable  to  presume  as  far  as  possible 
in  the  Bishop's  favour.^ 
Bowes  r.  go  in  Bowes  V.   Ravensworth?      There  an  Inclosure  Act 

Ravensworth. 

enacted  that  nothing  therein  contained  should  be  construed  to 
prejudice  the  rights  of  the  lord  of  a  manor  as  such  lord ;  but 
that  the  lord  should  enjoy  all  mines,  minerals,  and  quarries 
belonging  to  the  manor,  in  as  full  and  ample  a  manner  as  if 
the  Act  had  not  been  made ;  with  liberty  to  make  ways  along 
the  waste  lands  intended  to  be  inclosed ;  and  to  do  every  other 
act  then  or  thereafter  in  use  for  working,  leading,  and  carrying 
away  the  said  mines,  minerals,  and  quarries ;  and  also  for  "  lead- 
ing, carrying,  and  conveying  the  coals  and  produce  of  any  other 
mines  and  minerals  from  or  under  any  other  lands  and  grounds 
whatsoever."  The  lord  constructed  a  railway,  and  used  it  for 
the  purpose  of  carrying  coke ;  which,  however,  was  not  made 
from  coal  worked  out  of  the  wastes  in  question.  The  Court 
considered,  that  the  intention  was  as  clear  as  possible,  that  the 
rights  previously  enjoyed  by  the  lord  of  the  manor  were  not  to 
be  interfered  with.  It  was,  accordingly,  held,  that  "  produce  of 
any  other  mines  and  minerals  "  did  not  mean  produce  of  mines 
and  minerals  other  than  coals,  but  produce  of  mines  and  mine- 
rals other  than  the  mines,  minerals,  and  quarries  before  men- 
tioned ;  and  that  the  mine  owner  was,  therefore,  justified  in  hLs 
user. 
Prond  V.Bates.  So  in  Proud  V.  Bates}  In  that  case  (the  facts  of  which  have 
been  already  sufficiently  stated^)  the  lessor  claimed  a  right  to 
carry  along  the  way  in  question,  aS  well  minerals  worked  within 
the  excepted  mines,  as  also  minerals  within  the  manor,  although 
not  under  the  demised  property.  It  was  held,^  that  the  lessor 
was  entitled  to  an  absolute  wayleave,  and  not  merely  to  a  right 

J  See,  f urtber,  as  to  this  case,  antrj         '  34  L.  J.  Ch.  406. 
pp.  363,  364.  *  Antej  p.  69. 

«  15  C.  B.  512.  »  Per  Wood,  V.-C. 
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of  way  for  the  purpose  of  working  the  excepted  minerals.  The 
Court  observed,  that  the  circumstance  of  the  lessor  having  been 
owner  of  the  entire  manor  favoured  the  presumption,  that  it 
was  not  intended,  that  the  wayleave  should  be  used  merely  for 
working  the  excepted  minerals.  The  Court  also  observed  that, 
if  the  wayleave  were  of  the  restricted  kind  contended  for,  the 
mine  owner  would  not  have  obtained  any  larger  powers  than  he 
would  have  obtained  by  implied  grant,  if  there  had  been  a  mere 
exception  of  the  mines,  without  more  ;  ^  and  that,  this  being  so, 
it  was  reasonable  to  infer,  that,  what  was  expressed  widely,  was 
not  intended  to  be  confined  to  a  restricted  right.  This  reason- 
ing was  evidently  approved  of  by  the  same  learned  judge  in  a 
more  recent  case.^  But  it  doed  not  seem  to  have  been  con- 
sidered in  the  preceding  cases.' 


(d)  Result  of  the  Cases. 

The  result  of  the  preceding  cases  may  be  expressed  in  the  Kesult  of  the 
following  propositions  : — 

(1)  Where  the  purposes,  for  which  the  way  may  be  applied, 
are  granted  without  qualification,  the  grantee  may  use  the  way 
for  any  purpose. 

(2)  Where  the  purpose  is  specified,  the  grantee  cannot,  jprimfi 
facie,  use  the  way  for  any  other  purpose ;  although  such  other 
purpose  may  not  be  more  onerous  to  the  servient  tenement. 

(3)  Where  the  words  "convenient  wayleave,"  "  sufficient  way- 
leave,'*  "  free  wayleave  and  passage  to  and  from,"  and  the  like, 
are  used  as  incident  to  a  grant  or  exception,  the  way  can  only, 
prvmd  facie,  be  used  for  getting  the  granted  or  excepted 
minerals. 

(4)  The  prirtid  faA)ie  disability  will  frequently  be  removed 
by  the  addition  of  such  words  as  *'  or  any  other  mines  or 
quarries;"  and  a  limitation  will  not,  at  the  present  day,  be 
easily  put  upon  the  generality  of  such  words.* 

»  Sec  ante,  pp.  273,  274.  Q.  B.  940 ;  Midgley  r.  Richardson,  14 

'  Hamilton  r.  Graham,  L.  K.  2  Sc.  &  M.  &  W.  595  ;  Bowes  v,  Rayens worth, 

D.  175.  15  C.  B.  612. 

»  See  Daud  r.  Kingscote,  6  M.  &  W.  <  See  Bidder  v.  North  Stat  B.  0., 

174 ;  Darham,  5cc.,  Co.  v.  Walker,  2  cited  antef  p.  364. 


868 


NElGttBOtmS — BROADWAYS —  [cfiAP.  XVI. 

(5)  Evidence  of  an  intention,  that  no  such  disability  should 
exist,  may  be  afforded  by  such  circumstances  as  that  the  owner 
of  the  mine  or  quarry  was  previously  to  the  instrument,  under 
which  he  claims  the  right  in  question,  entitled  to  exercise  that 
right,  and  that  his  previous  right  was  not  intended  to  be  inter- 
fered with. 

(6)  In  doubtful  cases  the  consideratipn,  that,  if  the  right 
claimed  by  the  owner  of  the  mine  or  quarry  were  not  conceded, 
he  would  not  have  obtained  any  larger  powers  than  he  would 
have  obtained  by  implied  grant,  may  turn  the  scale  in  his 
favour. 


Where  direc- 
tion limited. 


Where  direc- 
tion not 
limited. 


c.  I>irection — Dimensiona — Conatniction — Maintenance. 

(a)  Direction, 

Where  the  direction,  which  the  way  may  take,  is  indicated 
with  sufficient  clearness,  the  grantee  of  a  right  of  way  cannot, 
primd  facie,  make  or  use  a  way  in  any  other  direction.  Thus, 
the  grantee  of  a  free  and  convenient  way  "  in,  through,  over,  and 
along  "  a  slip  of  land,  was  held  not  to  be  entitled  to  make  a 
transverse  way  across  the  land.^  And  in  such  a  case,  the  mere 
fact,  that  the  way  indicated  is  rough  or  inconvenient,  will  not 
justify  the  grantee  in  making  or  using  a  way  in  another  dii-ec- 
tion.' 

Where  the  direction,  which  the  way  may  take,  is  not  indicated 
with  sufficient  cleamess,as  where  the  words  used  are  "free  ingress, 
egress,  and  regress,  way  leave,  and  passage  to  and  from  "  the  mines 
in  question,  the  grantee  is  not  entitled,  at  pleasure,  to  make  a  way 
in  any  direction,  without  regard  to  the  necessities  of  his  work- 
ings.' And  his  right  in  such  a  case  to  make  the  way  in  a  particular 
direction  will  usually  depend  on  whether  he  acts  with  reasonable 
skill  and  discretion.^  If,  however,  he  does  so  act,  he  will  not  be 
confined  to  the  shortest  practicable  course  to  the  terminus,  to 
which  his  minerals  are  to  be  carried  ;  if  a  more  circuitous  route 


^  Senhonse  v.  Christian,    1    T.  B.  *  Farrow  r.  Vansittart,  1  Ba.  Oa. 

560.  609. 

9  Wimbledon,  &c.,  Cons.  r.  Dixon,  *  Abson  r.  Fenton,  1  B.  &  C.  195. 
1  Ch.  D.  870. 
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would  be  more  beneficial.^  Nor  will  be  be  confined  to  tbe  shortest 
course  to  the  nearest  highway  in  the  direction  of  that  terminus, 
and  no  further ;  if,  by  traversing  the  highway,  he  could  work  at 
less  expense.'  If  the  dominant  owner  is,  in  other  respects, 
justified  in  selecting  a  particular  direction  for  his  way,  he  can- 
not be  prevented  from  so  doing,  merely  because  that  direction 
involves  a  trespass  upon  the  lands  of  third  parties.^  And  the 
grantee  of  a  "  convenient  way  leave  "  may  not,  as  far  as  direction 
is  concerned,  be  confined  to  such  a  way,  as  was  convenient  at 
the  time  the  grant  was  made ;  if,  at  a  subsequent  time,  a  way  in 
another  direction  is  more  convenient.^  And,  in  all  cases,  the 
grantee,  and  not  the  grantor,  of  a  "convenient  "  or  "  sufficient  " 
wayleave  is,  primd  facie,  the  judge  of  the  direction  which  will 
be  convenient  or  sufficient.^  However,  if  such  a  grantee  makes 
a  way  in  a  particular  direction,  and  immediately  or  very  shortly 
afterwards  abandons  it,  and  makes  a  way  in  another  direction, 
be  may  be  made  liable  for  the  injury  he  thereby  does  the  land. 
For,  by  his  abandonment  of  the  former  way,  he  has  shown  that 
that  way  was  unnecessary.^  And  the  dominant  owner  may  in 
all  cases  be  made  liable,  if  he  acts  rrvaldjide? 


(fi)  Dimenmms. 

In  Proud  v.  Bates,^  (the  facts  of  which  have  been  already  Dimensionf. 
sufficiently  stated*),  ihe  lessor  chipped  oflf  to  the  height  of  a  foot 
and  a  half  a  part  of  the  soil,  which  lay  above  the  excepted 
mines ;  and  he  claimed  the  right  to  use  the  way  in  its  altered 
state.     It  was  held,  that  he  was  entitled  to  do  so.^^ 

r 

1  See  Richards  r.  Richards,  Joh.  255  :  Dand  r.  Kingscote,  u.  t, ;  Richards  r. 

nee   also    Wimbledon,    &c.,    Cods,   t,  Richaixls,  Joh.  255,  282,  263. 

Dixon,  1  Ch.  D.  370.  •  Dand  r.  Kingscote,  v.  #. 

»  See  Dand  r.  Kingscote,  6  M.  &  '  Richards  r.  Richards,  v,  *.,  263. 

W.    174,   where   the    grantee   twice  ■  34  L.  J.  Ch.  406. 

traversed  a  highway  :  see  p.  179.  *  Ante,  p.  69. 

»  Dand  r.  Kingscote,  tr.  #.,  199,  ^  For  statutory  provisions  as  to  the. 

^  lb,  198.  height  and  width  of  mining  ways,  see 

>  Ahson  t.  Fenton,  1  B.  &  G.  195 ;  next  page. 
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(y)  Construction  and  Maintenance. 

ConBtrociioD.  Where  the  manner  in  which  a  way  may  be  constructed,  is  not 
defined,  it  must  be  constructed  in  such  a  manner  as  a  prudent 
par^n  would  have  adopted,  if  he  had  been  making  the  way 
over  his  own  land,  and  not  over  the  land  of  another.^  And 
if  the  dominant  owner  judiciously  designs  and  constructs  the 
way,  and  takes  no  unnecessary  ground,  and  does  no  unnecessary 
injury,  he  will  be  free  from  all  liability.'  But  if,  in  making  it, 
he  does  unnecessary  injury  to  the  land,  as  by  making  fences 
or  ditches,  which  are  not  absolutely  requisite,  he  will  be  liable.' 

iCaintoiuuice.  The  dominant  owner  is  bound  to  prevent  the  way  from  be- 
coming a  nuisance  to  the  public,  or  to  individuals.^ 

cL  PvMic  Oeneral  Statutes. 

B&a.  CL  Cons.     A  landowner,  whose  land  is  compulsorily  purchased  by  a 
^^  railway  company  under  the  authority  of  the  Rail  CI.  Cons.  Act, 

1845  ;  ^  who  possesses  mines  under  the  railway,  or  within  the  pre- 
scribed distance  therefrom,  which  he  is  prevented  from  working 
by  reason  of  apprehended  injury  thereto ;  and  who  possesses 
other  adjoining  mines  which  extend  so  as  to  lie  on  both  sides  of 
the  railway ;  is  entitled  by  the  Act  to  make  such  communica- 
tions through  the  intervening  land  between  such  other  mines 
as  may  be  requisite  to  enable  him  to  work  such  other  mines. 
But  no  such  communication  may  be  of  greater  dimensions  or 
sections  than  those  prescribed  in  the  special  Act,  or  (where  no 
dimensions  are  prescribed)  greater  than  eight  feet  wide,  and 
eight  feet  high.  Nor  may  the  same  be  cut  or  made  upon  any 
part  of  the  railway,  or  works,  or  so  as  to  injure  the  same,  or  to 
impede  the  passage  thereon.  If  any  damage  be  sustained  by 
the  owner  of  the  lands  lying  over  the  mines,  the  working 
whereof  shall  have  been  so  prevented,  by  reason  of  the  making 
of  any  such  communication,  the  company  are  bound  to  make 


^  Abeon  v,  Fenton,  1  B.  &  C.  195. 
Cf.  Bishop  V.  North,  11  M.  k  W.  426. 

<  Dand  r.  Kingacote,  6  M.  &  W.  199. 
Cf.  Bishop  V,  North,  u, «. 


*  Dand  v.  Kingscote, «.  i, 

*  See  Bishop  v.  North,  «.  t., 
Parke,  B. 

»  8  &  9  Vict.  c.  20. 
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him  full  compeDsation.^    The  Wat.  Cl^ct '  contaiDS  somewhat  Wat.  Cl.  Act. 
similar  provisions.' 

The  Land  Tax  Red.  Act,  42  Geo.  3,  c.  116,  contains  provi-  Other  rtatu- 

,,,,...  tory  grants. 

sions  reserving  mining  easements,  where  land  containing  mines 
is  sold  under  the  powers  of  the  Act^  The  Highways  Acts,  3 
Geo.  4,  c.  126,  and  5  &  6  Will.  4,  a  50,  give  rights  of  way  for 
the  carriage  of  materials  for  roads.^  Rights  of  way  for  mining 
purposes  may  also  be  exercised  under  the  Incl.  Act,  22  &  23 
Yict.  c.  43  ;^  by  the  Duke  of  Cornwall  and  his  lessees  under 
the  Act  7  &  8  Vict,  a  105  ;^  by  the  Crown  and  persons  claim- 
ing under  it  under  the  Cornwall  Subm.  Mines  Act,  1858  ;^  by 
the  Crown  in  respect  of  the  foreshore,  or  the  adjacent  lands, 
under  the  Crown  Lands  Act,  1866 ;'  and,  in  respect  of  lands 
in  Ireland,  under  the  Acts  23  &  24  Yict  c.  154,  33  &  34  Vict. 
c.  46,  and  44  &  45  Yict  c.  49.^^  These  several  rights  have  been 
already  mentioned.^^ 


Sect.  3.— ROADWAYS— IMPLIED   GRANT— WAY  OF  NECESSITY. 

The  doctrine  as  to  a  way  of  necessity  has  been  thus  stated  : —  Way  of 
"  If  I  have  a  field  enclosed  by  my  own  lands  on  all  sides,  and  I  sa^!^  w^. 
alien  this  close  to  another,  he  shall  have  a  way  to  this  close  over 
my  land  as  incident  to  the  grant :  for  otherwise  he  cannot  have 
any  benefit  by  the  grant" ^*  A  way  of  necessity  may  be  reserved, 
or  rather  re-granted,  as  well  as  granted,  by  implication.^^  And 
it  may  equally  arise  where  the  severance  of  the  dominant  and 
servient  tenements  is  effected  by  an  Act  of  Parliament  giving 
compulsory  powers,  as  where  it  is  effected  by  a  voluntary  in- 


'  Ss.  so,  82 ;  cited  ante,  pp.  6,  7,  n.  "  See  Rolle's  Abr.  tit. "  Graunts,"  Z. 

s  10  Ic  11  Vict.  c.  17.  p.  17 ;  SimpBon  v.  TeUwright,  2  Luiw. 

'  8.  24.  519 :  see  also  Pinnington  v.  Galland, 

*  Ante,  p.  146.  9  Exch.  1 ;  Proctor  v.  Hodgson,  10  ih. 

*  Ante,  pp.  104, 105, 106.  824. 

*  Ante,  pp.  276,  277.  "  See  Pinnington  r.  GaUand,  v.  #. ; 
7  Ante,  pp.  277,  278.  Wheeldon  v.  Burrows,  12  Ch.  D.  31, 

*  Ante,  p.  279.  49,   57,  58,  &c ;  London  v.  Biggs,  1.3 

*  Ante,  pp.  279,  280.  ih,  798.    As  to  being  rc-granted,  sec 
>•  Ante,  pp.  280,  281.  ante,  p.  355,  n.  *. 


See  preceding  notes. 
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Sinking  to 
reach  and 
work  mine* 
rals. 


Limits  of 
right. 


strument.^  Where,  for  instance,  a  railway  had  been  compul- 
sorily  constructed  through  land ;  and  the  closes  on  either 
side  contained  minerals ;  and  the  owner  constructed  transversely 
across  the  railway  another  i-ailway  for  the  professed  purpose  of 
carrying  minerals  from  one  close  to  the  other ;  it  was  held,  that, 
if  his  railway  was  constmcted  for  the  necessary  occupation  of 
the  closes,  he  was  justified  in  constructing  it.^ 

And  the  doctrine  as  to  a  way  of  necessity  does  not  merely 
enable  a  mine-owner,  who  owns  an  overlying  landlocked  surface, 
to  conduct  over  the  surrounding  land  of  his  grantor  or  grantee 
the  minerals  which  he  brings  to  such  surface.  It  enables  a 
mine-owner,  who  would  otherwise  have  no  right  to  use  the  over- 
lying land  at  all,  to  sink  through  such  land  from  the  surface  to 
the  mines  in  order  to  reach  and  work  them.'  And  whether,  if 
it  be  shown  that  the  process  of  sinking  will  inevitably  let  loose 
a  body  of  water  within  the  overlying  land,  and  thereby  ruin  it, 
it  will  be  restrained,*  it  will  certainly  not  be  restrained,  if  the 
anticipated  danger  is  shown  to  be  visionary.^  Of  course,  how- 
ever, if  the  overlying  land  itself  contains  minerals,  and  a  portion 
of  those  minerals  is  removed  in  the  process  of  sinking,  their 
owner  will  be  entitled  to  them,  or  to  an  account  of  the  proceeds.' 

A  way  of  necessity  cannot  be  claimed  on  the  mere  ground  that 
a  way,  which  had  previously  been  in  use,  has  become  impassable. 
And,  if  it  is  claimed,  it  must  be  claimed  bond  fide.     It  cannot 
be  claimed  for  a  collateral  purpose.®     A  way  of  necessity  ought 
not  to  be  of  larger  dimensions  than  are  reasonably  requisite.* 


I  Monmouth  Canal  Co.  v,  Harford, 

1  Cr.  M.  &  R.  614,  634. 
'  See  ih, 

»  See  Goold  v,  Gt.  West.  Coal  Co. 

2  De  G.  J.  &  S.  600.    C£.  Rogera  v. 
Taylor,  1  H.  &  N.  706. 

•  See  po8t,  Chap.  XVII.,  Part  C, 
Sect.  2,  ff,  (i8). 

»  See  Goold  v.  Gt.  West.  Coal  Co., 
u,9,  610,  et  seq, 

•  Ih,  608. 

7  Taylor  v.  Whitehead,  Doug.  746 : 
see  also  Wimbledon,  &c.,  Cons.  v.  Dixon, 
1  Ch.  D.  370. 

•  Monmouth  Canal  Co.  v.  Harford, 


V. «.,  614. 

^  See  ih,  634.    A  re-grant  (as  op- 
posed to  a  grant)  of  a  way  of  neces- 
sity is  not  commensurate  with  all  the 
uses,  for  which  the  dominant  tenement 
may  be  from  time  to  time  applied  ; 
but  only  with  those,  for  which  it  might 
have  been  applied  at  the  time  of  the 
re-grant  (London  «.  Riggs,  13  Ch.  D. 
798).    And  the  same  rule  probably  ap- 
plies to  the  case  of  a  grant  (t&.).     See 
further,  as  to  ways  of  necessity.  Shelf. 
Real  Prop.  Stat  75,  et  9eq,  ;  L.  C.  ConT. 
177,  et  seq. 
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Sect.  4.-R0ADWAYS— PRESCRIPTION.' 

a.  Kind  of  Way  and  its  Application. 

The  kind  of  way  which  may  be  used,  and  the  puq)oses  fur  Geoerally. 
which  it  may  be  applied,  where  a  right  of  way  arises  by  pre- 
scription, are  two  questions  which  may  be  considered  together. 
An  user  by  prescription  of  a  right  of  way  of  a  particular  kind, 
or  for  a  particular  purpose,  will  not  justify  an  user  of  a  way  of 
any  other  kind  which  is  more  onerous,  or  for  any  other  purpose 
which  is  more  onerous.*  Whether  it  will  necessarily  justify  an 
user  of  a  way  of  any  other  kind  not  being  more  onerous,  or  for 
any  other  purpose  not  being  more  onerous,  are  questions  which 
must  be  determined  by  reference  to  the  cases. 

In  Davies  v.  Stephens^  it  was  laid  down,  that,  where  a  right  of  Daviee  v. 
carnage  way  was  acquired  by  prescription,  a  right  of  lootway 
was  also  necessarily  acquired.     In  Ballard  v.  Dyson^  it  was  Ballard  v, 
held,  that  evidence  of  a  prescriptive  right  of  way  for  all  manner    ^^°" 
of  carriages  did  not  necessarily  prove  a  right  of  way  for  all 
manner  of  cattle,  but  that  it  was  evidence  of  a  drift  way  for 
the  jury  to  consider  with  the  other  evidence.     In  Cowling  v.  Cowling  r. 
Higgi7i8on,^  a  plea  to  a  trespass  set  up  a  prescriptive  right  of 
way  for  horses,  caits,  waggons,  and  carriages.     The  plaintiff  ad- 
mitted, that  there  was  this  right,  but  for  farming  purposes  only, 
and  contended,  that  the  right  did  not  extend  to  mining  pur- 
poses.    Mines  under  the  property  had  been  opened,  although 
they  had  not  been  worked  for  seventy  years.*    It  was  laid  down, 
that,  if  the  way  were  confined  to  a  particular  purpose,  a  jury 
ought  not  to  extend  it ;  but  that,  if  it  were  proved  to  have  been 
used  for  a  variety  of  purposes,  a  juiy  might  be  warranted  in 
finding  a  way  for  all  purposes.^    In  Dare  v.  Heathcote,^  it  was  Dare  v. 
beld,  that  evidence  of  the  user  of  a  right  of  way  for  more  than 
twenty  years  for  all  the  purposes,  for  which  the  enjoyment  of  the 

I  See  B.  2  of  the  Pi^cript.  Act,  cited  •  4  M.  &  W.  245. 

ante,  p.  314,  n.  *  *  See,  as  to  this,  Wimbledon,  &c., 

9  See  Stafford  v.  Coyiiej,  7  B.  &  C.  Cons.  v.  Dixon,  «.  #.,  371. 

257  ;  Wimbledon,  4cc.,  Cons.  v.  Dixon.  7  See  4  M.  &  W.  266,  per  Parke,  B. 

1  Ch.  D.  362.  Cf.  Jackson  v.  Stacej,  HolVs  N.  P.  C. 

»  7  C.  *  P.  670.  467. 

4  1  Tannf.  279.  «  26  L.  J.  Exch.  245. 
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premises  at  different  times  required  its  exercise,  was  primd 

facie  evidence  of  a  general  prescriptive  right  for  all  purposes ; 

although,  for  some  of  the  purposes,  it  appeared,  that  the  right 

Wimbledon  &c.  was  in  fact  first  used  within  the  twenty  years.     In  WirrMedon, 

Cons.  V.  Dixon. 

Jkc,  Conservators  v.  Dixon}  a  road  had  been  immemorially  used 
to  a  farm,  not  merely  for  usual  agricultural  purposes ;  but,  in 
certain  instances,  for  carrying  building  materials  to  enlarge  the 
fai-mhouse  and  rebuild  a  cottage  on  the  farm  ;  and  for  carting 
away  sand  and  gravel  dug  out  of  the  farm.  The  defendant,  who 
was  the  owner  of  the  farm,  claimed  a  right  to  use  the  way  for 
carting  the  materials  required  for  building  a  number  of  new 
houses  upon  the  land ;  and  Cowling  v.  Higginson  and  Dare  v. 
Heathcote  were  referred  to  on  his  behalf.  It  was,  however, 
held,  that  it  was  not  intended  in  those  cases  to  lay  down  a 
law,  which  would  apply  where  the  whole  character  of  the 
dominant  tenement  was  altered.  The  defendant  might  have 
been  entitled  to  use  the  farm,  qud  farm,  for  all  purposes  ac- 
cording to  its  ordinary  and  reasonable  use.  But  he  had  no  right 
to  alter  the  whole  character  of  the  farm,  and  then  use  the 
way  for  the  purposes  of  the  property  in  its  altered  condition.' 
In  Bradbum  v.  Morris,  Morris  v.  Bradhnm^  the  claimant 
of  a  right  of  way  proved,  that  for  a  period  of  twenty  years  the 
occupiers  of  the  lands,  in  respect  of  which  he  claimed,  had  used 
an  occupation  road  for  agricultural  purposes.  It  was  held,  that 
this  was  not  of  itself  sufficient  to  prove  a  right  to  use  the  road 
for  the  purpose  of  getting  minerals ;  no  minerals  having  ever 
been  got  upon  the  lands  in  question.^ 

The  result  of  these  cases  may  be  expressed  in  the  following 
propositions : — 

(1.)  An  user  of  a  way  of  a  particular  kind,  or  for  a  par- 
ticular purpose,  will  not  justify  an  user  of  a  way  of  any  other 
kind  which  is  more  onerous,  or  for  any  other  purpose  which 
is  more  onerous, 

(2.)  An  user  of  a  way  of  a  pailicular  kind,  or  for  a  par- 
ticular purpose,  may  justify  an  user  of  a  way  of  another  kind. 


Bradbnrn  v» 
Morris. 


Result  of  the 
canjes. 


I  1  Ch.  D.  362. 

3  See  also  Finch  v.  G.  W.  R.  Co.,  6 
Ezch.  D.  258. 


»  3  Ch.  D.  812,  823. 
*  See  also  United  Land  Co.  «.  G.  B. 
R.  Co.,  10  Ch.  690. 


SECT.  5.] 


AND  AIRWAYS. 


875 


or  for  another  purpose,  where  the  latter  user  is  necessarily 
and  manifestly  less  onerous  than,  and  implied  in,  the  former ; 
as  where  a  claim  to  a  right  of  footway  is  based  upon  a  right  of 
carriage-way. 

(3.)  A  right  of  way  can  only  be  used  according  to  the 
ordinary  and  reasonable  use,  to  which  the  dominant  tenement 
might  have  been  applied  at  the  time  of  the  supposed  grant ; 
and  an  user  of  a  right  of  a  particular  kind,  or  for  a  particular 
purpose,  will  not  necessarily  justify  a  subsequent  substantial 
alteration  of  the  burden  upon  the  servient  tenement. 

(4.)  Subject  to  the  foregoing  propositions,  it  is,  in  every  case, 
in  which  the  particular  kind  of  way,  which  may  be  used,  or  the 
particular  purpose,  for  which  the  way  may  be  applied,  has  to  be 
inferred  from  the  actual  user,  a  question  of  fact,  under  all  the 
circumstances  attendant  upon  the  user,  what  the  right  is,^ 

b.  Direction. 

It  is,  apparently,  no  objection  to  a  claim  to  a  right  of  way  by  DiNction. 
prescription  from  one  terminus  to  another,  that  the  way  has  not 
been  used  in  a  perfectly  definite  track,  but  in  varying  lines.^ 


Sect.  5.— AIRWAYS. 


Primd  facie,  a  man  has  no  right  to  ventilate  his  mine  No  ^md 
through  his  neighbour's  property.'    And  upon  a  grant  or  excep-'v^ty2§on. 
tion  of  mines,  with  liberty,  express  or  implied,  to  ventilate  the 
mines  through  the  property  of  the  grantor  or  grantee,  the 


>  See  Bnnton  r.  Hall,  1  O.  &  D. 
210  (n.),  where  the  learned  leportera 
state  the  conclusion  to  he  drawn  from 
the  cases  decided  prior  to  the  date  of 
the  report,  and  compare  it  with  the 
ciril  law  doctrine  npon  the  snliject. 
Cf.  the  law,  where  a  right  of  way  is 
conferred  hy  express  grant,  ante,  pp. 
356  ft  9eq. ;  361  et  ieq, 

*  Wimbledon,  &c.,  Cons.  v.  Dixon, 
1  Cb.  D..362,^?^  James  and  Hellish, 
laJJ.  In  other  respects  there  can  be 
no  difficnlty  as  regards  /'direction." 


As  regards  '<  dimensions  **  and  ''oon- 
struction'*  no  difficoltj  can  poasiblj 
arise.  And  as  regards  "  maintenance,*  * 
see  antdf  p.  870.  In  Dand  v.  Eingscote,  6 
M.  k  W.  174,  the  yaUdity  of  a  plea  of  a 
customary  right  of  way,  which  was  set 
up,  was  not  considered ;  bnt,apparently, 
only  because  sufficient  evidence  in 
support  of  the  plea  was  not  produced. 
As  to  extinguishment  of  rights  of  way, 
see  L.  C.  Cony.  230  e^  je^. ;  Shelf. 
Beal  Prop.  Stat,  SI,  S2, 83. 
s  See  PoweU  v,  Aikin,  4  K,  &  J.  356. 
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Rail.  a. 
Cons.  Act. 


miue-owner  is  not,  primd  fdcie,  entitled  so  to  ventilate  an  ad- 
joining mine,  of  which  he  may  also  be  the  owner.^ 

A  landowner,  whose  land  is  compulsorily  purchased  by  a  rail- 
way company,  under  the  authority  of  the  Rail  CL  Cons.  Act, 
1845 ;  who  possesses  mines  under  the  railway,  or  within  the  pre- 
scribed distance  therefrom,  which  he  is  prevented  from  working 
by  reason  of  apprehended  injury  thereto ;  and  who  possesses 
other  adjoining  mines,  which  extend  so  as  to  lie  upon  both 
sides  of  the  railway ;  has  under  the  Act  a  similar  right  to  make 
airways  between  such  other  minas  through  the  intervening  land 
for  ventilating  purposes,  exercisable  under  similar  limitations, 
and  followed  by  similar  consequences,  to  those  already^  noticed 
Wat  Cl.  Act  with  respect  to  roadways.'  And  the  Wat.  CL  Act  contains 
somewhat  similar  provisions.^ 

The  Land  Tax  Red.  Act,  42  Geo.  3,  c.  116,  contains  provisions 
reserving  mining  easements,  where  land  containing  mines  is  sold 
under  the  powers  of  the  Act.^  Mining  easements  in  respect  of 
air  may  also  be  exercised  under  the  Incl.  Act,  22  &  23  Vict.  c.  43  ;• 
and  by  the  Duke  of  Cornwall  and  his  lessees  under  the  Act  7  &  8 
Vict  c.  105.^    These  several  rights  have  been  already  mentioned.^ 


Other  stata 
lory  grants. 


Previously 
Hpeci6ed 
remedies — 
*Mnjurioa8 
aTectiun." 


Sect.  6.— REMEDIES. 

a.  Interference  with  Right. 

A  mine-owner,  on  whose  land  a  company  have  entered  under 
compulsory  powers,  and  who  is  **  injuriously  affected  "  by  the 
execution  of  their  works,  may  be  entitled  to  receive  compensa- 
tion under  s.  68  of  the  Lands  Cl.  Cons.  Act,  1845.*  The  diffi- 
culties, which  sometimes  arise  in  estimating  the  amount  of 
compensation,  are  illustrated  in  Bidder  v.  North  Staff,  Rail.  Go}^ 
There  the  plaintifib  were  lessees  under  leases  of  different  dura- 


i  See  and  consider  Bowser  v,  Mac- 
lean, 2  De  G.  F.  &  J.  415 ;  Proud  v. 
Bates,  34  L.  J.  Ch.  406 ;  Eardley  r. 
Granville,  3  Ch.  D.  826  :  in  analogy  to 
the  rale  in  the  case  of  a  right  of  road- 
way, that  where  a  right  of  roadway  is 
granted  for  a  specified  purpose,  the 
way  cannot  be  used  for  a  different 
purpose :  see  ante^  p.  361. 

«  Ante^  pp.  370,  371. 


>  See  88. 80, 82  of  the  Act,  cited  ant^, 
pp.  6  n.,  7  n. 
«  See  10  &  11  Vict.  c.  17,  8.  24. 

•  Ante,  p.  146. 

•  Ante,  pp.  276,  277. 
'^ii^«,  pp.  277,  278. 

^  See  preceding  notes. 

•  8  &  9  Vict.  c.  18. 

10  4  Q.  B.  D.  412,  432. 
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tions  of  two  adjoining  mines.  The  company  had,  under  their 
compulsory  powers,  taken  a  portion  of  the  surface  over  the  mine 
comprised  in  the  longer  lease ;  and  had  thereby  cut  off  the  direct 
access,  which  had  previously  existed  between  that  mine  and  a 
neighbouring  canal.  A  new  access  was  possible.  But  it  was  more 
circuitous ;  and  it  was  only  obtainable  by  exercising  a  right,  which 
the  plaintiffs  were  entitled  to  exercise,^  of  going  over  the  sur- 
face of  the  mine  comprised  in  the  shorter  lease.  In  estimating 
the  damage  which  the  plaintiffs  had  sustained,  it  was  held,  (1) 
that  a  deduction  should  be  made  on  account  of  the  power  to 
acquire  the  new  access ;  but,  (2)  that  the  circuitousness  of  the 
new  access,  the  shorter  duration  of  the  lease  of  the  land  over 
which  it  was  obtainable,  the  damage  which  it  would  occasion  to 
such  land,  and  all  other  like  matters,  should  be  taken  into  con- 
sideration, and  allowed  for,  in  making  the  deduction.  A  mine-  Dunages  for 
owner  may  also  be  entitled  to  compensation,  where  a  portion  of  ■•^"^^" 
his  mines  is  taken  under  compulsory  powers,  and  his  miniog 
communications  thereby  severed.^  But  damages  for  severance 
cannot,  of  course,  be  obtained,  where  the  portion  taken  does 
not  actually  contain  within  itself  the  mining  communication.' 
Where  a  statutory  remedy  is  specified,  it  should  be  pursued.^ 

Subject  to  the  necessity  in  proper  cases  of  pursuing  specified  Ordinary 
remedies,  an  action  for  damages  will  lie  for  obstructing  a  right  Slmtgw"" 
of  roadway  or  airway.^    And,  although  an  action  does  not,  in 
general,  lie  for  a  public  nuisance,  without  special  damage,  yet, 
if  a  man  is  the  owner  of  a  colliery  adjoining  a  public  high- 
way, and  his  coal  carts  are  stopped  on  the  highway,  this  is 
suflScient  special  damage  to  support  an  action.®    The  dominant  Injanction. 
owner  may   also,  in  general,   have  an   injunction  \^    and,   if 
necessary,  a  mandatory  injunction.®      However,   in   order  to 


1  See  ante,  pp.  364,  366. 
'  See,  as  to  8.  81  Rail.  CL  Act,  and 
Bw  26  Wat.  CL  Act)  ante,  pp.  7,  n. ;  9. 

*  Be  HndderBfield  and  Jacomb,  17 
Eq.  476.  Ab  to  what  is  included  in 
the  bond  required  to  be  given  under 
0.  S5  of  the  Lands  CL  Act,  see  ante, 
p.  347. 

*  8ee  Thicknesse  V.  Lancaster  Canal 
Co^  4  M.  &  W.  472. 

*  BeUr.  Midland  R.  Co.,  10  C.B.N.S. 


287;  Mold  r.  Wheatcroft,  27  Bear. 
510,  621. 

*  Iveson  r.  Moore,  1  Ld.  Raym. 
486  ;  1  Salk.  15. 

7  Ncwmarch  v.  Brandling,  3  Swanst. 
99  ;  Bell  v.  Midland  B.  Co.,  3  De  O.  & 
J.  673  ;  Mold  r.  Wheatcroft,  «.  #.  For 
the  form  of  the  injanction,  see  Mold 
V,  Wheatcroft,  «.«. 

"  See  Bradbom  «.  Morris,  Morris  v. 
Bradbum,  3  Ch.  D.  812, 820. 
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entitle  the  domicant  owner  to  a  remedy,  he  mu8t  have  a 
present  intention  to  use  the  way  for  mining  purposes.^ 


DamAgw. 


Waylcave  or 
airleave  rent. 


Injanction. 


b.  Improper  User. 

(a)  Existence  of  Remedies. 

If  a  man,  who  has  no  property  in  a  piece  of  land,  and  who 
has  no  right  of  way  over  or  through  it  for  the  carriage  of 
his  minerals  or  the  ventilation  of  his  mine,  uses  it  for  the 
carriage  of  his  minerals  or  the  ventilation  of  his  mine,  he 
may  be  made  liable  in  damages.'  And,  if  a  man,  although 
having  a  right  of  way  over  or  through  his  neighbour's  land  for 
the  carriage  of  his  minerals  or  the  ventilation  of  his  mine, 
uses  that  land  in  an  improper  manner ;  whether  as  respects  the 
kind  of  way  which  he  uses ;'  or  the  direction  which  it  takes  ;*  or 
the  purpose  for  which  he  applies  it  ;^  he  maybe  made  similarly 
liable.  Or,  in  the  latter  case,  the  injured  party  may  obtain 
compensation  by  way  of  wayleave  or  airleave  rent  upon  all 
minerals  gotten  out  of  the  wrongdoer's  mine,  which  have  been 
carried  or  ventilated  through  the  land  of  the  injured  party.' 

The  injured  party  will  also,  in  general,  be  entitled  to  an  in- 
junction to  restrain  the  future  user.^    And  for  this  purpose 


*  Bradbnm  r.  Morris,  Morris  r. 
Bradburn,  3  Ch.  D.  812,  820. 

s  Monmouth  Canal  Co.  r.  Harford, 
1  C.  M.  &  B.  614.  See  also  Martin  v. 
Porter,  5  M.  &  W.  352,  353. 

s  Neath  Canal  Co.  v.  Tnisarwed 
Colliery  Co.,  10  Ch.  460. 

*  Senhouse  v.  Christian,  1  T.  B.  560  ; 
Ahson  r.  Fenton,  1  B.  &  C.  195  ;  Dand 
V.  Kingscote,  6  M.  &  W.  199. 

»  Howell  V.  King,  1  Mod.  190 ; 
Stafford  v.  Coyney,  7  B.  &  C.  257; 
Dand  v.  Kingscote, «. «.,  195  ;  Midgley 
t?.  Bichardson,  14  M.  &,  W.  595. 

*  See  PoweU  v,  Aikin,  4  K.  &  J. 
343  ;  HUton  v.  Woods,  4  Bq.  441,  442  ; 
Jegon  V.  Vivian,  6  Ch.  742 ;  Phillips 
V,  Homfray,  ib.  770.  For  the  form  of 
an  inquiry,  which  will  be  made  with 
a  view  to  proTiding  such  compensa- 
tion, see  Hilton  v.  Woods,  Set.  206 ; 


J^on  r,  Vivian,  6  Ch.  762,  763,  Set. 
205,  206  ;  PhiUips  r.  Homfray,  6  Ch. 
776.     In  the  latter  case  the  L.   C. 
refused  (p.  781)  on  appeal,  but  chiefly 
on  the  ground  of  expense,  to  direct  an 
inquiry  as  to  ventilation.    In  Living- 
stone f.  Bawyards  Coal  Co.,  6  App. 
Cas.  25  (the  facts  of  which  are  stated 
j9ott,  Chap.  XXIL,  Sect  2,  c.  (a))  it 
was  intimated,  that  no  compensation 
by  way  of  way-leave  rent  could  have 
been  recovered:  see  p.  38, ^r  Lord 
Hatberley ;  p.  43,  per  Lord  Blackbnrc. 
In  that   case,  however,  no   d^nuige 
could  have  been  shown  by  the  carriage 
of  the  coals  throu^  the  pursuer  s  land. 
'  PoweU  r.  Aikin,  te.  *. ;  Wright  r. 
Pitt,  12  Eq.  417  ;  PhUlips  c.  Homfray, 
U.S. ;  Wimbledon,  &c.,  Cons.  «.  Dixon, 
1  Ch.  D.  362 ;  Eardley  v.  Granville, 
3  ib.  826,  832, 


SECT.  6.] 


AND   AIRWAYS, 
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it  is  immaterial,  that  no  special  injury  can  be  done  him  by  a 
continuation  of  the  user.^  And  if  a  man  lays  rails  upon  his 
neighbour's  land  for  the  purpose  of  carrying  his  minerals  over 
them  ;^  or  makes  an  apertui*e  in  his  neighbour's  land  for 
the  purpose  of  carrying  his  minerals,  or  ventilatiug  his  mine, 
through  it;'  without  having  the  right  to  do  so;  he  may,  in 
general,  be  compelled  by  mandatory  injunction  to  remove  the 
rails,  or  to  stop  the  aperture  up.^  A  man,  who  does  not  im- 
properly make  an  aperture,  but  merely  improperly  uses  one 
made  by  a  previous  wrongdoer,  will  not  be. ordered  to  himself 
stop  it  up,  and  to  undergo  the  expense  necessary  for  that  pur- 
pose.^ But  he  will  be  ordered  to  give  access  through  his  pro- 
perty to  the  injured  party,  to  enable  the  latter  to  stop  it  up,  and 
to  carry  all  materials  necessary  for  that  purpose.' 


03)  Lo88  of  Remedies. 

The  death  of  the  wrongdoer  may  be  a  bar  to  the  remedy ;  Death  of 
having  regard  to  the  maxim,  actio  personalis  moritur  cum  "'^^^^^^ 
persond.  Thus,  in  Phillips  v.  Homfrayi^  inquiries  were  di- 
rected with  a  view  to  compensate  the  plaintiffs  by  way  of  way- 
leave  rent  for  the  improper  user  of  their  property  by  the  de- 
fendants. While  the  inquiries  were  being  proceeded  with  one 
of  the  defendants  died.  It  was  held,  that  the  inquiries  should, 
as  against  the  estate  of  that  defendant,  be  stayed.' 


>  PoweU  V.  Aikin,  4  K.  &  J.  343  ; 
Kardley  v.  Granville,  3  Ch.  D.  826, 
832.  Cf .  Goodson  v.  Richardflon,  9  Ch. 
221. 

?  Neath,  &c.,  Co.  r.  Ynisarwed,  &c. 
Co.,  10  Ch.  460. 

*  Powell  V.  Aikin,  u.  #. 

*  For  the  form  of  an  order  restrain- 
ing transport  and  ventilation,  see  Hil- 
ton   V.  Woods,    Set.    206.      For  the 
form  of  nn  injunction  to  restrain  the 
making  or  using,  or  allowing  to  remain 
any  rood  or  way,  for  the  purpose  of 
conreying   minerals,  see  Eardley   v, 
Granville,  Set^  201 :  see  also  Baynton 
r*.  Leonard,  ih.  203 ;  Bell  v,  Joell,  ib» 
YoT    the  form  of   an  injunction   to 
restrain  the  laying,  or  the  permitting 


to  remain,  rails,  tram-plates,  sleepers, 
and  other  articles  on  the  plaintijQTs 
land,  see  Neath,  &c.,  Co.  v.  Ynisarwed, 
&C.,  Co.,  ib.  196.  And  for  the  form  of 
an  interlocutory  injunction  to  restrain 
the  construction  of  a  railway  or  tram- 
way for  mineral  purposes,  see  Holden 
V.  Haigreaves,  t^.  204,  205. 

»  See  Powell  v.  Aikin,v.  *.,  343,  357. 

•  Ib.  For  the  form  of  the  order, 
see  p.  3^. 

7  6  Ch.  770  :  see  ante,  p.  378,  n.  •. 

■  See  W.  N.  1883,  p.  132,  ^r  Cotton 
and  Bowen,  L.JJ.,  Baggallaj,  L.  J., 
dissenting;  reversing,  on  this  point, 
the  decision  of  Pearson,  J.,  as  re* 
ported  in  52  L.  J.  Ch.  401. 


CHAPTER    XVII. 


K  EIGHBOURS— WATER. 


PART   A. -USING   AND   ABSTRACTING   WATER.* 


Meaning  of 
natural  sur- 
face water 
flowing  in 
defined  courae. 


Knnor  v. 
BarwelL 


Sect.  1.— WATER   FLOWING    NATURALLY— DEFINED   COURSE. 

a.  Surface  Water— Generally, 

It  has  been  said,  that,  to  constitute  a  stream  of  natural 
surface  water  flowing  in  a  defined  course,  the  flow  must  possess 
that  continuous  unity  of  character  by  which  the  flow  on  one 
person's  land  can  be  identified  with  that  on  his  neighbour's; 
and  that  ^  ater  which  squanders  itself  over  an  indefinite  surface 
cannot  constitute  such  a  stream.'  Water  which  flows  in  a 
defined  course  has  also  been  spoken  of  as  water  once  confined  in 
a  regular  channel  ;^  and  as  water  which  is  capable  of  diversion.^ 

It  is  often,  however,  difficult  to  apply  these  descriptions  to 
particular  facts.  Thus,  in  Ennor  v.  Bai^ell,^  the  plaintiff 
complained  of  the  diversion  by  the  defendant  of  two  different 
streams  of  water,  which  otherwise  would  have  found  their  way 
to  the  plaintiff's  mine,  and  have  been  utilised  by  him.  The 
water  of  the  first  stream,  which  was  supplied  by  accumulation 
and  percolation,  afforded  a  continuous  supply  to  surface  springs ; 
and  it  flowed,  sometimes  in  abundance,  at  other  times  in  a  scanty 
degree,  from  these  springs  in  a  natural  course  into  the  plaintiff's 


1  As  to  the  right  of  support  for  land 
natnrallj  covered  by  water,  see  ante, 
p.  298.  As  to  the  right  of  support  for 
land  artificiaUy  covered  by  water,  see 
ih.  And  as  to  the  right  of  bnpport  by 
water,  see  ante,  pp.  348,  et  seq. 

2  See    Briscoe  r.   Drought,   11   Ir. 


C.  L.  Rep.  250,  271,  273,  per  Chris- 
tian,  J. 

*  Grand  Junction  Canal  r.  Shagar, 
6  Ch.  487, /w  Lord  Hatherley. 

<  Taylor  r.  St.  Helens,  6  Ch.  D.  273, 
per  Jessel,  M.  R. 

•  2  Oiif.  410,  422  et  teq. 
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miae.  From  the  nature  and  situation  of  the  suiface  springs 
the  course  of  the  flow  was  not  very  deeply  furrowed  or  accu- 
rately defined ;  but  the  water  could  not,  at  the  same  time,  have 
been  described  as  water  casually  falling  and  occasionally  diffused 
along  the  surface.  The  second  stream  of  water  rose  to  the 
surface  in  a  place  so  close  to  the  boundary  of  the  plaintiff's 
mine,  that  there  was  not,  in  fact,  sufficient  distance  to  admit  of 
a  regular  or  defined  channel  being  furrowed ;  but  the  supply 
was,  at  the  same  time,  both  copious  and  continuous.^  In  respect 
of  both  these  streams  it  was  held,  that  the  flow  was  defined.' 

The  mere  fact  of  a  natural  watercourse  flowing  in  an  artificial  Artificial 
channel  does  not  make  it  the  less  a  natural  watercourse.^    And  somettmes  on 
an  artificial  watercourse,  after  it  has  been  united  to  a  natural  ■""'^/'^V"* 

as  naturaL 

watercourse  is  considered  to  have  lost  its  artificial  character.  For 
it  is  impossible  to  draw  any  difference  between  rights  in  a 
natural  stream  in  its  original  state,  and  rights  in  a  natural 
stream  after  it  receives  accessions  from  artificial  sources.^ 


moor. 


b.  Surface  Waier — Ncdural  Rights. 

(a)  Riparian  Owner. 

The  law  on  this  subject  has  been  thus  stated : — "  By  the  Genezal  rights 
general  law  applicable  to  running  streams  every  riparian  pro-  ©wnw^^ 
prietor  has  a  right  to  what  may  be  called  the  ordinary  use  of  ^"*"  *•  ^^' 
the  water  flowing  past  his  land ;  for  instance,  to  the  reasonable 
use  of  the  water  for  his  domestic  purposes,  and  for  his  cattle ; 
and  this,  without  regard  to  the  effect,  which  such  use  may  have 
in  case  of  a  deficiency  upon  proprietors  lower  down  the  stream. 
But,  further,  he  has  a  right  to  the  use  of  it  for  any  purpose, 
or  what  may  be  deemed  the  extraordinary  use  of  it ;  provided 
he  does  not  thereby  interfere  with  the  rights  of  other  pro- 
prietors, either  above  or  below  him.    Subject  to  this  condition. 


>  Itwa8heldonappeal(4L.T.,N.S. 
597)  that  the  eyidence  as  to  the  abore- 
mentioned  facts  was  too  oonflictiog 
and  niMatisfactoiy  to  justify  a  deci- 
sion, and  a  trial  at  law  was  directed. 

s  Ct  BawBtron  «.  Taylor,  11  Exch. 
369,  SS2 ;  Bioadbent  i;.  BamsbothAin, 


•  See  Nattall  v.  BraceweU,  L.  R.  2 
Kxch.  14  ;  Holker  r.  Poritt,  8  ih.  115. 
«« It  may  be  that  an  entirely  artificial 
stream,  as  one  flowing  from  a  mine, 
for  instance,  wonld  be  different,**  %b. 
See,  npon  this  subject,  infra^  Sect  3. 

*  See  Wood  v.  Waud,  3  Kxch,  779, 
j^  Pollock,  0.  B. 
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Rights  only 
exercisable  for 
purposes  of 
utility. 

niiistrations. 


Remedies  for 
interference — 
Damages. 

Injnnction. 


Le  may  dam  up  a  stream  for  the  parpose  of  a  mill,  or  divei-t  the 
water  for  the  purpose  of  irrigation.  But  he  has  no  right  to 
interrupt  the  regular  flow  of  the  stream,  if  he  thereby  interferes 
with  the  lawful  use  of  the  water  by  other  proprietors,  and 
inflicts  upon  them  a  sensible  injury."^  The  right  in  question  is 
ex  jure  naturce.  It  does  not  rest  upon  presumed  grant  from 
long  acquiescence  on  the  part  of  the  proprietors  above  and 
below.  For  it  is  impossible  that  such  proprietors  could  prevent 
its  acquisition.*  Where  rights  exist  in  respect  of  water,  they 
can,  apparently,  be  only  exercised  for  purposes  of  utility,  and 
not  wilfully  or  negligently.* 

A  riparian  owner  may,  accordingly,  use  the  stream  for  the 
purpose  of  working  machinery  connected  with  his  mines,  or  as  a 
means  of  transport  for  his  minerals,  or  otherwise  use  the  stream 
in  a  reasonable  degree ;  or  abstract  or  divert  it  in  reasonable 
quantities.*  But  he  may  not,  primdfade^  in  undermining,  tap 
the  bed  of  the  stream  and  draw  off  all  the  water  ;^  or  by  any  other 
act  sensibly  interfere  with  the  common  enjoyment^ 

If  a  man's  natural  right  to  use  or  abstract  water  flowing  in 
a  defined  course  is  infringed,  he  may  recover  damages.^  He 
is  also  in  general  entitled  to  an  injunction  to  restrain  the 
continuance  of  the  injury.*    And  his  right  to  an  injunction  is 


>  Miner  «.  Gilmour,  12  Moo.  P.  C. 
156,  per  Lord  Kingsdown.  See  also 
Acton  r.  Blundell,  12  M.  &  W.  349, 
850 ;  Wood  v.  Waud,  3  Exch.  748 ; 
Chasemore  v.  Richards,  2  H.  &  N.  181, 
7  H.  L.  Cas.  349,  374,  379, 382  ;  Ennor 
r.  Barwell,  2  Giff.  424  et  teq, ;  Gaved 
V.  Martyn,  19  C.  B.  N.  S.  732,  759. 
There  are  numerous  other  authoritiLS 
to  the  same  effect,  most  of  which  arc 
cited  in  Sandwich  v.  G.  N.  R.  Co.,  10 
Ch.  D.  707  ;  Rameshur,  &c.  r.  Koonj, 
4  App.  Cas.  121 ;  and  Ormerod  v.  Tod- 
morden,  kc,  Co.,  11  Q.  B.  D.  155. 

'  See  Dickinson  v.  Grand  Junction 
Co.,  7  Exch.  299  ;  Rawstron  r.  Tay- 
lor, 11 1^.  382  ;  Chasemore  r.  Richards, 
7  H.  L.  Cas.  368, 370, 382, 384, 385, 386  ; 
oTerrulingthe  dicta  to  ihe  contrary  in 
Acton  V.  BlandeU,  «.  #.,  324, 350 ;  and 
Smith  r.  Ecnrick,  7  C.  B.  546. 


'  See  Acton  r.  Blundell,  «.  *.,  324  ; 
Chasemore  r.  Richards,  7  H.  L.  C.  388  ; 
and  cf.  Smith  r.  Kenrick,  «.  «.,  515 ; 
Rylands  r.  Fletcher,  L.  R.  3  H.  L. 
330  ;  Smith  r.  Fletcher,  L.  R.  9  Exch. 
67  ;  Crompton  v.  Lea,  19  Eq.  127,  129. 
The  civil  law  doctrine  is  analogous. 

*  See  Weeks  r.Hawanl,  10  W.  R. 
557 ;  Sandwich  v.  G.  N.  B.  Co., «.  *., 
707  ;  Ormerod  v.  Todmorden,  &c.,  Co., 
V.  «.,  156,  168, 172. 

*  See  Crompton  r.  Lea,  v.  *.,  127, 128. 

*  See  Ennor  t?.  Barwell,  u.  *.,  424, 
et  seq.  As  to  what  will  constitute  a 
sensible  interference,  see  "Wood  r. 
Waud,  u.  9, 

7  Bastard  r.  Smith,  2  M.  &  Rob.  129. 

■  Ennor  r.  Barwell,  u,  *.,  410.  See 
also  Grand  Junction  Canal  r.  Shugar, 
6  Ch.  483. 
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indepeiideiit  of  whether  he  can  prove  actual  damage.  His 
right,  in  this  respect,  was  always  recognized  in  cases,  where  the 
wrongdoer  claimed  the  right  to  use  the  water  in  the  manner 
complained  of;^  on  the  ground,  that,  if  the  claim  were 
acquiesced  in  for  twenty  years,  it  would  be  acquired  as  an 
easement^  And  it  seems  formerly  to  have  been  confined  to 
such  cases.  Now,  however,  in  other  casei),  where  only  nominal 
damages  are  recoverable,  the  right  is  nevertheless  recognized 
on  the  ground,  that  the  injured  party  might  otherwise  be 
obliged  to  bring  repeated  and  successive  actions  for  damages.^ 
A  defendant,  whose  mining  operations  had  caused  the  level  of 
the  bed  of  a  stream  to  sink  to  the  extent  of  four  feet,  was 
obliged  to  undertake  not  to  woi^k,  so  as  to  obstruct  the  supply 
of  water  along  the  stream ;  although  no  actual  diminution  of 
water  was  proved.* 

A  litigant,  who  has  a  priind  facie  case,  may  usually  obtain,  inspec^cm 
on  interlocutory  application,  an  order  giving  himself  and  his 
agents  liberty  to  inspect  his  neighbour's  property,  for  the 
purpose  of  ascertaining,  whether  his  water  rights  have  been 
infringed ;  ^  and,  as  ancillary  to  such  liberty,  liberty  to  make 
sections,  plans,  or  models.^  He  will  usually,  however,  have  to 
submit  to  terms.  He  will  usually  be  obliged  to  give  a  reason* 
able  notice ;  stating  the  time  at  which  he  proposes  that  the 
inspection  shall  take  place,  and  the  names  of  the  persons  whom 
he  proposes  as  his  agents  for  that  purpose.     He  will  usually 


1  El  veil  r.  Crowther,  31  Bear.  163  ; 
Wilts,  kc  Co.  r.  Swindon,  &c.  Co.,  9 
rh,  451  ;  affirmed  with  variations,  num. 
Hwlndon,  &c.,  Co.  r.  Wilts,  &c.,  Co., 
I^.  B.  7  H.  L.  697, 705,  706.  The  same 
principle  was  recognised  in  Wood  r. 
Satcliffe,2  Sim.  N.  S.  163  ;  the  plaintiff 
in  that  case  having  disentitled  himself 
to  an  injunction  only  because  of  his 
acqniesoence. 

«  Swindon,  kc.,  Co.  r.  Wilts,  &c.,  Co., 
«.  A.,  705. 

'  See  Pennington  r.  Brinsop  HaU 
Coal  Co.,  5  Ch.  D.  773, 774,  ^^r  Fry,  J. 
♦  Elwell  r.  Crowther,  u.  t.  As 
to  interfering  with  the  alveus  of  a 
stream,  see  Bickett  r.  Morris,  L.  R.  I 
Sc.  &  D.  47  ;  Orr-Ewing  r,  Colqohoan, 


2  App.  Cas.  839.  Sometimes,  where 
water  rights  are  infringed,  a  manda- 
tory injunction  will  be  directed :  see 
Harrop  r.  Hirst,  Set.  213.  For  the 
form  of  an  injunction  against  divert- 
ing or  diminishing  a  flow  of  water,  see 
Ennor  r.  Barwell,  2  Qiff.  427,  428  ; 
Set.  213.  And  for. the  form. of  a  decla- 
ration of  right,  and  of  a  mandatory 
injunction  to  restore  a  flow  of  water, 
and  of  an  inquiry  as  to  damages  for 
the  interference,  see  Harrop  r.  Hirst, 
n,  «. 

•  See  Ennor  r.  Barwell,  1  De  Q.  F. 
&J.529.  Cf.ji(»j»^,  Chap.  XXII.  Sect.  2, 
/.    Cf.  as  to  support,  ante^  p.  353, 

•  See  Ennor  r.  Barwell,  I  D^  Q,  F. 
k  J.  530. 
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have  to  make  good  all  damage  which  his  neighbour  may 
sustain.  And  he  will  not  be  allowed  to  make  trenches,  or 
remove  earth,  or  cut  down  embankments,  in,  or  otherwise  break 
up,  his  neighbour's  soil.^ 


Rights  of  non- 
riparian 
owner. 


(/3)  Kon-riixirian  Owner. 

If  a  mine-owner  is  not  a  riparian  owner,  he  cannot  obtain 
from  a  riparian  owner  a  grant  of  the  use  of  the  water  for 
mining  purposes,  which  will  be  good  as  against  other  riparian 
owners.  In  other  words,  an  effectual  grant  in  gross  of  water 
rights  cannot  be  made.' 


Larger  rights 
may  be  ac- 
quired by 
grant,  Tolan- 
tary  or 
statatory. 


c.  Surface  Water — Acquired  Rights. 

A  man  may  by  grant,  express  or  implied,  acquire,  to  the 
prejudice  of  the  natural  rights  of  his  neighbours,  the  right  to 
use,  or  to  abstract  or  divert,  natural  surface  water  flowing 
in  a  defined  course.'  Thus,  if  the  riparian  owners  of  a  natural 
watercourse  grant  the  control  of  it  to  one  of  their  number,  the 
grantee  may  prevent  the  grantors  from  abstracting  any  portion 
whatever  of  the  water ;  or  he  may  himself  use,  or  abstract  or 
divert,  it  at  pleasure.^  And  similar  rights  may  be  acquired 
by    statute.     Thus,   the  course  of   streams  may  be  altered 


>  See  Ennor  v.  Barwell,  1  De  G.  F.& 
J.  629,  530,  631,  632  ;  yarying  on  ap- 
peal an  order  of  V.-C.  Stuart.  For 
forma  of  orders  to  inspect,  see  post. 
Chap.  XXIL,  Sect.  2,/. 

2  See  Stockport  Co.  r.  Potter,  3  H.  & 
C.  300  ;  Nuttall  r.  Bracewell,  L.  R.  2 
Ezch.  1  ;  Ormerod  v.  Todmorden,  &c., 
Co.,  11  Q.  B.  D.  155.  The  point  wasleft 
undecided  in  Insole  r.  James,  1  H.  &  N. 
243.  See  to  the  contrary  the  j udgments 
of  Bramwell,  B.,  in  Stockport  Co.  r. 
Potter,  tt.  *. ;  and  Nuttall  r.  Brace- 
well,  «.  #.  However,  if  a  non-riparian 
owner,  by  agreement  'with  a  riparian, 
cuts  a  goit  from  one  point  to  another 
within  the  latter's  boundary,  and 
thereby  conducts  a  portion  of  the 
stream,  returning  it  at  the  lower  point, 
he  may,  if  riparian  owner  of  the  goit. 


possess,  in  respect  thereof,  all  the  rights 
of  a  riparian  owner  as  against  the 
riparian  owners  of  the  stream  above 
the  point  of  diversion :  Stockport  Co. 
r.  Potter,  v.  s. ;  Nuttall  r.  Bracewell, 
V,  g. ;  Holker  v.  Poritt,  L.  R.  8  Exch. 
107 ;  affirmed  10  ib.  59 ;  Ormerod  r. 
Todmorden ,  &c.,  Co. , «. «.,  1 55, 1 68.  Cf . 
Wiialey  r.  Laing,  2  H.  &  N.  476,  486. 

>  See  Weeks  v,  Haward,  10  W.  B. 
557 ;  Oaved  r.  Martyn,  19  C.  B.  N.  S. 
759.  As  to  the  necessity,  at  law,  of  a 
deed,  see  NuttaU  r.  Bracewell,  «.  #., 
10. 

^  See  and  consider  Northam  r.  Hur- 
ley, 1  E.  &  B.  665  (observed  upon  in 
Whitehead  r.  Parks,  2  H.  &  N.  870). 
Cf.  Wood  r.  Waud,  3  Exch.  748,  772  ; 
Mason  r.  Shrewsbury,  &c.,  R.  Co.,  L  • 
R.  6  Q.  B.  578. 
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for  mining  purposes  under  the  Incl.  Act,  22  &  23  Vict,  a  43.^ 
So,  the  Duke  of  Cornwall,  and  persons  acting  under  his  au- 
thority, may  take,  use,  and  divert  water  for  mining  purposes 
under  the  Act  7  &  8  Vict.  c.  105.^  So  streams  may  be  diverted 
and  used  for  mining  purposes  under  the  Irish  Act,  46  Geo.  3, 
c.  71.*  And  streams  may  be  employed  for  mining  purposes 
under  the  Irish  Act,  23  &  24  Vict.  c.  154.*  Where  rights  in  a 
stream  of  natural  surface  water  flowing  in  a  defined  course  are 
claimed  under  a  grant,  the  watercourse  cannot,  primd  facie, 
be  used  in  a  manner  different  from  that  in  which  it  was  used 
prior  to  the  date  of  the  grant,  or  in  a  manner  unauthorised  by 
the  instniment  of  grant.^ 

A  right,  to  the  prejudice  of  the  natural  rights  of  one's  neigh-  Or  by  pre- 
bours,  to  use,  or  abstract  or  divert,  natural  surface  water  flowing 
in  a  defined  course  may  also  be  acquired  by  prescription.  And 
such  acquisition  may  be  had  either  at  common  law,*  or  under 
the  Prescription  Act.^  If  a  higher  riparian  owner  acquire^  as 
an  easement  a  right  to  pen  back  water,  a  right  to  the  flow  of  a 
part  of  the  water  so  penned  back  may  be  acquired  against  him 
by  a  lower  riparian  owner  as  an  easement  by  prescription.®  In 
order  to  enable  water  rights  to  be  acquired  under  the  Act,  the 
person  claiming  them  must  show  enjoyment  as  of  right  for  the 
full  period  of  twenty  years.  And  if  an  interruption  in  the 
enjoyment  be  acquiesced  in  for  more  than  a  year  before  .any  pro- 
ceedings are  taken,  a  claim  under  the  Act  cannot  be  main- 
tained.* 

And  a  similar  right  may  sometimes  be  acquired  by  custom.  Or  by  custom. 
Thus,  according  to  the  custom  of  Cornwall,  all  tin  bounders 
are  entitled  to    divert    water    within    their  bounds  for  the 
purposes  of  their  mines.^®     However,  the  stanners  of  Devon 
are  not  entitled  by  custom  to  divert  water  from  streams  into 

>   See  ante,  p.  277.  759  ;  Pennington  v,  Brinsop  HaU  Co., 

'  See  ante,  pp.  277,  27S.  6  Ch.  D.  769.    See  8. 2  of  the  Act  cited 

s   Ante,  p.  280.  ante,  p.  314,  n.". 

-«  JTb.  »  See  Ennor  v,  Barwell,  2  Giff.  410, 

•  See  Insole  v.  James,  1  H.  &  N.  243.  .419,  420,  421. 

Cf^    the  law  as  to  rights  of  waj,  ante,  '  Ennor  r.  Barwell,  it.  s, 

pp.  357,  361.  10  See  Bogers  v.  Brenton,  10  Q.  B.  66 ;      * 

•  Bealey  v.  Shaw,  6  East,  214,  215  ;  Gaved  r.  Martyn,  v.  t,,  732.    See  poet, 
Cbaaemore  «.  Bichards,  2  H.  &  N.  182.  Chap.  XVIIL  Sect.  3,  d, 

7  OftTed  r.  Martjn,  19  C.  B.  N.  S. 

c  c 
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Remedies  for 
interference. 


Subterranean 
water. 


their  mines,  and  for  that  purpose  to  dig  trenches  over  other 
persons'  lands.^ 

If  a  man's  acquired  rights  in  water  flowing  naturally  and  in 
a  defined  course  are  infringed,  he  may  recover  damages  and 
have  an  injunction.'  And  it  is  not  necessary  to  show  special 
damage  in  order  to  recover  for  the  diversion  of  a  natural  water- 
course, in  respect  of  which  rights  have  been  acquired  by  grant 
or  prescription.' 

d,  Sxihterrantan  Water. 

It  is  sufficient  to  say  upon  this  subject  that,  as  far  as  is 
possible  from  the  nature  of  the  case,  the  same  principles  apply 
as  those  which  apply  in  the  case  of  surface  water  flowing 
naturally  in  a  defined  course.^ 


Water  in  nn- 
defined  ooarse 
may,  prifnd 
faeii,  be 
abstncted  or 
diverted  at 
plaasure. 


Sect.   2.— WATER   FLOWING   NATURALLY— UNDEFINED   COURSE- 
PERCOLATIONS. 

a.  Undefined  Course. 

Very  different  considerations  apply,  where  the  water,  whether 
surface  or  subterranean,  "  comes  no  one  knows  exactly  whence, 
and  flows  no  one  knows  exactly  how  ;  which  is  unconfined  in 
any  channel,  either  as  rainfall  or  from  springs  of  the  earth  ; 
which  may  vary  from  day  to  day,  or  spring  up  beneath  the  sur- 
face in  a  direction  which  no  one  knows.''  ^  If  water  flows  in  its 
natural  course,  whether  surface  or  subterranean,  but  does  not 
flow  in  a  defined  channel,  any  person  through  whose  property  it 
flows  may,  'prirad  facie,  abstract  or  divert  it  at  pleasure,^      A 


1  Bastaid  r.  Smith,  2  M.  &  Rob.  129. 
As  to  a  customary  right  in  non-riparian 
owners  to  use  the  water  of  a  stream, 
see  Harrop  v.  Hirst,  L.  R.  4  Ezch. 
48. 

'  See  Pennington  r»  Brinsop  Hall 
Co.,  6  Ch.  D.  774. 

s  See  Northam  v,  Horlej,  1  E.  &  B. 
666  ;  Rawstronv.  Taylor,  11  Ezch.  369. 
As  to  inspection,  see  ante^  pp.  383, 384. 

^  See  Dickinson  v.  Grand  Junc- 
tion Canal  Co.,  7  Ezch.  300,  301; 
Dttdden  v.  Clatton,  1  H.  4c  N.  630 ;  per 


PoUock,  C.  B.  ;  Broadbent  v.  Rams- 
botham,  11  Ezch.  615,  per  Alderson, 
B. ;  Chasemore  r.  Richards,  7  H.  Lu  G. 
374,  384,  per  Lords  Chelmsford  and 
Wensleydale. 

*  See  Grand  Junction  Canal  Co.  v. 
Shngar,  6  Ch.  487, /ler  Lord  Hatherlej. 

*  Acton  9,  Blundell,  12  M.  &  W.  S30  ; 
Rawstron  v.  Taylor,  11  Ezch.  369,  382; 
Broadbent  v,  Ramsbotham,  %b.  615 
617;  Chasemore  r.  Richards,  7  H.L.C* 
349,  370,  371,  378 ;  ovemOin^  Balaton 
V.  Bensted,  1  Camp.  4(>3 1  and.  Dickin- 
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man  may,  however,  acquire  by  way  of  easement  the  right  to 
prevent  his  neighbour  from  abstracting  or  diverting  water 
which  does  not  flow  in  a  defined  course.^  And,  if  his  acquired 
right  is  infringed,  he  may  recover  damages.* 


6.  Percolations — Natural  Mights. 

The  principles  applicable  to  water,  the  presence  of  which  is  A  fortiori 
due  to  natural  causes ;  but  which  does  not  in  fact  flow,  but,^*!^  ^"^* 
merely  percolates  through  the  soil ;    follow  d  fm^tiori  from 
those  applicable  to  water,  which,  although  flowing  naturally, 
does  not  flow  in  a  defined  course.    Thus,  in  Cha^semore  v.  chasemora  v. 
Richards?  a  landowner  and  millowner  had  for  above  sixty    ^^'^^ 
years  ^  enjoyed  the  use  of  a  stream,  which  was  chiefly  supplied 
by  percolating  underground  water.     An  adjoining  owner  dug  on 
his  own  ground  for  the  purpose  of  supplying  water  to  the  in- 
habitants of  a  district,  many  of  whom  had  no  title  as  land- 
owners to  the  use  of  the  water.    The  underground  water  was  in 
consequence  drained  away ;  and  the  millowner  lost  the  use  of  the 
stream.     It  was  held,  that  he  had  no  right  of  action.^    It 
would  have  been  impossible  to  reconcile  such  a  right  with  the 
natural  and  ordinaiy  rights  of  landowners ;  or  to  fix  any  reason- 
able limits  to  its  exercise.* 

And  not  merely  is  a  man  free  from  liability,  who  drains  away  Acton  v. 
percolating  wat^r,  which  would  otherwise  have  found  its  way    ^ 
into  his  neighbour's  property.    He  is  equally  free  from  liability, 


son  r.  Grand  Junction  Canal  Co,,  7 
Ezch.  282.  See  alsoEnnorv.  BarweU, 
2  Giif.  410,  422.  As  to  what  consti- 
tutes water  flowing  in  a  defined  chan- 
nel, see  ante,  pp.  380,  381. 

1  See  Whitehead  r.  Parks,  2  H.  &  K. 
870. 

*  Jh. 

»  7  H.  L.  C.  349. 

*  This  made  no  difference,  as  the 
right  could  not  have  arisen  by  a  pre- 
pamed  grant  See  pp.  870, 385 ;  ante,  p. 


*  Affirming  S.  C.,2  H.  k  K.  168.  See 
aJBO  Scots  Mines  Co.  v.  LeadhiUs 
ICiiies  Co.,  34  L.  T.  34 ;  B.  v,  Metropo- 


litan  Board  of  Works,  3  B.  &  S.  710  ; 
and  cf.  New  River  Co.  v,  Johnson,  2 
E.  &  E.  435.  In  the  latter  case  it  was 
held,  that  a  person,  who  sustained 
damage  from  the  execution  of  works 
authorised  by  statute,  was  not  entitled 
to  compensation  under  the  compensa- 
tion clauses  of  the  statute ;  the  damage 
having  been  such,  that,  if  the  works 
had  not  been  authorised  by  statute,  the 
claimant  would  not,  according  to 
Chasemore  v,  Richards,  have  had  any 
right  of  action. 

*  Chasemore  v.  Richards,  7  H.  L.  C. 
371. 

0  0  2 
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Ballaoorkish, 
&c.,  Co.  V. 
H&rriBoa. 


if,  as  the  result  of  his  operations,  percolating  water  ceases  to  be 
retained  in  his  neighbour's  property.  Thus,  in  Adan  v.  Blun- 
ddl}  it  was  held,  that  the  owner  of  land  through  which  water 
flows  in  a  subterraneous  course,  has  no  right  or  interest  in  it, 
which  will  enable  him  to  maintain  an  action  against  his  neigh- 
bour, who  in  carrying  on  mining  operations  in  his  own  land  in 
the  usual  manner,  drains  away  the  water  from  the  land  of  the 
former,  and  lays  his  well  dry.  K  the  law  were  otherwise,  the 
advantage  on  one  side  and  the  detriment  on  the  other  would 
bear  no  proportion  whatever.  And  there  would  be  no  limit  of 
space  within  which  the  claim  of  right  could  be  confined.' 

So  also  in  BaUacorkish,  Jkc,  Co.  v.  Harrison?  There  the 
holders  of  a  mining  lease  caused  water,  which  would  otherwise 
have  flowed  into,  or  been  retained  in,  wells  and  springH  in  the 
supeijacent  land,  to  be  withdrawn  by  percolation  into  their 
mine.  The  property  was  situate  in  the  Isle  of  Man ;  and  the 
lessees  held  under  the  Crown,  in  whom  the  freehold  in  the 
mines  was  vested.  The  owners  of  the  superjacent  lands  became 
such  under  a  statutdry  severance  of  the  titles;  and  they  had 
used  the  wells  and  springs  for  farm  purposes.  It  was  held  that 
they  were  not  entitled  to  any  remedy  against  the  les5)ees  of  the 
mines.  It  was  observed,  that  the  relative  positions  of  the  sur&ce 
owners  and  the  mine  owners  could  not  be  different  from  those 
of  two  horizontally  adjacent  owners  who  were  always  strangers 
in  title  ;^  and  that  one  of  two  horizontally  adjacent  owners 
would  not  have  been  liable  for  laying  his  neighbour's  well 
dry.* 


»  12  M.  &  W.  324. 

>  See  p.  351.  See  also  New  River 
Co.  V.  JohnsoD,  2  E.  &  E.  485  ;  Grand 
Junction  Canal  r.  Shngar,  6  Ch.  487  ; 
West  Cumberland,  &c.,  Co.  v.  Kenyon, 
6  Cb.  D.  780,  781 ;  Hurdman  v,  N.  S. 
R.  Co.,  3  C.  P.  D.  174,  175 :  and  cf.  the 
Sc.  decision  of  Blair  v.  Hunter,  9  Sess. 
Cas.  (3rd  ser.)  204.  It  is  immaterial, 
whether  the  well  is  ancient  or  not.  It 
was  queried  in  Hammond  v,  HaU  (10 
Sim.  551),  and  in  Acton  v.  Blundell  (12 
M.  &  W.324),  whether,if  a  well  had  been 
ancient,  its  owner  would,  under  the  cir- 
cumstances stated  in  the  text,  have  had 


a  remedy.  This  question  was,  however, 
in  effect  answered  in  the  negative  in 
Chasemore  v,  Richnrds,  7  H.  L.  C.  349 : 
antdf  p.  382. 

»  L.  R.  6  P.  C.  49 :  nom-  BaUacor- 
Idsh,  &c.,  Co.  V.  Dumbell,  43  L.  J.  P. 
C.  19. 

^  On  the  principle,  that,  where  mines 
are  excepted  in  an  instrument  of  ae- 
yeranoe,  the  dominion  of  the  mine 
owner  in  respect  of  the  chamber  which 
incloses  the  minerals  is  complete :  amte^ 
pp.  67,  68. 

*  See  Acton  v.  Blundell,  12  M.  & 
W.  324  ;  iif/ira.    It  was  alao  oontendedl 
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However,  where  rights  exist  in  respect  of  wat^,  they  can,  Bat  rights 
apparently,  be  only  exercised  for  purposes  of  utility,  and  not  ^wTfor 

purpose!  of 
utility. 


wilfully  or  negligently.^ 


c.  PercoUdwiis — Acquired  Rights. 

A  man  may  acquire  by  way  of  grant  the  right  to  prevent  his  Pritnd 
neighbour  from  abstracting  or  diverting  water  which  percolates -^^j^^  ** 
or  oozes  through  the  soil.    Thus  in  Whitehead  v.  Parks^  there  ^^^  ^J 

grant. 

was  a  demise  of  a  dwelling-house  and  fifteen  pieces  of  land,  and 
a  grant  of  all  streams  of  water  which  lay  under  four  of  such 
pieces,  naming  them.  There  was  an  exception  out  of  the 
demise  of  all  mines,  &c.,  and  of  all  streams  of  water  except 
those  expressly  granted ;  with  power  for  the  lessor  to  enter  and 
work.  There  was  only  one  stream  of  water  upon  the  surface  of 
the  demised  premises,  and  this  was  suri'ounded  by  the  above- 
mentioned  four  pieces  of  land  ;  but  there  were  certain  wells  in 
those  pieces  of  land.  The  lessor  in  working  his  mines  cut  off 
the  wells.  It  was  held,  that  the  wells  had  passed  by  the  grant ; 
and  that  the  lessor  was,  accordingly,  liable.'  If  a  man's  rights  Damages  for 
in  percolating  water  are  infringed,  he  may  of  course  recover  "**«^«'^<*- 
damages.'* 

A  mBXL^  primd  facie  freedom  from  liability  in  respect  of  Prescription 
percolating  water  cannot,  it  would  seem,  be  altered  by  prescrip-  ^  ^  ™" 
tion.^    And,  whether  a  right  founded  on  custom  to  obtain  com- 


tluit,  according  to  the  custom  of  the  Isle 
of  Man,  (as  to  which,  see  po9t^  Chap. 
XXI.,  Sect.  2,  (a))  compensation  wcs 
paymble  for  the  damage  done  by  the  per 
eolation ;  but  no  snch  cnstom  was  proved 
to  exist    Although  a  mine  owner  is, 
jfrimd  facie,  not  liable  for  abstracting 
cxr  direrting  water  which  merely  per- 
oolsttes  through  the  soil,  he  must  not, 
in  interfering  with  snch  water,  inter- 
fere also  with  water  which  flows  in  a 
defined  course  :  Grand  Junction  Canal 
«.  Sfangar,  6  Ch.  483. 

1   See  Scots  Mines  Co.  r.  Leadhills 
Mines  Co.,  34  L.  T.  34 :  see  ahio  Chase- 
more  V.  Richards,  7  H.  L.  C.  388,  where 
X«orcl    Wensleydale  said  that  the  Act 
must    l)e  done  leasotoably.    See  also 


Acton  V,  Blundell,  12  M.  k  W.  336, 
where  the  analogous  civil  law  doc- 
trine was  referred  to,  and  where  the 
mining  operations  were  admitted  to 
have  been  carried  on  in  the  usual  man- 
ner ;  and  cf .  ante,  p.  382,  n. ',  and 
cases  there  cited. 

s  2  H.  ft  N.  870. 

>  Cf.  Ballacorkish,  &c.,  Co.  v.  Harri- 
son, L.  B.  6  P.  C.  60,  62 ;  Taylor  v.  St. 
Helens,  6  Ch.D.  273. 

«  See  Whitehead  v.  Parks,  2  H.  &  K. 
870. 

*  It  is  hard  to  see  how  the  right  in 
question  could  be  acquired  as  of  right 
Balston  v.  Bensted,  1  Camp.  463,  to 
the  contrary,  has  been  oTeimled :  see 
ante^  p.  886,  n.  '• 
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pensation  for  the  damage  caused  by  the  diversion  of  percolating 
neater  can  be  sustained,  is,  it  seems,  doubtful.^ 


Water  flowing 
in  artificial 
channel  maj, 
primd  facie, 
be  abstracted 
or  diyerted  at 
pleasore. 


Sect.  8.— WATER  FLOWING  IN  ARTIFICIAL   CHANNEL. 

a.  Natural  Rights. 

Where  the  presence  of  water  is  due  to  artificial  causes,'  any 
person,  in  or  through  whose  property  it  flows,  may,  primd  fcude, 
abstract  or  divert  it  at  pleasure,  without  incurring  any  liability.' 
But,  of  course,  no  such  right  can  be  exercised,  primd  facie,  by 
a  stranger.^  Whether  an  action  against  a  stranger  for  usurping 
such  a  right  would  lie  at  the  suit  of  a  person,  who,  under  a  mere 
permission  from  the  owner  of  an  artificial  watercourse,  conducts 
water  therefrom  to  his  land,  is  a  question,  which  has  been 
mooted,  but  not  decided.^ 


Primd  facie 
rights  may  bo 
affected  by 
grant. 


b.  Acquired  Rights. 

(a)  Grant 

Rights  to  the  prejudice  of  the  natural  rights  of  other  persons 
may  be  acquired  by  express  grant  in  water,  the  presence  of 
which  is  due  to  artificial  causes.*  But,  if  the  grant  is  made  sub- 
ject to  specified  conditions,  the  conditions  must  be  strictly  com- 
plied with.7    Similar  rights  may,  where  one  of  two  adjoining 


>  See  BallacorkiBh  Co.  v»  Harrison, 
L.  B.  6  P.  C.  64,  65.  See  past,  Chap. 
XXI.,  Sect.  2,  (a). 

3  It  has  been  already  aeen,  that  an 
artificial  wateroourae,  alter  it  has  been 
united  to  a  natoral  watercoorBe,  ia 
conaideied  to  haye  loat  its  artificial 
character ;  see  ante,  p.  3S1. 

>  See  Arkwright  v.  Gell,  6  M.  &  W. 
203;  Wood  v.  Waud,  3  £xch.  748; 
Rawstron  v.  Taylor,  11  t^.  882 ;  Gayed 
V.  Martyn,  19  C.  B.  N.  S.  759 ;  Rame- 
shor  V.  Koonj,  4  App.  Cas.  121, 126. 

<  See  Magor  v.  Chadwick,  11  A.  & 
E.  571,  586 ;  Wood  v.  Waud,  «.  $. ; 
Whaley  r.  Laing,  2  H.  &  N.  476 ;  nom. 


Laing  v.  Whaley,  3  ib.  675. 

*  See  Whaley  v.  Laing,  «.  «.,  4S6. 

'  See  Rawstron  v.  Taylor,  II  Bzch. 
369  ;  Gayed  «.  Martyn,  19  C.  B.  N.  S. 
759  ;  Taylor  «.  St  Helens,  6  Ch.  D. 
264;  Rameshor,  &c.,  v.  Koonj,  Ac, 
4  App.  Cas.  121, 126.  CI  Birmingham 
Canal  Co.  v.  Lloyd,  18  Yes.  515.  A 
grant  of  a  watercoune  means, /^ma 
facie f  a  grant  of  the  easement,  and  not 
of  the  land  oyer  which  the  water 
flows :  see  Taylor  v.  St.  Helens,  «.  #. 

7  See  Finch  v.  Birmingham  Canal 
Nay.,  5  B.  &  C.  820,  a  case  dealing 
with  statutory  rights  in  water  raised 
from  mines. 
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tenements  has  been  sold  by  the  person  who  was  formerly  the 
owner  of  both,  be  acquired  by  implied  grant  or  reservation.^ 


03)  Prescription. 

And  it  is  clear,  that,  in  many  cases^  rights  may  be  acquired  ^J^^^J^' 
by  prescription  in  respect  of  an  artificial  watercourse  similar  to 
those  which  riparian  owners  enjoy  ex  jure  naiurce  in  respect  of 
a  natural  watercourse.^  Thus,  in  BeesUm  v.  Weate?  it  was 
proved,  that  the  watercourse  in  question  was  artificial,  but  that 
the  plaintiff  and  his  predecessors  in  title  had  firom  immemorial 
time  enjoyed  the  use  of  it  as  of  right.  It  was  held  that  the 
defendant  was  liable  for  diverting  it.* 

So  in  Ivimey  v.  Stacker}  There  a  mine  had  from  before  the  jnmey  v. 
time  of  living  memory  been  worked  by  tin  bounders  according  ^tocker. 
to  the  custom  of  Cornwall^  The  bounders  had  from  before  the 
time  of  living  memory  used  for  the  purposes  of  their  works 
the  water  of  an  artificial  water-course,  which  arose  in  the  land 
of  another  person.  The  bounders  abandoned  the  mine  nine 
years  before  the  action  was  commenced,  and  since  that  time 
the  owners  had  been  in  possession.  It  was  held,  that  the 
owners  had  acquired  by  prescription  a  right  to  the  use  of  the 
water ;  and  that  the  owner  of  the  land  in  which  the  water  rose 
was  not,  therefore,  entitled  to  divert  it.^ 

And  the  mere  contingent  rights  of  third  parties  to  divert  Gaved  «. 
water  are  not  of  themselves  sufficient  to  prevent  a  person  from  *^^y"- 
acquiring  by  prescription  a  right  to  the  use  of  an  artificial 
watercourse.     Thus  in   Oaved  v.  Martyn?  a  flow  of  water' 


1  Rameshor,  &c.,  v,  Koonj,  &c.y 
4  App.  Cas.  128, 129.  Cf.,  as  to  Bup- 
port,  aiUe,  p.  310. 

'  It  was  formerly  eapposed  that  no 
such  rights  could  be  acquired,  however 
Ancient  the  watercoaTse  might  be,  and 
in  whatever  degree,  and  by  however 
xxnmeioiis  a  chus  of  persons,  enjoyed  : 
sec  Magor  v.  ChadwidE,  11  A.  &  B.  586. 
«  5  £.  &  B.  986. 

«  See  also  Ivimey  v,  Stocker,  1  Ch. 
396,  406. 

•  1  Ch.  396. 

•  See  jioff,  Chap.  XVIII.,  Sect.  3. 


7  Reversing  a  c  2  Dr.  &  Sm.  Sd7  ; 
where  it  was  held,  that  the  interests 
of  the  bounders  were  an  impediment 
in  the  way  of  and  adverse  to  tiie  rights 
of  the  owners ;  and  that  they  could 
not,  therefore,  be  regarded  as  the 
predecessors  in  estate  of  the  owners. 
See  further,  as  to  this  case,  post^  Chap. 
XVin.,  Sect.  3,  d, 

■  19  C.  B.  N.  S.  732. 

•  The  *' lower  launder  "referred  to 
in  the  case.  As  to  the  "  upper  launder,** 
seej^M^,  p.  394,  n.*. 
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must  bean 
enjoyment  as 
of  right. 


Arkwright  v. 
Uell. 


was  procured  by  the  plaintiff's  predecessor  in  title  driving  an 
adit  into  land  which  was  subject  to  the  rights  of  tin  bounders.^ 
The  flow  was  intended  to  be  permanent ;  and  it  was  enjoyed  by 
the  plaintiff  and  his  predecessors  without  interruption  for  more 
than  twenty  years.  The  defendant  diverted  the  water.  It  was 
held,  that  the  existence  of  rights  in  the  bounders,  which  they  had 
not  chosen  to  exercise,  did  not  deprive  the  plaintiff  of  the  remedy 
which  he  would  otherwise  have  had.'  And  it  is  not  neces- 
sary that  the  person  claiming  the  right  should  be  a  freeholder. 
A  mere  occupier  of  land,  through  which  water  flows  in  an  arti- 
ficial course,  such  as  a  lessee  or  licensee,  has  a  sufficient  interest 
in  the  soil  to  entitle  him,  after  an  enjoyment  for  twenty  years, 
to  maintain  an  action  for  diversion.^  And,  of  course,  his  right 
is  none  the  less,  because  he  also  happens  to  have  the  right  of 
searching  for  minerals  in  land  not  in  his  occupation.^ 

The  easement  must,  however,  if  claimed  by  prescription,  be, 
as  in  all  other  cases,  enjoyed  as  of  right,  and  neither  tn,  cZ<im, 
nor  precario.  If,  therefore,  a  flow  of  water  has  its  origin  in  a 
man  discharging  it  from  his  property  for  his  own  convenience  ; 
and  it  thence  flows,  either  in  an  artificial  channel,  or  in  a  channel 
of  its  own  formation  ;  the  enjoyment  of  it  will  be  considered  to 
be  precarious ;  and  no  rights  in  respect  of  it  can  be  acquired  as 
against  him  by  prescription  either  at  common  law  or  under  the 
Prescription  Act. 

Thus  in  Arkwright  v.  OeU,^  a  company  of  proprietors  in 
the  early  part  of  the  last  century,  and  by  an  agreement  with 
the  mine  owners,^  constructed  a  sough  or  drain  for  the  purpose 
of  draining  certain  mineral  fields.  The  water  from  this  sough 
flowed  into  a  brook.  In  1771  the  plaintiff^s  predecessor  in 
title  became  the  lessee  of  the  brook,  of  the  stream  issuing 
from   the  sough,  and  of  a  piece  of  land  below  the  junction 


»  See;>M^  Chap.  XVIII.,  Sect.  3. 

s  See  alao  Arkwright  v.  GcU,  5  M.  & 
W.  203  ;  Magor  v.  Chadwick,  11  A.  & 
E.  571 ;  Wood  «.  Waud,  8  Exch.  748  ; 
Whalcy  v.  Laing,  2  H.  &  N.  476 ;  nom. 
I^ing  r.  Whaley,  3  ib.  676 ;  Sutclife 
V.  Booth,  32  L.  J.  Q.  B.  136  ;  Rameshur, 
&c.  V.  Koonj,&c..  4  App.  Cas.  121,  ll!6. 
Cf.  Falmouth  v,  Innys,  Moaely,  92. 

»  See  Gayed  t?.  Martyu,  19  C.  B.  N.  8. 


732,  752. 

*  lb.,  per  Wllles,  J. 
»  6  M.  &  W.  203. 

*  Sach  agrecmeDts  have  long  beeii. 
customary  in  Derbyshire,  where  tHc 
mines  in  question  were  situate,  and  li^ 
fact  form  part  of  the  Derbyshire 
Custom  :  see  poH^  Chap.  XXI.,  Seot 
1./. 
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of  the  sough  with  the  brook.  He  shortly  afterwards  erected 
cotton  mills  on  this  piece  of  land ;  and  these  cotton  mills  were 
turned  by  the  united  waters  of  the  sough  and  the  brook.  In 
1789  he  became  the  owner  in  fee  of  those  properties,  and  also  of 
the  land  through  which  the  sough  was  made.  Meanwhile,  in 
1771  another  company  of  proprietors,  whom  the  defendants 
represented,  by  another  agreement  with  the  mine  owners,  com- 
menced the  erection  of  another  sough,  in  order  to  drain  a  larger 
portion  of  the  mineral  fields.  This  sough  was  on  a  lower  level 
than  the  former  one.  In  1836  the  latter  sough  became  so  far 
extended  as  to  drain  the  water  from  the  former  one ;  and  the 
water  supplying  the  plaintiffs'  mills  was  in  consequence  diverted. 
It  was  held,  that  no  action  could  have  been  maintained  against 
the  mine  owners ;  and  that,  accordingly,  no  action  was  maintain- 
able against  persons  who  merely  stood  in  the  position  of  their 
agents.  It  was  observed,  that  the  mill-owner  should  be  taken  to 
have  known,  that  the  watercourse  had  been  made  for  the  par- 
ticular and  temporary  purpose  of  getting  rid  of  a  nuisance  to  the 
mines,  and  that  it  might  at  any  time  have  been  discontinued  by 
the  mine  owners.  There  could  not  have  been  any  presumption 
of  a  grant  at  common  law  of  the  right  to  the  watercourse.  For 
such  a  grant  would  have  obliged  the  mine  owners  not  to  work 
their  minerals  by  the  ordinary  mode  of  getting  them  below  the 
level  drained  by  the  sough ;  and  to  keep  the  mines  flooded  up  to 
that  level,  in  order  to  make  the  flow  constant  for  the  benefit  of 
the  mill-owner.  And  the  right  was  one  which  could  not  have 
been  acquired  under  the  Prescription  Act  For  that  Act  only 
applies  to  easements,  which  are  enjoyed  as  of  right,  and  ai*e 
susceptible  of  interruption  by  the  servient  owner.^ 

The  principle  of  Arkwright  v.  GM  is  not,  however,  confined  Wood  v,  Wtud. 
to  cases,  where  the  owner  in  whose  property  the  flow  of  water 
originates  is  the  person  who  diverts  the  water.    The  same 
principle  applies  so  as,  primd  facie,  to  exempt  from  liability 


1  See  alao  Magor  v.  Chadwick,  1 1  A 
Jt  K.  671, 6S5  ;  Wood  r.  Waud,  3  Exch 
748  ;  Grcatrex  v.  Hay  ward,  8  »ft.  201 
Beeston   v,  Weate,  6  E.  &  B.  986 
Briscoe  r.  Drought,  11  Ir.  C.  L.  Rep 
2SO;  N.E.R.Cav.Emot,lJ.&H.154 


Scots  Mines  Co.  v.  Leadhills  Mines 
Co.  34  L.  T.  34 ;  Gaved  r.  Martyn, 
19  C.  B.  N.  S.  732  ;  Staffontehire,  &c., 
Canal  v,  Birmingham  Canal,  L.  B. 
1  H.  L.  254.  See  8.  2  of  the  Act  cited 
ante,  p.  814,  n. ". 
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intermediate  owners  who  divert  water  the  presence  of  which  is 
due  to  accidental  circumstances.  Thus,  in  Wood  v.  Waud,^  the 
owners  of  a  colliery  had  suffered  water  to  flow  out  of  their 
colliery  in  an  ai-tificial  watercourse  into  an  immemorial  and 
natural  stream  for  more  than  sixty  years.  The  plaintiff  was  a 
mill-owner,  whose  mills  were  situated  on  the  banks  of  the 
stream..  An  intermediate  owner,  through  whose  lands  the 
artificial  watercourse  passed,  diverted  it.  It  was  held,  that  no 
action  was  maintainable.  The  Court,  after  recognizing  the 
authority  ofArkwrigkt  v.  Oell,^  observed : — "  These  owners  merely 
get  rid  of  a  nuisance  to  their  works  by  dischaiging  the  water  into 
the  sough,  and  cannot  be  considered  as  giving  it  to  one  more  than 
another  of  the  proprietors  of  the  land  through  which  that  sough 
is  constructed.  Each  may  take  and  use  what  passes  through 
his  land,  and  the  proprietor  of  land  below  has  no  right  to  any 
part  of  that  water  until  it  has  reached  his  own  land."  ' 

So  in  Gaved  v.  Martyn^  There  a  tin-tye  or  artificial  cut 
had  been  made  by  tin  bounders ;  and  water  had  been  brought 
by  them  to  the  surface,  and  carried  along  such  cut,  for  the 
purpose  of  streaming  for  tin.  The  stream  flowed  over  the 
defendant's  land,  and  ran  into  a  brook.  The  plaintiff  had 
conducted  this  stream  by  means  of  a  trough  or  launder^  across 
the  brook  to  certain  clay-works  which  he  occupied ;  and  he  had 
enjoyed  the  stream  without  interruption  for  more  than  twenty 
years.  It  was  held,  that  the  tin  bounders  could  not  be  con- 
sidered as  having  permanently  abandoned  their  right  of  control 
over  the  water ;  and  that  the  plaintiff  had  not  accordingly  any 
right  of  action  against  the  defendant  for  diverting  the  stream.* 


1  3  Exch.  748. 

3  5  M.  &  W.  203  ;  ante,  pp.  392, 393. 

»  See  3  Exch.  779.  In  Wood  v. 
Waud,  the  intermediate  owner  had, 
besides  diverting,  abstracted  and  de- 
tained water  from  an  artiUdal  water- 
course of  a  temporary  nature,  so  as  to 
occasion  sensible  loss  to  the  plaintiff. 
He  was  held  liable  for  so  doing,  but 
the  question  was  only  raised  upon  a 
plea  of  not  guilty. 

<  19  C.  B.  N.  8.  732. 

*  Called  in  the  case  the  "  upper  laun- 
der."   See  as  to  the  "  lower  launder," 


ante,  p.  391,  n  •.  The  lower  launder 
had  not  been  made  by  the  bounders, 
but  was  only  subject  to  their  rights. 
See,  as  to  tin  bounding  and  streaming, 
po9t,  Chap.  XVIII.,  Sect.  3,  rf.  Sect, 

•  See  also  Wardle  v.  Brocklehurst, 
1  E.  &  E.  1060, 1061 ;  Mason  v.  Shrews- 
bury, &c.,  Co.,  L.  R.  6  Q.  B.  684. 
Briscoe  V,  Drought  (11  Ir.  C.  L.  Rep. 
250),  to  the  contrary  upon  this,  can- 
not be  sustained.  Cf.  iTimey  «. 
Stocker,  1  Ch.  409. 
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In  fact  the  enjoyment  of  the  easement^  of  discharging  water 
upon  the  property  of  a  neighbour  is  of  itself  no  evidence  of  the 
existence  of  an  easement  in  favour  of  that  neighbour  of  being 
bound  to  continue  the  discharge.' 

Where  an  artificial  watercourse  was  constructed  over  the  land  Constrnction  of 
of  the  servient  owner  under  a  mere  license  granted  by  bim  to  SZ: 
the  dominant  owner ;  and  a  successor  in  title  of  the  dominant  '^^''^ 
owner  enjoyed  it  without  iuterruption  for  twenty  years;  and 
he  had  no  knowledge  of  the  license ;  the  fact  of  the  license  is 
not  of  itself  sufficient  to  stamp  the  character  of  precariousness 
on  the  enjoyment.    But  it  is  evidence  from  which  a  jury  may 
find  that  there  was  never  any  enjoyment  as  of  right.' 


(y)  Remedies. 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed,  he  Remedies  for 
may  recover  damages.^    And  it  is  not  necessary  to  show  special  righta^^ 
damage  in  order  to  recover  for  the  diversion  of  an  artificial  ^"•s*^ 
watercourse,  in  respect  of  which  rights  have  been  acquired  by 
grant  or  prescription.*^    The  injured  party  may  also  have  an  injanction. 
injunction.'    But  his  right  to  an  injunction  may  be  lost  by 
laches ;  especially  if  he  has  permitted  expenditure  by  the  other 
party.^     And,  if  the  enforcement  of  the  right  would  cause 
inconvenience  or  injury  to  the  working  of  a  mine,  it  will  not, 
except  in  clear  cases,  be  enforced  ;  at  all  events  on  interlocutory 
motion.' 


1  See  infraf  Part  C,  Sect.  1,  h. 

'  See  BriBcoe  v.  Drought,  11  Jr. 
C.  L.  Bep.  250 ;  Gaved  v.  Martjn,  19 
C.  B.  N.  S.  75S.  Gf .  Mason  v.  Sbrews- 
bory,  &c.,  Co.,  L.  B.  6  Q.  B.  582,  567. 

*  (}aved  17.  Martyn,  ».  #.,  732:  see 
p.  745,  per  WiUes,  J .  As  to  acquiring 
bj  way  of  easement  a  right  to  the 
flow  of  a  part  of  water,  which  ia  itself 
penned  back  ander  an  acquired  ease- 
ment, see  ante,  p.  385.  For  a  claim 
to  nse  canal  water  for  mining  par- 
poses,  based  on  expectation  followed 
bj  expenditure,  see  Bankart  v.  Ten- 
nant,  10  Eq.  141.  Where  rights  in 
an  artificial  watercourse  are  acquired 


either  by  grant  or  prescription,  such 
rights  are  extinguished  by  unity  of 
seisin,  and  are  suspended  by  unity  of 
possession,  of  the  land  from  which  and 
the  land  to  which  the  water  flows: 
Ivimey  v.  Stocker,  1  Ch.  396,  408. 

*  Gayed  «.  Martyn,  19  C.  B.  N.  S. 
732  ;  Ivimey  v.  Stocker,  1  Ch.  408. 

*  See  Bochdale  Canal  Ca  v.  King, 
14  Q.  B.  122. 

•  Ivimey  v.  Stocker,  u.  s. 

'  See  Birmingham  v.  Lloyd,  18  Ves. 
515. 

•  See  ib,    Cf .  other  cases  cited  ante^ 
p.  62,  n.  K 


396 


NEIGHBOURS — ^WATER — 


[chap.  XVII. 


PART   B.— FOULING   WATER 


a.  Water  jUywing  naturaUy — Defined  Course? 


Riparian 
owner  may 
not,  primd 
Jacie,  foal 
natural  sur- 
face water. 


On  tlie  same  principle,  that  a  riparian  owner  may  use  a  Btream 
in  a  reasonable  degree,  or  abstract  or  divei-t  it  in  reasonable 
quantities,*  he  may,  by  washing  his  minerals  by  means  of  it,  or 
pumping  water  from  his  mines  into  it,  alter  its  quality  in  a 
reasonable  degree.  But,  as  he  may  not  sensibly  diminish  the 
l)ody  of  the  stream,*  he  may  not  sensibly  alter  its  quality.  He 
must  not,  therefore,  pinmd  facie,  impregnate  the  stream  with 
poisonous  or  foul  matter.* 
But  may  under  He  may,  however,  acquire  by  grant  or  prescription  the  right 
^^\i°n^'*'  to  foul  the  stream.*  And  a  right  acquired  by  prescription  may  be 
acquired  either  at  common  law,*  or  under  the  Prescription  Act^ 
In  Carlyon  v.  Loveinng^  the  plaintiff  and  the  defendant  were 
riparian  owners  of  a  watercourse  flowing  upon  the  surface. 
The  defendant's  property  was  situated  higher  up  the  stream 
than  the  plaintiff  s,  and  consisted  of  tin  mines.  The  defendant, 
in  washing  his  minerals,  sent  a  quantity  of  sand,  stones,  and 
rubbish,  which  became  dislodged  in  the  process,  down  the 
stream  ;  and  the  stream  was  in  consequence  fouled.  In  an 
action  for  so  doing  a  plea  of  a  right  under  the  Prescription  Act  ^. 
was  held  a  good  plea.  In  Wright  v.  Williams  •  an  action  was 
brought  for  fouling  a  watercourse  on  the  plaintiff's  land.  The 
defendant,  who  was  the  owner  of  a  copper  mine,  pleaded  a  right 


1  As  to  what  coiiBtitutes  imch  water, 
8Ge  ante^  pp.  380,  381. 

>  See  ante,  p.  382. 

>  See  ih. 

4  See  Hodgkinson  v.  Ennor,  4  B.  & 
8.  229;  Pennington  v.  Brinsop  Hall 
Coal  Co.,  6  Ch.  D.  769  :  see  also  Wood 
V,  Wand,  3  Ezch.  748.  It  is  no  defence 
to  an  action  for  foub'ng  a  stream  to 
show,  that  it  is  also  fouled  by  other 
persons :  Wood  v.  Waud,  «.  #. ;  Weed 
V.  Sutclifc,  2  Sim.  N.  8. 166  ;  Crossley 
r.  Lightowler,  2  Ch.  478  ;  Pennington 
r.  Brinsop  Hall  Coal  Co.,  «.  #.,  772. 


As  to  fouling  from  natural  drainage,^. 
The  point  was  left  open  in  the  Sc.  case 
of  White  V.  IMxon,  2  8ess.  Cas.  (4;h 
ser.),  904. 

•  See  Wood  r.  Waud,  %.  #.,  772  ; 
Carlyon  r.  Lovering,  1  H.  &  K.  797, 
798.  For  a  claim  by  implied  grant  lo 
pollute  water,  see  Hall  v.  Lund,  1  If. 
k  C.  676. 

•  See  Bealcy  r.  Shaw,  6  East,  214, 
215. 

'  See  s  2,  cited  ante,  p.  314,  n.  •. 
»  1  H.  &  N.  784. 

•  1  M.  &  W.  77. 
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to  sink  pits  on  his  own  land ;  to  fill  such  pits  with  iron ;  to 
cover  the  same  with  water  pumped  from  the  mine  for  the 
purpose  of  precipitating  the  copper  contained  in  such  water ; 
and  then  a  right  under  the  Prescription  Act^  to  let  off  the 
water  impregnated  with  metallic  substances  into  the  water- 
course. The  plea  was  held  good ;  on  the  ground  that  the  right 
in  question  was  in  substance  a  claim  to  a  watercourse  over  the 
land  of  another  person.' 

A  claim  by  custom  to  foul  natural  surface  water  was  held  Or  nnder 
good  in  Carlyov.  v.  Lovering?  In  that  case  (the  facts  of  which 
have  been  already  partly  stated  ^),  one  of  the  pleas  was  a  plea  of 
an  immemorial  custom  for  miners  within  the  stannaries  of  Corn- 
wall to  do  the  act  complained  of  ^  The  decision  was  founded 
on  the  fact,  that  the  custom  in  question  was  not  indefinite  or 
unreasonable,  but  limited  to  the  necessary  working  of  the 
mines.' 

If  a  man's  natural ^  rights  in  water  flowing  in  its  natural  course  Bem^dies  for 
and  in  a  defined  channel  are  infringed  by  fouling  it,  he  may,  in  fOTaiS^^i^tiiral 
general,  recover  damages.^     The  measure  of  damages  will  of  ■'"'^»^  ^**«'"- 
course  be  the  expenses  to  which  he  has  been  put.'    He  is  also,  in 
general,  entitled  to  an  injunction  to  restrain  the  continuance  of 
the  injury.     And  his  right  to  an  injunction  is  independent  of 
whether  he  can  prove  actual  damage.^®    If  a  man's  acquired  ^^ 
rights  in  water  flowing  in  its  natural  coui*se  and  in  a  defined 
channel  are  infringed  by  fouling  it,  he  may,  in  general,  recover 
damages,  and  have  an  injunction.^' 


1  See  B.  2,  cited  ante,  p.  314,  n.  *. 

«  See  also  Wood  r.  Waud,  8  Exch. 
748,  772 ;  and  cL  Basendale  v.  Mc. 
Murray,  2  Ch.  790. 

»  1  H.  &  N.  784. 

*  See  preceding  page. 

»  See    po9t,    Chap.    XVIIL,    Sect. 

3,^. 

*  See,  as  to  the  requisites  of  a  custom, 

ante,  pi  90,  n.  '. 
7  Sec  atUe,  pp.  381,  382. 

*  Wood  V.  Waud,  «.  #.,  748 ;   Pen- 


nington V.  Brinsop  HaU  Coal  Co.,  5 
Ch.  D.  774. 

*  Pennington  v.  Brinsop  HaU  Coal 
Co.,«.  *.,  769,  774. 

^®  /(.;and8eea;t^^,pp.382,383.  For 
the  form  of  an  injunction  to  restrain 
the  pollution  of  a  stream,  see  Ling- 
wood  r.  Stowmarket  Co.,  1  Eq.  77  :  see 
also  Set.  225  et  teq, 

^^  See  ante,  pp.  384,  386. 

*^  See  Pennington  v.  Brinsop  HaU 
Coal  Co., «.  #. 
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No  right, 
primd  facie, 
to  foal  water 
in  undefined 
channel,  or 
percolating 
water. 


b.  Water  flowing  in  Natural  Course  hut  not  in  Defined 

Channel — Percolating  Water. 

It  does  not  follow^  that,  because  water,  wbich  does  not  flow 
in  a  defined  channel,^  or  wbich  percolates,'  may,  primd  facie, 
be  abstracted  or  diverted,  it  may  be  fouled  Whoever  fouls 
water,  which  does  not  flow  in  a  defined  channel,  may,  primd 
facie,  be  made  liable  in  damages.'  And  whoever  fouls  per- 
colating water,  may,  primd  facie^  be  made  liable  in  damages ;  ^ 
and  may  be  restrained  by  iuj  unction.^ 


Or  water  in 
artificial 
channel — 
Magor  V. 
Chad  wick. 


Whaley  V. 
Laing. 


c.  Water  flowing  in  Artificial  Channel,, 

In  Magor  v.  Chadunck '  the  owners  of  a  mine  made  an  adit 
through  their  lands  in  order  to  drain  the  mine.  They  after- 
wards ceased  to  work  the  miue ;  and  the  p]ainti£fs,  who  were  the 
owners  of  a  brewery,  and  through  whose  premises  the  water 
had  flowed  for  more  than  twenty  years  after  the  working  ceased, 
had  used  it  during  that  time  for  brewing.  The  defendants, 
who  were  the  owners  of  other  mines,  and  did  not  claim  under 
the  owners  of  the  adit,  began  to  use  the  adit  for  the  purpose  of 
draining  their  mines ;  and,  in  so  doing,  they  polluted  the  water. 
They  were  held  liable. 

In  Whaley  v.  Laing  ^  the  plaintiff*,  by  the  permission  of  a 
canal  company,  made  a  communication  from  the  canal  to  his 
own  premises.  By  means  of  the  water  so  conducted  he  fed 
the  boilers  of  an  engine,  which  lie  used  for  mining  purposes. 
The  defendant,  without  any  right  or  permission  from  the 
company,  fouled  the  water  in  the  canal,  and,  in  consequence, 
the  water  which  came  to  the  plaintiff^'s  premises ;  and  by 
contact  with  this  water  the  plaintiff^'s  boilers  were  injured. 
It  was  contended,  that  the  plaintiff*  had  no  right  to  the  water 
until  he  took  it ;  that,  when  he  took  it,  it  was  already  fouled ; 
that  it  was,  therefore,  his  own  act  which  occasioned  the  injury ; 


»  Ante,  p.  386. 
s  Ante,  p.  387. 
>  Hodgklnson  v.  Ennor,4  6.  k  6. 229. 


*  Turner  c.  Mirfield,  34  Bcav.  320; 
Womersley  r.  Charch,  17  L.  T.  n.8. 190. 

•  11  A.  &  E.  571. 
»  2  H.  &  N.  476. 
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and  that  he  oould  not,  accordingly,  have  any  right  of  action. 
The  defendant  was,  however,  held  liable.^ 

In  Magor  v.  Ghadwick  the  defendants  were  strangers,  and  the  Other  cases 
plaintiffs  had  an  uninterrupted  enjoyment  of  the  water  for  more  ^  ^  ^'^' 
than  twenty  years ;  and  the  decision  proceeded  expressly  upon 
those  two  grounds.'  It  seems,  however,  clear,  that  a  person,  in 
whose  land  an  artificial  watercourse  commences  to  flow  is, primd 
facie,  under  an  equal  disability  with  a  stranger  to  foul  that  water, 
to  the  prejudice  of  the  person  whose  land  it  reaches.  And  it  seems 
equally  clear,  that  such  disability  ought  not  to  depend  on  an  un- 
interrupted enjoyment  by  the  injured  party  for  twenty  years ; 
but  that  it  ought  to  exist,  however  short  the  enjoyment  may 
be.'  Whether,  in  each  of  these  cases,  the  disability  extends  to 
an  intermediate  owner  through  whose  land  the  water  flows 
without  any  act  on  his  part  to  induce  such  flow,  is  a  question 
of  greater  difficulty.  But  it  is  conceived,  that  this  may  also 
be  answered  in  the  affirmative. 

If  a  man's  rights  in  an  artificial  watercourse  are  infringed  by  Damages, 
fouling  it,  he  may  of  course  recover  damages.^ 


d.  Rivers  Pollution  Prevention  Act 

Every  person,  who  puts  the  solid  refuse  of  any  quarry  into  Offences 
a  stream,*  so  as  to  interfere  with  its  due  flow,  or  to  pollute  its  aS1°^  * 
waters,  commits  an  offence  against  the  Riv.  Poll.  Prev.  Act, 
1876.^  Every  person,  who  puts  any  solid  matter  from  any  mine 
into  any  stream,  in  such  quantities  as  to  prejudicially  interfere 
with  its  due  flow;  or  any  poisonous,  noxious  or  polluting 
solid  or  liquid  matter  proceeding  from  any  mine,  other  than 
water  in  the  same  condition  as  that  in   which   it  has  been 


1  This  decision  was  in  the  Exch.  Ch. 
(nom.  lAing  v.  Whaley,  3  fl.  &  N.  675, 
901),  reyeised  by  a  majority  of  the 
Conrt,  but  only  upon  a  question  of 
pleading. 

>  See  11  A.  A  E.  p.  586  ;  and  see  the 
obseirations  on  this  case  in  Wood  r. 
Wand,  3  Exch.  777. 

>  See  and  consider  Wood  r.  Waud, 
«.  #.,  777,  779 ;  Whaley  i?.  Laing,  2  H. 
A  N.  486  :  and  d  Hodgkinson  v.  En- 
nor,  4  B.  &  S.  229 ;  Turner  r.  Mirfield, 


34  Bear.  390.  Such  a  fouling  is  an  ex- 
cessive user  of  the  acquired  easement  to 
discharge  the  water  (as  to  which,  see 
post,  p.  402).  The  point  was  expressly 
left  open  in  Magor  r.  Ghadwick :  see 
11  A.  &  E.  586. 

*  Magor  V.  Ghadwick,  u,s. ;  Whaley 
r.  Laing,  u.  s, 

*  As  to  the  meaning  of  "  stream,''  see 
39  k  40  Vict.  c.  75,  s.  20. 

*  39  &  40  Vict.  c.  76  :  see  8.2. 
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drained  or  raised  from  such  mine ;  commits  an  offence  against 
the  Act ;  unless,  in  the  case  of  poisonous,  noxious  or  polluting 
matter,  he  shows  to  the  satisfaction  of  the  Court,  that  he  is 
Proceedings,  using  the  best  means  to  render  it  harmless.^  Proceedings, 
however,  cannot  be  taken  against  any  person,  who  puts  refuse 
from  a  mine  into  a  stream,  save  by  a  sanitary  authority ; 
nor  without  the  consent  of  the  Local  Government  Board.  But, 
if  the  sanitary  authority  refuse  to  take  prxK^edings.  the  person 
interested  may  apply  to  the  Local  Government  Board,  who  may 
direct  the  sanitary  authority  to  take  proceedings.  Any  person 
against  whom  any  proceedings  are  proposed  to  be  taken  may 
object  before  the  sanitary  authority  to  such  proceedings  being 
taken.^  The  sanitary  authority  are  empowered  to  enforce  the 
provisions  of  the  Act'  Offences  against  the  Act  may  be 
restrained  by  the  summary  order  of  a  county  court ;  and  dis- 
obedience to  the  order  subjects  the  defaulter  to  penalties.^ 
An  appeal  lies  to  the  High  Court,  and  a  case  may  be  removed 
there.^  Proceedings  cannot  be  taken,  until  the  expiration 
of  two  months  after  written  notice  of  the  intention  to  take 
them  has  been  given  to  the  offender ;  nor  while  other  pro- 
ceedings in  relation  to  such  offence  are  pending.^  However, 
the  powers  given  by  the  Act  do  not  prejudice  any  other  powers 
vested  in  any  person  ;  and  such  other  powers  may  be  exercised, 
as  if  the  Act  had  not  passed/ 


PART   C— DISCHARGE   AND   ESCAPE   OF   WATER 


No  right, 
primd  facie 
to  diflchaige 
water. 


Sect.  l.-DISCHARGE  OF  WATER. 


a.  Natural  Rights, 

Primd  facie,  a  man  has  no  right  to  be  an  active  instrument 
in  discharging  water  from  his  property  upon  the  property  of 


»  S.6. 
»  8.6. 
»  S.  8. 
<  S.  10. 


»  8. 11. 
•  8.  13. 
7  8. 16. 
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hifi  neighbour.^  Thus,  in  Arhwright  v.  Oell?  already  referred 
to,'  and  the  cases  which  followed  that  decision,^  the  person,  in 
whose  property  the  discharge  originated,  would  have  had  no  right, 
primd  facie,  to  compel  his  neighbour  to  receive  the  discharge. 

In  like  manner,  if  an  owner,  whose  mine  is  upon  a  higher  Upper  and 
level,  conducts  water  therefrom  to  the  mine  of  a  lower  owner 
by  artificial  pipes,^  or  channels  ;•  or,  in  any  other  way,  actively 
interferes  in  conveying  water  therefrom  to  a  lower  mine  ;^ 
he  is,  primd  facie,  liable  for  the  injury  thereby  caused.  More- 
over, if  a  barrier  between  an  upper  and  a  lower  mine,  which, 
if  left  undisturbed,  would  have  prevented  an  influx  of  water, 
has  been  removed  or  perforated  by  the  lower  owner,  the 
higher  owner  is  not  at  liberty,  primd  facie,  to  conduct  water 
in  such  a  course  as  to  pass  by  the  aperture  or  perforations 
into  the  lower  mine.  For  no  man  has  a  right,  primd  fame,  to 
conduct  water  to  the  weak  point  of  his  neighbour's  boundary.® 
And  even,  if  an  upper  owner  pumps  up  water  from  a  lower  to 
an  upper  part  of  his  own  mine,  and  such  water  thence  descends 
by  gravitatiop  into  the  lower  mine,  and  floods  it,  the  upper 
owner  is  liable.'  And  in  none  of  such  cases  can  the  upper  Absence  of 
owner  excuse  himself  on  the  ground,  that  he  has  acted  with-  S^^Hal. 
out  negligence,  and  in  the  due  working  of  his  mine,  and  in  order 
to  work  it  as  advantageously  as  possible.^^ 


>  See  Oaved  r.  Martyn,  19  C.  B. 
N.  S.  758  ;  Roberts  v.  Rose,  3  H.  &  C. 
162 ;  L.  R.  1  Exch.  89,  90 ;  Hnrdman 
r.  N.  E.  R.  Co.,  8  C.  P.  D.  173. 

«  6  M.  &  W.  203. 

»  ^»^^,p.392. 

«  Magor  r.  Chadwick,  1 1  A.  &  £.  571 ; 
Wood  r.  Waud,  3  Exch.  748  ;  Greatrcx 
r.  Hayward,  8  ib,  291  ;  Gaved  v.  Mar- 
tyn, «.  #.,  732  ;  Mason  r.  Shrewsbary, 
kc.,  Co.,  L.  R.  6  Q.  B.  578  :  see  ante, 
pp.  393,  et  seq, 

*  Lomax  r.  Stott,  39  L.  J.  Ch. 
834. 

*  Baiid  r.  Williamson,  15  C.  B.  N. 

S.  390,  391 ;   Westminster,  &c.,  Co.  r. 

Clayton,  36  L.  J.  Ch.  476,  478  ;  Plant 
V.  Stott,  21  L.  T.  N.  8.  106 ;  Phillips 
r.  Homfray,  6  Ch.  781. 

7  Hawaid  v.  Bankes,  2  Barr.  1114 ; 


Beaufort  v.  Morris,  6  Ha.  340 ;  Smith 
r.  Kenrick,  7  C.  B.  563,  566  ;  Fletcher 
r.  Rylands,  3  H.  &  C.  789,  796  ;  Smith 
r.  Fletcher,  L.  R.  9  Exch.  65  ;  Cromp- 
ton  r.  Lea,  19  £q.  127. 

*  Westminster,  &c.,  Co.  r.  Clayton, 
36  L.  J.  Ch.  476,478.  Ct  Lomax  r. 
Stott,  39  ib,  834.  The  law  of  Scotland 
IS  the  same :  sec  Durham  r.  Hood,  9 
Sess.  Cas.  (ser.  3),  474,  where  the 
upper  owner  had  exploded  lai^ge 
charges  of  gunpowder  in  order  to  get 
rid  of  the  water. 

•  Baird  v.  Williamson,  15  C.  B.  N.  S. 
376;  Rylands  r.  Fletcher,  L.  R.  3 
H.  L.  341.  And  see  A.-G.  r.  Tomline, 
12  Ch.  D.  228,  229. 

*<>  See  Westminster,  &c.,  Co.  v.  Clay- 
ton, 36  L.  J.  Ch.  476,  478  ;  Rylands 
r.  Fletcher,  L.  R.  3  H.  L.  341,  342. 
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Right  may  be 
acquired  by 
grant  or  pre- 
Bcription. 


b.  Acquired  Rights. 

A  right  may  be  acquired  as  an  easement  by  grant ;  or  by 
prescription  at  common  law,  or  under  the  Prescription  Act ;  to 
interfere  actively  in  discharging  water  upon  the  land  of  another, 
whether  such  water  does,  or  does  not,  originate  in  the  land  of 
the  dominant  owner.^  A  liberty  to  drain  water  from  an  intended 
"  colliery  **  will,  having  regard  to  the  wide  meaning  of  that 
word,*  receive  a  proportionately  wide  construction.'  Upon  a 
grant  or  exception  of  mines,  with  liberty  express  or  implied  to 
the  mine  owner  to  drain  the  mines  through  the  property  of  the 
grantor  or  grantee,  the  mine  owner  is  not,  primd  facie,  entitled 
so  to  drain  an  adjoining  mine  of  which  he  may  also  be  the 
owner.* 

Rail.  a.  Act.  A  landowner,  whose  land  is  compulsorily  purchased  by  a 
railway  company  under  the  authority  of  the  Rail.  CI.  Cons. 
Act,  1 845 ;  who  possesses  mines  under  the  railway,  or  within 
the  prescribed  distance  therefrom,  which  he  is  prevented  from 
working  by  reason  of  apprehended  injury  thereto  ;  and  who 
possesses  other  adjoining  mines,  which  extend  so  as  to  lie  upon 
both  sides  of  the  railway ;  has  under  the  Act  a  similar  right 
to  make  water  communications  between  such  other  mines 
through  the  intervening  land  for  drainage  purposes,  exerciseable 
under  similar  limitations,  and  followed  by  similar  consequences, 

Wat.  ci.  Act  to  those  already  ^  noticed  with  respect  to  ways.*  And  the  Wat. 
CL  Act  contains  somewhat  similar  provisions.^ 

The  Land  Tax  Red.  Act,  42  Geo.  3,  c.  116,  contains  provisions^ 
reserving  mining  easements,  where  land  containing  mines  is 


Other  statu 
toxy  grants. 


1  See  Arkwright  «.  Oell,  6  M.  &  W. 
203  ;  Magor  v,  Chadwick,  11  A.  &  E. 
571 ;  Wood  r.  Wand,  3  Exch.  748  ; 
Gaved  v.  Martyn,  19  C.  B.  N.  S.  758  ; 
Roberts  v.  Rose,  3  H.  &  C.  162 ;  L. 
R.  1  Exch.  82, 89, 90 ;  Mason  v.  Shrews- 
bury, &c.,  R.  Ck).,  L.  R.  6  Q.  B.  583. 
Cf.  Carlyon  v.  Lovering,  1  H.  &  N. 
784.  For  claims  by  implied  grant  to  use 
a  drain,  see  Pyer  v.  Carter,  1  H.  &  N. 
916 ;  Ewart  v.  Cochrane,  4  Macq.  117. 

3  See  antej  p.  25. 

*  See  Hodgson  v.  Field,  7  East,  613, 
620. 


*  See  and  consider  Bowser  «.  Mac- 
lean, 2  De  O.  F.  &  J.  415 ;  Proud  r. 
Bates,  34  L.  J.  Ch.  406  ;  Jegon  i;. 
Vivian,  6  Ch.  742 ;  Bardley  v.  Gran- 
ville,  3  Ch.  D.  826  :  in  analogy  to  the 
rule  in  case  of  a  right  of  way,  that 
where  a  way  is  granted  for  a  particular 
purpose,  it  cannot  be  used  for  a  dif- 
ferent purpose :  see  ante,  p.  361. 

*  Antej  pp.  370,  371. 

<  See  ss.  80, 82  of  the  Act,  cited  ante, 
pp.  6  n.,  7  n. 
7  See  10  &  11  Vict,  c  17,  a.  24. 
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sold  under  the  powers  of  the  Act.^  MiniDg  easements  in 
respect  of  water  may  also  be  exercised  under  the  Incl.  Act, 
22  &  23  Vict.  c.  43  ; «  by  the  Duke  of  Cornwall  and  his 
lessees  under  the  Act  7  &  8  Vict.  c.  105  ;*  by  the  Crown  and 
persons  claiming  under  it  under  the  Cornwall  Subm.  Mines  Act, 
1858;*  and  by  the  Crown  in  respect  of  the  foreshore  or  the 
adjacent  lands  under  the  Crown  Jjands  Act,  1865.*^  These 
several  rights  have  been  already  mentioned.^ 

In  wiiatever  way  a  right  is  acquired  in  respect  of  water,  it  Not  exer- 

cisfiftblfi  vil* 

must  not  be  exercised  wilfully  or  negligently.^  faiiy  or 

negUgently. 


Sbct.  2.— escape  of  WATER. 

a.  Natural  Rights — Gravitation — Water  'present  NaturaUy, 

(a)  Oenerally, 

Primd  fade,  a  man  is  free  from  liability,  if  water,  which  is  FnmdfacU 
present  in  the  ordinary  course  of  nature  upon  or  within  orjjf^^^^of 
beside  his  property,  escapes  from  or  thi*ough  his  property  to  ^*«rpre8ent 
that  of  his  neighbour  by  the  mere  force  of  gravitation.^    If,  in 
such  a  case,  the  neighbour  wishes  to  protect  himself,  he  should 
put  up  barriers.'    And  this  is  his  only  remedy.    He  cannot,  for 
example,  enter  upon  the  property  of  the  other  owner,  in  order 
to  remove  the  water.^^ 


^  AnUf-p,  146. 
s  AfUe^  p.  276. 
»  Ante,  p.  277. 
<  Ante,  p.  279. 
»  Ante,  p.  280. 

*  See  preceding  notes. 

7  See  Smith  v,  Eenrick,  7  0.  B.  515 ; 
Bylands  «.  Fletcher,  L.  R.  8  H.  L. 
830;  Crompton  r.  Lea,  19  £q.  127, 
129. 

*  See  Smith  v.  Kenrick,  «.  «.,  515, 
664 ;  Fletcher  v.  Rjlands,  8  H.  Ac  C. 
789  ;  Bylands  v,  Fletcher,  L.  R.  8  H. 
Ii.  338,  842 ;  Jegon  v,  Vivian,  6  Ch. 
758,  769  ;  Wilson  r.  WaddeU,  2  App. 
Caa.  98, 99 ;  A.-G.  r.  Tomline,  12  Cb. 


D.  228, 14  ib.  68. 

'  See  Smith  v,  Kenrick,  u,  s.,  565 ; 
Baiid  V,  Williamson,  15  C.  B.  N.  S. 
892  ;  Westminster,  &c.,  Co.  v,  Clayton, 
86  L.  J.  Cb.  478  ;  Rjlandsv.  Fletcher, 
«.  #.,  889,  341 ;  Crompton  v.  Lea,  v,  «., 
123,  124 :  see  also  Jegon  r.  Vivian, 
«.  $,  *'  The  water  is  a  sort  of  common 
enemy,  against  which  each  man  most 
defend  himself,'*  Smith  v.  Kenrick, 
u.  #.,  56Gfper  Cresswell,  J. 

w  See  R.  V.  Spon  Lane  Co.,  3  Q.  B. 
D.  680,  682,  per  Cockbnm,  C.  J.,  and 
Mellor,  J.  The  law  of  Scotland  is  the 
same :  see  Durham  v.  Hood,  9  Sess. 
Cas.  (3id  ser.)  474. 
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03)  Natural  User  of  Properly — Damage. 

So,  if  a  man  digs  a  well  upon  his  land ;  and  his  neighbour, 
whose  land  is  on  a  lower  level,  afterwards  opens  a  mine,  and  the 
water  flows  into  it ;  the  owner  of  the  well  is  free  from  liability.^ 

And  if  the  workings,  or  an  alteration  in  the  workings,  of  a  mine 
owner  upon  a  higher  level  are  proper  and  usual,  he  will  be  free 
from  liability ;  although,  as  the  necessary  result  of  such  workings, 
or  such  alteration,  water,  which  had  not  previously  so  descended, 
descends  by  gravitation  into  a  lower  mine  ;  or  water,  which  had 
previously  descended,  descends  in  greater  quantities.^  Thus,  in 
Smith  V.  Kenrick,^  the  plaintiff  and  the  defendant  were  the 
owners  of  collieries  A.  and  B.  The  collieries  adjoined,  and  B. 
was  on  a  higher  level  than  A.  A  predecessor  of  the  defendant, 
but  with  whom  he  had  no  privity,  had  made  three  '  thyrlings ' 
or  large  holes  through  a  vertical  seam  of  coal  in  A.,  which 
formed  a  barrier  between  A.  and  B.  When  the  defendant 
became  the  occupier  of  B.,  there  was  a  large  body  of  sub- 
terranean water  therein,  which  was  supported  by  a  thick 
horizontal  bar  of  coal  in  B.  The  inevitable  effect  of  removing 
the  bar  would  be,  that  the  water,  by  the  mere  force  of  gravitation, 
would  flow  through  the  thyrlings  into  A.  The  defendant 
nevertheless  worked  out  the  bar  in  the  usual  and  proper  course ; 
and  A.  was  in  consequence  inundated.  It  was  held,  that  the 
plaintiff  had  no  remedy.^  And  the  principle  applicable  to 
water  collected  by  previous  workings  equally  applies  to  water 
collected  by  the  workings  or  alteration  in  question.^ 

So  in  the  case  of  surface  water  produced  by  rainfalls.  Thus, 
in  Wilson  v.  Waddell,^  the  respondents  were  the  owners  of 
mines,  which  dipped  towards  adjacent  mines  of  the  appellant,s 
in  such  a  way  that  rain  falling  on  the  surface  of  the  respondents* 


1  See  the  question  asked  by  Bram- 
well,  B.,  in  Fletcher  v,  Rylands,  3  H. 
&  C.  781.  Cf.  the  conyerse  case  of 
Acton  V.  Blnndell,  ante,  p.  388. 

>  See  Scots  Mines  Co.  v.  Leadhills 
MinesCo.,34L.  T.  34. 

»  7  C.  B.  615. 

*  See  also  Baird  v.  Williamson,  16 
C.  B.  K.  S.  376,   890;    Rylands   v. 


Fletcher,  L.  R.  3  H.  L.  389,  341  ; 
Crompton  v.  Lea,  19  £q.  123, 124, 126  ; 
Hurdman  v.  N.  B.  R.  Co.,  3  C.  P.  D. 
174  ;  West  Cumb.,  &c.,  Ca  v,  Kenjon, 
11  Ch.  D.  787,  788, 789 ;  A.-G.  v.  Tom- 
line,  12  ib,  228. 

•  Crompton  v.  Lea,  u,  #.,  127. 

•  2  App.  Cas.  96. 
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mines  would^  unless  stopped  by  such  surface  or  by  the  minerals 
thereunder,  descend  by  gravitation  into  the  appellants'  mines. 
The  respondents,  in  the  usual  and  proper  course  of  working, 
removed  their  minerals.  The  superjacent  surface  in  consequence 
cracked ;  and  the  rainfall,  which  would  otherwise  have  flowed  over 
it,  flowed  into  the  respondents'  workings,  and  thence  into  the 
appellants'  mines.  It  was  held,  that  this  was  a  damnum  absque 
injuria  ;  and  that  the  appellants  were  without  a  remedy.  No 
servitude,  in  such  cases,  lies,  primd  fade,  on  the  owner  of  the 
upper  mines,  for  the  benefit  of  the  owner  of  the  mines  on  the 
dip,  to  preserve  either  the  surface,  or  the  subjacent  minerals,  as 
water-tight  as  the  undisturbed  state  of  the  strata.^  And  even 
where  the  upper  mine  is  worked,  not  by  mining,  but  by 
quarrying,  the  result  is  the  same ;  although,  as  the  consequence, 
the  rain,  instead  of  escaping  by  the  ordinaiy  watercourses, 
becomes  confined  in  a  leaky  or  porous  hollow.' 

Lomaxv.Stott^  was  decided  on  similar  principles.  There  Lomaz  v. 
the  defendants  were  working  mines  in  two  places,  A.  and  B. ;  B. 
being  to  the  dip  of  A.,  towards  which  the  water  from  A.  would 
naturally  flow  in  the  proper  course  of  working.  The  defendants 
worked  out  the  minerals  in  A. ;  and  then,  to  save  pumping  up 
the  water,  they  stopped  up  the  opening  between  A.  and  B. 
The  water  in  consequence  became  dammed  up  in  A  ;  and  it 
then  rose  so  high  as  to  overflow  by  gravitation  the  plaintiff's 
mine.     It  was  held,  that  the  plaintiff  had  no  remedy.^ 

And  if  the  higher  owner  makes  a  crut,  or  drift,  or  way,  in  his  Drifts  or  vays 
mine,  not  for  the  purpose  of  artificially  conducting  water  into  ^i^ 
his  neighbour's  mine,  but  in  the  ordinary  and  proper  course  f^^™ 
of  working  his  own  mine  ;  and  water  flows  along  such  crut,  or  property. 
drift,  or  way,  and  floods   his  neighbour's  mine;  the   higher 
owner  will  not,  primd  facie,  be  liable.* 

1  See  Wilson  v.  WaddeU,  2  App.  bad  been  pierced  by  the  plaintiff 's  pre- 

Cafl.  99.  decesBors,  wbo,  in  so  doing,  bad  ties- 

'  See  Smitb  v.  Fletcher,  L.   K.  7  passed  in  the  defendants*  mine. 

Excb.  307, 309  ;  9  i>.  66 ;  Fletcher  r,  »  See  Baird  v,  Williamson,  16  C.  B. 

Smith,     2    App.    Crs.    786  ;    and   ct  N.  S.  376,  390,  391,  where  a  crnt  had 

HuitimBii  V.  North  East  KaiL  Co.,  3  C.  been  made ;  Jegon  r.  Vivian,  6  Ch. 

F.  D.  168.  742,  768,  where  drifts  and  ways  had 

a  39  Tu  J.  Ch.  884.  been  made.    See  also   Scots  Mines 

4  Xlie  barrier  between  the  two  miLcs  Co.   v,  Leadhills  Mines    Co.    34  L* 
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UBor  of  way  of  Upon  similar  principles,  a  man  who  is  entitled  to  sink  a  shaft 
through  overlying  land  from  the  surface  to  the  mines  in  order 
to  reach  and  work  them,^  is  not  apparently  the  less  entitled, 
because  it  is  shown,  that  the  process  of  sinking  will  inevitably 
let  loose  a  body  of  water  within  the  overlying  land,  and  thereby 
ruin  it.^  It  is  at  all  events  certain,  that  be  will  not  be  re- 
strained from  so  doing,  if  the  anticipated  danger  is  shown  to  be 
visionary.' 
Law  otherwise,  Where,  however,  the  outlet  into  the  lower  mine  was  made 
maciebj  by  or  by  the  default   of  the   higher   owner,  or  his   prede- 

higher  owner,  eessors  in  title,  the  principle  of  Smith  v.  Kenrick^  will  not 
apply.  In  such  a  case  the  higher  owner  cannot  free  himself 
from  liability  on  the  ground  that  the  flow  from  his  property  is 
due  to  gravitation.*^  But  if  the  trespass,  and  the  flow  of  water 
which  is  the  subject  of  complaint,  happen  at  two  different 
periods,  and  the  lower  owner  has  already  been  compensated 
for  the  trespass,  he  cannot  afterwards  claim  relief  on  the  ground 
of  injury  from  the  water.* 
Or  where  And  the  owncr  of  the  foreshore  will  not  be  permitted  to  re- 

bamer  against 

sea  remoYed.  move  shingle  therefrom,  so  as  to  expose  the  foreshore  to  the 
inroads  of  the  sea.  For  there  is  no  analogy  between  the  prin- 
ciples applicable  to  water  pursuing  occult  courses  and^  those 
applicable  to  a  great  visible  bank  operating  as  a  protection 
against  the  visible  waves  of  the  sea.^  And  it  is  the  duty  of 
the  Crown  to  preserve  the  realm  from  the  inroads  of  the  sea ; 
at  whose  instance,  therefore,  a  person  who  proceeds  to  destroy 
a  natural  barrier  against  the  sea  may  be  restrained.^ 

T.  34 ;  Rylands  r.  Fletcher,  L.  R.  3  *  Firmstone  v.  Wheeley,  3  D.  &  L. 

H.  L.  830 ;  Phillips  t?.  Homfray,  6  Ch.  203.     See  also  Smith  v.  Kenrick,   7 

781 :  and  see  Smith  v,  Fletcher,  L.  B.  C.  B.  560,  564.     See,  however,  Clegg 

9  Ex.  64,  66,  67 ;  nom.  Fletcher  r.  v.  Dearden,  12  Q.  B.  576. 

Smith,  2  App.  Cas.  781.  *  See  Clegg  f.  Dearden, «.«. ;  Smith 

1  See  antef  p.  372.  r.  Kenrick,  u,  «.,  564. 

*  See  Goold  v.  Gt.  West  CkxJ  Ca,  7  A..G.  v.  Tomline,  14  Ch.  D.  63. 

2  De  G.  J.  &  S.  610,  et  $eq.  "  A.-G.  v.  Tomline,  12  Ch.  D.  214 ; 

»  lb.  14  Ch.  D.  68. 

^  7  C.  B.  515  ;  aiUe,  p.  404. 
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(y)  Kon-natural  User  of  Property — No  Damage. 

Not  merely  is  a  man,  who  uses  his  property  accordiDg  to  the  Freedom  from 
natural  mode  of  its  user,  generally  free  from  liability  in  respect  where  user 
of  any  ensuing  damage  to  his  neighbour.    Where  no  actual  J^d'^*"**' 
damage  has  ensued,  he  is  also  free  from  liability,  although  his  damage  ensues, 
user  be  non-natural.^ 

And,  in  such  a  case,  his  merely  temporarily  intercepting,  as  Intercepted 
he  is  entitled  to  intercept,'  water,  which  would  otherwise  have  wert  Cumb., 
percolated  into  his  neighbour's  property,  does  not  lay  him  under  ^^^  ^  ** 
an  obligation  to  prevent  such  water  from  afterwards  reaching 
that  property.  Thus,  in  West  Cumb.,  <fcc.,  Go.  v.  Kenycm? 
water  in  a  higher  mine,  which  had  previously  found  its  way  into 
certain  old  workings  thereof,  and  had  thence  percolated  into  the 
lower  mine,  was  tapped  by  and  collected  into  a  shaft  sunk  by 
the  higher  owner.  The  higher  owner  then  made  a  borehole  at 
the  bottom  of  the  shaft.  It  was  admitted,  that  he  did  not 
do  so  in  due  course  of  mining,  but  only  for  the  purpose  of 
getting  rid  of  the  water.  The  efifect  of  the  borehole  was  to 
return  the  water  to  the  old  workings  ;  and  it  thence  percolated 
into  the  lower  mine  in  the  same  way  in  which  it  would  have 
done,  if  neither  the  shaft  nor  the  borehole  had  been  made.  In 
fact  the  higher  owner's  operations  had  no  effect  whatever  beyond 
the  limits  of  his  own  property ;  and  they  did  not  cast  upon  the 
lower  mine  any  burden,  which  that  mine  had  not  previously 
borne.     The  higher  owner  was  held  free  from  liability.* 


(5)  Non-natural  User  of  Property — Damage. 

Where,  however,  as  the  result  of  a  man's  non-natural  mode  Liability  where 
of  user,  water,  which  had  previously  found  its  way  by  gravita-  Mtnn^'and 
tion  and  percolation  into  his  neighbour's  mine,  finds  its  way  in  damage  ensues 
greater  quantities,  a  cause  of  action  arises.'^    And  even  where 


>  See  West  Comb.,  &c.,  Co.  v.  Ken-  ^  Beversing  ib.,  6  Ch.  D.  778. 

yon,  11  Ch.  D.  782.  '  See  Smith  v.  Eenrick,  7  C.  B.  561  ; 

s  On  the  principle  of  Acton  v.  Blan-  Bylanda  v.  Fletcher,  L.  B.  3  H.  L.  839  ; 

dell,  12  M.  &  W.  324,  ante,  p.  388.  West  Comb.,  &c.,  Co.  v.  Eenyon,  11  Ch. 

»  11  Ch.  D.  782.  D.  782,  783,  785—790. 
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stream — 
Crompton  v. 
Lea. 


it  finds  its  way  by  a  di£ferent  channel  or  at  a  different  time, 
although  not  in  greater  quantities,  liability  may  be  incurred. 
For  the  result  may  be  to  throw  upon  the  neighbour's  mine  a 
burden  which  it  had  not  borne  before.^  To  escape  liability, 
where  damage  ensues,  the  person  who  has  caused  the  damage 
must  show,  that  his  operations  have  been  ordinary,  reasonable, 
and  proper.^  If,  therefore,  he  is  a  higher  mine  owner,  he  must 
show,  that  he  has  acted  prudently  in  the  ordinary  course  of 
mining.'  The  removal  of  the  surface  by  a  higher  owner,  by 
means  of  which  his  mine  is  flooded,  may  possibly  constitute  an 
unreasonable  or  improper  working,  so  as  to  give  the  injured 
party  a  remedy,  if  the  removal  is  contrary  to  the  usual  course 
of  working  in  the  district.*  But  it  does  not  do  so  on  the  mere 
ground,  that  it  is  in  contravention  of  a  covenant  entered  into 
by  the  higher  owner  with  a  third  party.* 

A  higher  owner  will  not  be  justified  in  incautiously  tapping  a 
tarn,  and  so  inundating  the  country  below.^     And  if  a  higher 
owner  commences  to  sink  a  shaft  for  the  purpose  of  completing 
the  working  out  of   his  mines ;   and  the  necessary  result  of 
allowing  him  to  proceed  will  be,  that  the  bed  of  a  river  will  fall 
in,  and  the  river  flow  into  his  workings,  and  thence  into  the 
lower  owner's  mine ;  he  will  be  restrained.    An  act  certain  to  do 
irretrievable  damage  to  the  lower  owner,  and  to  endanger  the  lives 
of  those  in  his  employment,  and  to  bring  no  advantage  whatever 
to  the  higher  owner,  cannot  be  considered  an  ordinary,  reason- 
able, and  proper  mode  of  working  the  higher  mine.^    And  in 
none  of  such  cases  can  the  higher  owner  excuse  himself  on  the 
ground,  that  the  lower  owner  by  previous  workings  in  his  own 


>  West  Camb.,  &c.,  Co.  r.  Kenyon, 
H  Ch.  D.  782,  783,  785—790. 

«  Smith  V.  Fletcher,  L.  R,  9  Exch. 
64,  66,  67  ;  Crompton  v.  Lea,  19  Eq. 
129  ;  Fletcher  r.  Smith,  2  App.  Cas. 
781  ;  Hurdman  r.  N.  E.  R.  Co.,  3  C.  P- 
D.  174. 

*  Scots  Mines  Co.  v.  Leadhills 
Mine8Co.,84L.  T.  34. 

*  Wilson  V.  Waddell,  2  App.  Cas. 
95,  100. 

^  lb.  The  higher  mine  owner  there 
held  his  property  upon  lease,  and  one 


of  the  covenants  of  the  lease  was,  that, 
when  the  mines  were  worked  oat,  be 
should  restore  the  surface.  This  cove- 
nant he  did  not  perform,  and  the  per- 
formance  of  it  wonld  have  prevented 
the  injury  complained  of. 

*  Scots  Mines  Co.  v.  Leadhllla 
Mines  Co.,  34  L.  T.  34. 

7  Crompton  v.  Lea,  19  Bq.  116, 126, 
126,  127,  129.  The  action  was  nlti- 
mately  dismissed :  see  W.  N.  1876, 
p.  266. 
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mine  has  removed  minerals,  which  would  otherwise  have  acted 
as  a  barrier  against  the  water.^ 

A  fartiori  a  higher  owner  will  be  liable  for  damage,  if  his  Negligent  or 
operations  have  been  negligent  or  malicious.^ 


malicioos 
operations. 


6.  Natural  Rights — Oravitation — WcUer  present  Artificially. 

(o)  2fo  Statutory  Powers. 

If  a  person,  upon  whose  land  it  would  not  natm-ally  come,  Prima  facie 
brings  upon  his  land,  of  his  own  mere  will,  and  for  his  own  ^ter  preBenT 
purposes,  and  collects  and  keeps  there,  so  dangerous  an  element  as  «'t|fioaWy— 
water,  he  does  so  at  his  peril ;  and  he  is,  primd  facie,  answerable  Fletcher, 
for  all  the  damage,  which  may  result  from  its  escape.    Thus,  in 
Rylands  v.  Fletcher,^  the  defendant  constructed,  for  the  pur- 
poses of  a  mill,  a  reservoir  on  a  piece  of  land,  adjoining  which 
the  plaintiffs  were  working  mines.     The  plaintiffs  had  pre- 
viously worked  their  mines,  up  to  a  spot,  where  there  were  cer- 
tain old  passages  of  disused  mines.     Those  passages  were  con- 
nected with  vertical  shafts,  which  communicated  with  the  land 
above,  which  had  been  out  of  use  for  many  years,  and  which 
were  apparently  filled  with  earth  and  marl.     Shortly  after  the 
water  was  introduced  into  the  reservoir,  it  broke  through  some 
of  the  old  shafts,  flowed  through  the  old  passages,  and  flooded 
the  plaintiff's'  mine.     The  defendant  was  held  liable.^    And  tire 
result  would  have  been  the  same  if  the  disused  mines  had  them- 
selves been  worked  by  the  plaintiffs.^ 

And  where  a  higher  owner,  for  his  own  convenience,  diverts  Snbstitntion  of 
the  course  of  a  stream,  he  must  take  care  that  the  substituted  ^yraTot 
course  shall  be  capable  of  conveying  off  the  water,   which  ■*^^«*™- 
might  flow  into  it  from  all  such  floods  and  rainfalls  as  might 
reasonably  be  expected  to  happen  in  the  locality.'     And  his 


>  Crompton  v.  Lea,  19  Eq.  130. 

s  See  Smith  v.  Kenrick,  7  C.  B.  515 ; 
Baird  v.  Williamson,  15  C.  B.  N.  S. 
391 ;  Bylands  v.  Fletcher,  L.  B.  3  H. 
L.  330;  Crompton  «.  Lea,  «.  «.,  127  ; 
Haidman  «.  N.  E.  B.  Co.,  3  C.  P.  D. 
174. 

s  L.  B.  3  H.  L.  330. 

4  See  pp.  339,340,  342:  affirming 


Fletcher  v.  BylancU,  L.  B.  1  Exch.  265 
(see  279, 280)  ;  which  reversed  ib.  3  H. 
&C.  774.  See  alsoDannr.  Birmingham 
Canal  Co.,  L.  B.  7  Q.  B.  2:>9,  270.  Cf. 
Humphries  r.  Cousins,  2  C.  P.  D.  239. 

•  See  Bylands  v.  Fletcher,  L.  B.  3  H. 
L.  342. 

*  See  the  dicta  in  Smith  v.  Fletcher, 
L.  B.  7  Bxch.  312,  313;  9  ib.  65; 
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duty  in  this  respect  cannot  be  affected  by  the  mere  circumstance 

that  the  cubical  capacity  of  the  new  course  may  be  equal  to  or 

greater  than  that  of  the  old  course ;  or  by  the  circumstance 

that  the  old  course  may  have  been  faulty  or  defective.^    He  will 

not  be  allowed,  without  incurring  responsibility,  to  reproduce  in 

the  new  course  whatever  defects  existed  in  the  old  one.' 

Liability  Where  a  higher  owner  is  liable  for  an  injury  which  the 

mSoTor^^^  lower  owner  may  sustain  through  an  escape  of  water,  such 

negligence  or    liability  is  whoUy  irrespective  of  any  question  as  to  malice,  or 

unnftQu  uMr. 

negligence,  or  unusual  or  unreasonable  user.' 


(fi)  Statutory  Powers. 

St  toto  Different  considerations  may  sometimes  apply,  where  the 

freedom  from    rights  and  obligations  of  adjoining  owners  are  to  be  found 
Dunn  r.  within  the  provisions  of  an  Act  of  Parliament,  which  authorizes 

CajS*^).*™  ^^®  construction  of  works  of  public  utility  and  convenience. 
Thus,  in  Dunn  v.  Birmingham  Canal  Co}  There  the  defend- 
ants* canal  was  constructed  under  an  Act  authorizing  them  to 
take  land  compulsorily ;  making  compensation  for  all  damage, 
which  might  at  any  time  whatsoever  be  sustained  by  the  execu- 
tion of  their  works.  The  minerals  under  the  canal  were  reserved 
to  the  landowners,  who  were  given  the  conditional  right  to 
work  usual  in  such  cases.^  The  plaintiff,  who  was  the  owner 
of  mines  under  the  canal,  complied  with  the  conditions ;  and  he 
then  proceeded  to  work.  He  worked  properly  and  without 
negligence ;  but  knowing,  that,  as  the  result  of  the  working,  his 
mines  would  probably  be  flooded.  The  canal  was  properly 
constructed,  and  properly  maintained.  The  effect  of  the  work* 
ing  was,  that  the  strata  became  displaced;  and  the -mine  was 
flooded.  It  was  held,  that  the  defendants  had  acted  strictly 
within  the  powers  given  to  them  by  the  Act ;  that  the  principle 

Fletcher  v.  Smith,  2  App.  Cas.  7S7,  et  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 

Beq. :  nom.  Smith  v  MosgraTe,  47  L.  J.  S40,  841,  842 ;  Humphries  «.  Cousiiis, 

Q.  B.  4.  2  C.  P.  D.  245, 

1  Fletcher  v.  Smith,  u,i,  ^  L.  R.  7  Q.  B.  244 ;  8  ib.  42. 

«  />. :  see  A.-G.  v,  Tomline,  12  Ch.  '  Cf.  b.  79  of  RaiL  CL  Act,  1845 

D.  228,  229.  cited  anU^  p.  6  n.,  which  wu  merely 

*  See  Fletcher  v.  Rylands,  8  H.  &  C.  ^  repetition  of  previous  eoactments  to 

789 ;  L.  R.  1  Exch.  279,  285,  286  ;  a  similar  effect. 
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of  Rylanda  v.  Fletcher^  did  not,  therefore,  apply;  that  their 
omission  to  purchase  the  plaintiff's  mines  did  not  amount  to  an 
injuria,  as  they  were  under  no  obligation  to  do  so  ;^  and  that 
the  plaintiff  was,  accordingly,  without  a  remedy.^     It  was  also  Apparently 
said,*  that  there  was  an  additional  fact  of  itself  fatal  to  the  IhSt  puSntiff 
plaintiff     He  had  known  the  probable  result  of  his  workings,  ^^f^ /^  P«>1>- 

*  ^  ^  ^  '  able  damage. 

and  had  courted  the  danger  which  ensued.    But  this  dictum 
appeal's  of  doubtful  correctness.^     It  was  further  said,  that  the  Immaterial 
plaintiff  could  probably  have  availed  himself  of  the  compensa-  tion  c2w»e°^' 
tion  clause  which  the  Act  contained.*    But  even  if  there  had  ***■*«*• 
been  no  such  clause,  the  defendants  would  not  have  been  held 
liable.7 

On  similar  principles  a  local  authority,  who  make   sewers  Pub.  Health 
under  the  Pub.  Health  Act,  1875,  are  not,  prima  facie,  liable,      ' 
if  the  sewage  percolates  into  the  subjacent  mines.     For  they 
are  entitled  to  have  the  sewers  supported  by  the  mines ;  ®  and 
the  percolation  could  only  therefore  ensue  from  the  wrongful 
act  of  the  mine  owner.® 

Generally,  however,  the  principle  laid  down  in  Rylands  v.  But  liability 

where  Wat. 
CI.  Act 
>  L.  R  3  H.  L.  .330  ;  awte^  p.  409.         enjoyed  his  property  :  see  283,  284,  applies. 

«  L.  R.  7  Q.  B.  262,  273 ;  8  i*.  49,  per  Hannen,  J.    No  opinion  was  ex- 

51,  52.  pressed  on  the  point  in  Bxch.  Cham. : 

»  Cf.  Satton  V.  Clarke,  6  Taunt.  29  ;  see  L.  R.  8  Q.  B.  42. 

Whitehonse  v.  Birmingham  Canal  Co.,  <  See  L.  R.  7  Q.  B.  262,  263,  264, 

27  L.  J.  Ex.  25 ;  Whitehonse  v,  Fel-  272,  273 ;  8  ih,  46,  47,  48,  52.     See 

lows,  10  C.  B.  N.  S.  765.    It  is  worth  contra,  7  ib.  280,  et  9eq, 

noticing,  that  in  Dann  v.  Birmingham  ^  See  L.  R.  8  Q.  B.  47,  48,  51,  52,  53. 

Canal  Co.  the  Act,  which  applied,  was  See  also  Blyth  v,  Birmingham  Water- 

the  same  as  that  which  governed  the  works  Co.,  11  Exch.  781 ;  Vaughan  v, 

decision  in  Dadley  Canal  Co.  v.  Graze-  Taff  Yale  R.  Co.,  5  H.  &  N.  679  ; 

brook,  1  B.  &  Ad.  59  (see  ante,  p.  326).  Madras  Co.  r.  Canretinagarum,  22  W. 

Accordingly,  while  the  mine  owner  was  R.  865;   Dixon   v,  Metrop.  Bd.  7  Q. 

held  to  be  without  a  remedy  against  B.  D.  418.    If  and  so  far  as  Barber  v. 

the  canal  owners  for  the  flooding  of  Nottingham,  &c.,  R.  C.  (15  C.  B.  N.  S. 

his  mines,  the  canal  owners  woold,  in  726)  is  inconsistent  with  Dann  r.  Bir- 

the  erents.  which  had  happened,  if  mingham  Canal  Co.,  it  must  be  con- 

they   had   sought  relief  against  the  sidered  to  be  oyerruled.    It  was  treated 

mine  owner  for  draining  away  their  by  Mellor,  J.  (Dunn  v.  Birmingham 

canal,  have  been  equally  without  a  Canal  Co.,  L.  R.  7  Q.  B.  269)  as  haying 

remedy.  proceeded  upon  the  ground  of  actu^ 

*  See  L.  R.  7  Q.  B.  258,  260,  per  negligence  on  the  part  of  the  defend. 
Cockbum,  C.  J.  ants :  but  see  the  judgment,  15  C.  B* 

*  Ex  hy pot  ken,  the  plaintifE  was  N.  S.,  at  p.  748. 
merely  exercising  his  lawful  rights,  ^  See  ante,  p.  312, 

without   which   he   could   not   hare         *  Me  Dudley,  8  Q.  B.  D.  86,  95,  96. 
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Or  where  eon- 
stmction  or 
maintenance 
improper. 


Fletcher  ^  will  apply  to  waterworks  constructed  under  statutory 
provisions.  By  the  Wat  CI.  Act  *  it  is  enacted  : — "  Nothing  in 
this  Act  or  the  special  Act  shall  prevent  the  undertakers  from 
being  liable  to  any  action  or  other  legal  proceeding,  to  which 
they  would  have  been  liable  for  any  damage  or  injury  done  or 
occasioued  to  any  mines  by  means  or  in  consequence  of  the 
waterworks,  in  case  the  same  had  not  been  constructed  or  main- 
tained by  virtue  of  this  Act  or  the  special  Act/'* 

And  if  the  rights  and  obligations  of  a  railway  or  canal  com- 
pany or  other  corporation  are  regulated  by  an  Act  of  Parlia- 
ment ;  and  the  company  or  corporation  would,  on  the  principle 
of  Dunn  v.  Bh^minghani  Caned  Co.,  be  in  other  respects  free 
from  liability ;  they  may  become  liable,  if  the  works  authorized 
to  be  executed  by  them  have  been  constructed  *  or  maintained  * 
improperly,  or  contrary  to  the  provisions  of  their  Act.  And  in 
all  such  cases  every  fresh  damage  from  a  continuance  of  the 
wrongful  act  is  a  distinct  cause  of  action.* 


No  liability, 
where  m 


c.  Natural  Rights — Vis  Major — Act  of  Ood,(kc. 

Upon  the  same  principle  that  a  man  is,  primd  fade,  free 

major,  or        ^^"^  liability,  if  water  escapes  from  his  property  to  that  of  his 

*f  th^-d ^irt'  neighbour  by  the  mere  force  of  gravitation,  he  is,  primd  facie, 

free  from  liability,  if  the  escape  is  the  consequence  of  vis  major^ 

or  is  the  act  of  God.®    And  a  person,  from  whose  property 


»  AnU,  p.  409. 

3  10  &  11  Vict.  c.  17. 

»  S.  27. 

*  Whitehousc  r.  Fellows,  10  C.  B. 
N.  P.  765;  Barber  v.  Nottingham, 
&c.,  R.  Co.,  15  ih,  726.  See  obser- 
Tations  on  the  latter  case  in  Fletcher 
V.  Rylands,  L,  R.  1  Exch.  277 ;  Dunn 
V.  Birmingham  Canal  Co.,  L.  R.  7  Q.  B. 
269  :  see  also  ante,  p.  411,  n.  7. 

»  Bagnall  r.  L.  k  N.  W.  R.  Co.,  7  H. 
&  N.  423  ;  1  H.  &  C.  544.  It  was  held 
not  to  be  a  claim  enforceable  under 
the  compulsory  clauses  of  the  Act  ; 
the  plaintiif  not  having  been  injuriously 
affected  by  the  works,  but  by  the  Com- 
pany's wrongful  conduct  with  respect 
to  them.    See  observations  on  this  case 


in  Fletcher  v.  Rylands,  ir.  #.,  271  ; 
Dunn  r.  Birmingham  Canal  Co. ,  v.  *., 
267,  268,269.  See  also  Whitehouse  v. 
Birmingham  Canal  Co.,  27  L.  J.  Exch. 
25. 

•  Whitehouse  v.  Fellows,  n.  *. 

7  See  Fletcher  v.  Rylands,  L.  R. 
1  Exch.  280 ;  Rylands  v.  Fletcher,  L. 
R.  3  H.  L.  340,  per  Blackburn,  J. :  see 
also  Carstairs  p.  Taylor,  L.  R.  6  Exch. 
217  ;  Box  V.  Jubb,  4  Exch.  D.  76. 

•  See  Fletcher  r.  Rylands,  «.  #. ; 
Rylands  r.  Fletcher,  ».  #. ;  Fletcher  r. 
Smith,  2  App.  Cas.  787,  788.  Cf. 
Nichols  v.  Man^land,  L.  R.  10  Exch. 
255 ;  2  Exch.  D.  1  ;  Nitro-Phoa.  Co.  r. 
Lond.,  d:c..  Docks  Co.,  9  Ch.  D.  603 ; 
Dixon  V.  Metrop.  Bd.,  7  Q.  B.  D.  418. 
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water  would  otherwise  inevitably  have  escaped  by  the  act  of 
God,  does  not  become  a  wrongdoer,  merely  because,  in  order  to 
prevent  or  mitigate  a  calamity,  he  voluntarily  does  an  act 
which  expedites  the  escape.^  A  similar  principle  prevails,  where 
the  escape  is  the  act  of  a  third  party  ;^  and,  d  fortiori^  where  it 
is  due  to  the  neighbour's  own  default.^  And  these  obsen'ations 
apply  even  to  cases  like  Rylanda  v.  Fletcher  ;*  where  the  person 
sought  to  be  made  liable  has  brought  a  body  of  water  upon  his 
land,  which  would  not  naturally  have  come  upon  it.^ 

d.  Acquired  Rights. 

A  right  may  be  acquired  as  an  easement  by  grant,  either  Right  to  pro- 
voluntary  or  statutory,  to  protection  against  the  escape  of  water  eaoi^^of^" 
by  gravitation,  or  its  flow  in  its  natural  course.*     But  it  is  diffi-  ^**jl^^  ^ 
cult,  if  not  impossible,  to  acquire  such  a  right  by  prescription. 
For  the  enjoyment  of  the  right  could  hardly  be  free  from  the 
objection  of  precariousness.^ 


Sect.  8.— COMBINED  EFFECTS  OF  DISCHARGE  AND   ESCAPE. 

Where  a  mine  on  a  lower  level  is  damaged  by  an  influx  of  Combined 
water  from  the  higher  mine ;  and  such  influx  is  due  to  separate  charge  and 
and  distinct  causes,  some  of  which   the   higher  owner  is,  and  *■**!*• 
others  of  which  he  is  not,  under  a  duty  to  control ;  the  higher 
owner  will  be  liable  for  so  much  of  the  damage  as  can  be 
attributed  to  the  former  causes  ;  and  he  will  be  free  from  liability 
for  so  much  as  can  be  attributed  to  the  latter.^ 


1  Thomas  v.  BLnningham  Canal  Co., 
43  L.  T.  435. 

>  Box  V,  Jubb,  4  Exch.  D.  76. 

>  Fletcher  v.  Bjlands,  L.  R.  1  Exch. 
2S0 ;  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
340. 

4  L.  R.  3  H.  L.  330 :  see  ante^ 
p.  409. 

*  See  Rylanda  v.  Fletcher, «. «.,  340 ; 
Fletcher  v.  Smith,  2  App.  Cas.  787, 788  ; 
Box  V.  Jnbb,  u.  s. 

•  See  Smith  v.  Kenrick,  7  C.  B.  515, 
564 ;  Roes  r.  Rogge-Price,  1  Ex.  D.  269 ; 
Bi»tn  V,  Thomas,  50  L.  J.  Q.  B.  6G2. 


The  two  latter  cases  were  decided 
under  r.  19  of  sched.  2  of  the  Forest  of 
Djan  ^'Coal"  award  of  1841,  men- 
tioned pose^  Chap.  XX.  d,  (7).  See, 
generally,  rr.  19  and  18  respectively 
of  schedule  2  of  the  Coal  and  Iron 
awards  of  1841,  mentioned  ib.  See 
the  Waterworks  CI.  Act,  s.  27,  cited 
ante,  p.  412. 

7  See  and  consider  Mason  r.  Shrews- 
bury, &c.,  Co.,  L.  R.  6  Q.  B.  584. 

«  8eeBairdr.Williamson,150.B.N.S. 
376  :  see  also  Smith  v,  Fletcher,  L.  R. 
9  Ex.64, 67  ;  reversing  8.  C,  7 ib.  305. 
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Previously 

specified 

remedies. 


Ordinary 
remedies — 
damages. 


Water-leave 
rent. 


Measure  of 
damages. 


Injunction. 


Skct.  4.— remedies.! 

Sometimes  particular  remedies  are  specified  by  anticipation 
for  the  damage  which  may  be  sustained  by  an  influx  of  water  ; 
in  such  a  way  that  those  remedies  only  are  available.  Where 
this  is  so,  care  should  be  taken,  that  the  specified  remedies 
are  pursued.* 

Subject  to  the  necessity  in  proper  cases  of  pursuing  specified 
remedies,  a  man  may  be  made  liable  in  damages,  who  discharges 
water  from  his  mine  upon  the  property  of  his  neighbour,  or 
drains  his  mine  through  the  property  of  his  neighbour ;  without 
having  the  right  to  do  so.^    Or  the  injured  p^rty  may  obtain 
compensation  byway  of  water-leave  rent  upon  all  minerals  gotten 
out  of  the  wrongdoer's  mine,  which  have  been  drained  through 
the  land  of  the  injured  party.*    The  fact,  that  the  injured  party 
is  a  lessee  with  a  short  term,  may  affect  the  measure  of  damages : 
either  in  his  favour ;    having  regard  to  the  probable  loss  of 
the  mineral  which  the  injury  may  cause :  or  in  favour  of  the 
wrongdoer ;  having  regard  to  the  contingency,  that  the  injured 
party  may  refrain  from  removing  the  water,  and  leave   the 
wrongdoer  subject  to  an  action  by  the  reversioner.* 

The  injured  party  will  also  in  general  be  entitled  to  an  in- 
junction to  restrain  the  future  user.*  And,  for  this  purpose, 
it  is  immaterial  that  no  special  injury  can  be  done  him  by  a 


1  Cf .  the  law  in  the  case  of  road- 
vrays  and  airways,  ante^  pp.  378,  379. 

3  See  Dunn  v,  Birmingham  Canal 
Nay.,  L.  B.  7  Q.  B.  244  ;  8  ib,  42 ;  ante, 
p.  411.  Cf.  Bagnall  v,  L.  &  N.  W. 
R.  Co.,  7  H.  &  N.  423  ;  1  H.  &  C.  B44. 

s  Haward  v.  Bankes,  2  Burr.  1114 ; 
Firmstone  v,  Wheeley,  2  D.  &  L.  203  ; 
Baird  v.  WiUiamson,  15  C.  B.  K.  S. 
376 ;  Kylanda  v,  Fletcher,  L.  R.  3  H. 
L.  330;  Craven  v.  Kaye,  Set.  205; 
Fletcher  v.  Smith,  2  App.  Cas.  781. 

«  See  Plant  «.  Btott,  21  L.  T.  N.  S. 
106  ;  Jegon  v.  Vivian,  6  Gh.  742  ;  Phil- 
lips  r.  Homf ray,  ib,  770.  For  the  form 
of  an  inquiry,  which  will  be  made  with 
a  view  to  providing  each  compensation, 


see  Phillips  v,  Homfray,  u,  «.,  776. 
The  L.  C.  refused  (p.  781)  on  appeal, 
but  chiefly  on  the  ground  of  expense, 
to  direct  the  inquiry. 

»  See  Smith  v,  Fletcher,  L,  R.  7 
Exch.  313. 

•  Beaufort  v.  Morris,  6  Ha.  340 ; 
Westminster,  &c,  Co.  t».  Clayton,  36 
L.  J.  Ch.  476,  478 ;  Lomax  r.  Stott, 
39  ib,  834  ;  Jegon  v,  Vivian,  u,  #. ; 
Phillips  V.  Homfray,  u,  t, ;  Craven  r. 
Kaye,  Set  205  ;  Kardley  r.  Granville, 
3  Ch.  D.  826.  For  the  form  of  an  in- 
junction  to  restrain  an  impiopeF  user 
for  drainage  purposes,  see  ^ton  r. 
Woods,  Set.  206. 
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continuation  of  the  user.^  And  if  a  man  makes  an  aperture 
in  his  neighbour's  land  for  the  purpose  of  draining  his  mine 
through  it ;  without  having  the.  right  to  do  so ;  he  may,  in 
general,  be  compelled  by  mandatory  injunction  to  stop  such 
aperture  up.^  The  mandatory  injunction  may  be  directed  even 
on  interlocutory  application.'  And  it  may  have  effect  given  to 
it  under  the  superintendence  of  a  special  referee.^ 

The  injured  party  may  also  treat  the  invasion  of  water  as  a  Abatement 
nuisance  ;  and  abate  it  accordingly.^  And  although,  if  there  are 
two  ways  of  abating  it,  he  must,  in  general,  choose  the  less 
mischievous,  he  need  not  do  so,  if  some  injury  would  be  thereby 
done  to  an  innocent  third  party,  or  to  the  public.^  And  he  does 
not  become  liable  to  the  wrongdoer,  merely  because,  in  order  to 
prevent  that  injury,  he  trespasses  upon  the  land  of  the  third 
party.'' 

A  litigant,  who  has  a  primd  facie  case,  may  usually  obtain,  Inspection. 
on  terms,  on  interlocutory  application,   lib3rty  to  inspect  his 
neighbour's  property.® 


'  See  and  consider  Powell  v,  Aikin, 
4  K.  &  J.  343. 

*  See  Powell  v.  Aikin,  4  K.  &  J.  343 ; 
Plant  V.  Stott,  21  L.  T.  N.  S.  106  :  see 
also  Walker  v,  Fletcher,  3  Bli.  172  n., 
178  n. 

'  See  Walker  v,  Fletcher,  u.  s.  ; 
Westminster,  &c.,  Co.  v.  Clayton,  36 
L.  J.  Ch.  476,  478.  For  the  form  of 
sach  injunction,  see  Westminster,  dec., 
Co.  V.  Clayton,  u, «.,  p.  478,  Set.  205. 

*  See  Craven  v,  Kaye,  Set.  205.    Cf . 


Walker  v.  Fletcher,  u,  s» 

•  See  Roberts  v.  Rose,  3  H.  &  C. 
162 ;  L.  R.  1  Exch.  82,  89,  90. 

•  lb. 
7  lb, 

■  See  ants,  pp.  383, 384.  For  forms 
of  orders  to  inspect,  see  post.  Chap. 
XXII.,  Sect  2,/.  A  person,  who  con- 
yeys  water  into  a  mine,  is  sometimes 
guilty  of  felony ;  and  punishable  ac- 
cordingly :  see  ib.,  Sect.  4,  (a). 


CHAPTER   XVIIL 

CORNISH    AND    DEVONSHIRE    COURTS,    RIGHTS,   AND 

CUSTOMS." 

Sect.  l.-STANNARIES  COURTS. 

a.  Jurisdiction  and  Proceedings. 
(a)  Generally — Judge  and  Officers — Nature  of  Jurisdiction. 

Generally.  The  Stannaries  Court  has  jurisdiction  through  the  counties  of 

«  Cornwall  and  Devon  ; '  and  it  is  peculiar  to  those  counties.  The 
Court  for  Cornwall  is  usually  held  at  Truro,'  and  that  for  Devon 
at  either  Plymouth,  Devonport,  or  Stonehouse;^  and  such 
Courts  are  held  at  least  four  times  in  the  year.*^  The  Court 
may  moreover  he  held  at  any  place  within  the  Stannaries  for 
the  purpose  of  hearing  witnesses  and  taking  evidence.*  And,  in 
some  cases,  directions  may  be  given,  that  petitions  to  wind  up  a 
company  shall  be  heard  by  the  Court  in  London  or  Westminster, 


>  For  the  Cost -Book  System,  aod 
Cornish  and  Deyonshire  Companies, 
see  the  next  Chapter. 

s  See  6& 7  WiU. 4,0.106,8.21;  18& 
19  Vict.  c.  32,  s.  32.  Originally  the  Stan- 
naries were  districts  paying  royalty  on 
tin  to  the  Prince  of  Wales.  There 
were  always  Stannaries  in  Devon  as 
well  as  Cornwall  ;  but  before  18  &  19 
Vict.  c.  32  there  was  no  Court  of  Stanna- 
ries except  the  Court  in  Cornwall,  with 
a  jurisdiction  limited  to  that  county  : 
see  South  Lady  Bertha  Co.,  2  J.  &  H. 
880,  381.  The  jurisdiction  of,  and  the 
procedure  in,  the  Stannaries  Court  are 
regulated  by  the  ancient  charters 
granted  to  the  tinners  (as  to  which  see 
App.  to  Smirke's  Rep.  of  Vice  v.  Tho- 
mas),  and  by  the  following  Acts  and 
Orders  :— 16  Car.  I.  c.  15 ;  4  &  6  Will. 


4,  c.  42  ;  6  &  7  Will.  4,  c.  106  ;  2  &  3 
Vict.  c.  68  ;  7  &  8  Vict  c  19  ;  7  &  8 
Vict,  c  65  ;  7  &8  Vict  c.105  ;  9  &  10 
Vict.  c.  95  (8.  141) ;  11  &  12  Vict  c. 
83 ;  18  &  19  Vict.  c.  32  ;  Ord.  in  Coonc. 
24th  June,  1856;  Gen.  Ord.  20th 
Merch,  1857  ;  Comp.  Act,  1862  (25  Jk 
26  Vict.  c.  89) ;  28  &  29  Vict  c  99 
(s.  6)  ;  32  &  33  Vict  c.  19  ;  Jud.  Act, 
1873  (36  k  37  Vict  c.  66) ;  Gen.  Oideis 
and  Rules,  March,  1876.  Further  Or- 
ders and  Rules  may  be  made  under  the 
proTisions  of  18  &  19  Vict  c.  82,  a.  23  ; 
32  &  33  Vict.  c.  19,  s.  43. 

»  6  &  7  WiU.  4,  c.  106,  s.  21. 

M8  &  19  Vict.  c.  32,  8.  33. 

»  6  &  7  WUL  4,  c.  106,  8.  21 ;  18  & 
19  Vict  a  32,  8.33. 

•  18  &  19  Vict  c.  32,  a.  21. 
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or  in  other  parts  of  England.^  And,  in  all  cases,  whether  in 
Cornwall  or  Devon,  or  elsewhere,  the  Court  may  make  such 
order  by  way  of  injunction  or  otherwise,  as  the  nature  of  the 
case  may  require.^  And,  during  vacations,'  the  Court  may 
grant  injunctions  in  any  part  of  England.* 

The  jurisdiction  is  principally  exercised  by  the  Vice-Warden  of  Judge  and 
the  Stannaries;^  or,  in  case  of  his  illness  or  accidental  absence, 
by  a  Deputy.*    It  ,is,   in    some    respects,   exercised   by   the 
Registrar.^ 

The  jurisdiction  is,  so  far  at  least  as  respects  Cornwall,  an  Nature  of 
ancient  immemorial  jurisdiction  ;  and  it  has  been  recognized  as  generally, 
such  by  various  ancient  charters  granted  to  the  tinners  of 
CoiTiwall.®  Of  these  the  charter  of  33  Ed.  1  is  perhaps  the 
most  striking ;  according  to  which  the  working  tinner  in  the 
Stannaries  had  (except  in  cases  respecting  land,  life,  or  limb) 
the  privilege  of  being  sued  only  in  the  Stannary  Courts,  and 
the  Warden  or  Vice- Warden  had  authority  to  hold  pleas  ac- 
cordingly.' The  Court  is  a  court  of  record  ;  ^®  and  it  possesses 
both  a  common  law  and  an  equity  side.^^  Subject  to  the 
difference  in  the  questions  in  respect  of  which  they  maybe 


>  Comp.  Act,  1862,  s.  83 ;  32  &  33 
Vict  c.  19,  8.  38. 

«  6  Jc  7  W^ill.  4,  c.  106, 8. 17  ;  18  &  19 
Vict.  c.  32, 8.  32.  Where  there  must  be 
a  hearing  or  an  argument,  it  is  not  the 
practice  to  make  an  order  except  by 
consent,  or  on  the  voluntaiy  attend- 
ance of  the  parties  or  their  agents :  see 
Proc.  in  Stan.,  p.  254,  n.  {a). 

'  As  to  yacations,  see  6  &  7  Will.  4, 
c  106,  8. 17  ;  32  k  33  Vict.  c.  19,  s.  42. 

<  32  &  33  Vict.  c.  19,  s.  42. 

•  See  6  &  7  WiU.  4,  c.  106,  ss.  1,  2, 4, 
6,  7.  As  to  his  appointment,  qualifica- 
tions, and  disabilities,  see  ss.  1, 2,  37, 
38  ;  18  &  19  Vict.  c.  32,  s.  29. 

•  See  32  &  33  Vict.  c.  19,  s.  39. 

7  As  to  his  appointment,  qnalifica- 
tions,  and  disabilities,  see  6  &  7  WilL  4, 
c.  106, 88.  22,  37  ;  32  &  .S3  Vict  e.  19,  & 
39.  As  to  a  temporary  registrar,  see 
32  k  33  Vict  c.  19,  s.  40  ;  the  other  offi- 
cials. Ski  W^m.  4, c.  106, ss. 24, 36  ;  11 
&  12  Vict  c.  83,  s.  1 1 ;  18  &  19  Vict.  c.  32, 
B.  34 ;  salaries,  6  &  7  Will.  4,c.  106,  bs. 


25, 26, 28, 29, 38  ;  2k3  Vict  c.  68,  s.  1  ; 
18  &  19  Vict  c.  32, 88.  25, 27, 34,  36, 38  ; 
Comp.  Act,  1862,  s.  172 ;  32  k  33  Vict  c. 
19, 88.  41,  44  :  see  also  6  &  7  Will.  4,  c. 
106,  88.  27,  30,  31,  38.  Actions  against 
officers  of  the  court  must  be  commenced 
within  three  months,  and  short  forms 
of  pleadings  must  be  admitted  in  such 
actions :  11  &  12  Vict  c  83,  s.  12. 

•  For  these  charters,  see  the  App.  to 
Smirke*8  Rep.  of  Vice  r.  Thomas. 

•  See  Smirke's  Rep.  of  Vice  v,  Tho- 
mas, App.  p.  14. 

w  6  &7  Will.4,c.  106,8.21. 

"  See  the  preamble  of  6  &  7  Will.  4, 
c.  106  ;  Vice  v.  Thomas,  Smirke's  Rep. ; 
6&7  Will.  4,c.  106,8.2.  Itwasformerly 
considered  to  be  a  court  of  law,  but 
not  a  court  of  equity  :  Trelawny  v.  Wil- 
liams, 2  Vem.  483 ;  Hall  v.  Vivian, 
reported  in  Smirke*s  Rep.  of  Vice  v. 
Thomas,  37  ;  Oppy  v.  De  DuBtanville, 
ib.  38.  See,  generally.  Vice  v.  Thomas, 
u,  «.,  95,  102. 
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exercised,  the  general  common  law  and  equity  jurisdictions  are 
concurrently  administered.^ 
General  com-  The  general  common  law  jurisdiction  in  Cornwall  is  exercised 
diction.  "  in  rcspcct  of  all  personal  actions  in  which  one  or  both  of  the 
parties  are  miners  under  any  of  the  following  conditions: — 
(1.)  Where  a  miner  sues  a  person  not  a  miner  for  any  cause 
of  action  arising  within  the  Stannaries;  or  touching  mines 
of  metallic  minerals  in  the  ^  Stannaries ;  or  adventurers  in 
such  mines.  (2.)  Where  a  person  not  a  miner  sues  a  miner  for 
any  such  cause  of  action.  (3.)  Where  a  miner  sues  another 
miner  for  any  transitory  cause  of  action,  whether  arising  in  or 
out  of  the  Stannaries,  and  whether  it  relates  to  mines  and 
adventures  or  not.*  And,  for  the  purpose  of  determining  the 
jurisdiction,  all  persons  are  considered  miners  when  and  so  long 
as  they  are  really  engaged  in  searching  for  or  working  metallic 
minerals  within  the  Stannaries,  or  in  making  the  produce 
merchantable ;  whether  they  are  labourers,  agents,  or  adven- 
turers.' The  general  common  law  jurisdiction  in  Devon  is 
exercised  in  respect  of  questions,  in  which  miners  in  Devon  are 
concerned ;  but  only  in  causes  and  in  respect  of  matters  relating 
to  mines.* 

The  general  equitable  jurisdiction  is  exercised  in  respect  of 
questions  relating  to  tin  mines,  lead  mines,  copper  mines,  and 
all  other  metals  and  metallic  minerals  in  Cornwall  and 
Devon.* 

Although  non-metallic  minerals  are  not,  of  themselves,  within 
the  cognizance  of  the  Vice- Warden,  yet,  wherever  any  mine  is 
worked  within  the  Stannaries  by  the  same  adventui*ers  both  for 


General  equit 
able  jnriadic- 
tion. 


Non-metallic 
minerals. 


1  See  Ord.,  March,  1876. 

s  See  6  &  7  WilL  4,  c  106,  ss.  7, 41 ; 
Proc.  in  Stan.  (1856),  Introd.  Notice, 
10.  The  jurisdiction  was  formerly 
confined  to  matters  in  which  tin  or 
tinners  were  concerned  :  see  16  Car.  1, 
c.  IB,  F.  1 ;  preamble  of  6  &  7  Will.  4, 
c.  106  ;  South  Ladj  Bertha  Co.,  2  J.  & 
H.  380,  381.  In  Adams  v.  Stannaries 
(Cro.  Car.  333),  it  was  stated,  that  the 
jurisdiction  was  only  in  respect  of  tin 
matters,  and  where  both  or  one  of  the 
litigants  was  a  tinner ;  and  in  Beignol 


fj.  Taylor  (7  Mod.  103),  it  was  stated, 
that  there  was  no  jurisdiction,  where 
the  plaintiff  was  not  a  tinner.  Bat 
see,  aB  to  these  cases,  Proc  in  Stan. 
(1856),  Introd.  Not  14. 

»  Proc.  in  Stan.  (1856),  Introd.  Not. 
13. 

*  18  &  19  Vict  c.  32,  8.  32. 

»  6&7Will.4,c.  106,88.  4,41  ;18&  19 
Vict.  c.  32,  B.  32.  It  was  formerly  con- 
fined to  matters  in  which  tin  or  tinners 
were  concerned  :  see  16  Car.  1,  c  15,  a. 
1 ;  preamble  of  6  &  7  Will.  4,  c.  106. 
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metallic  and  for  non-metallic  minerals^  the  entire  mine  is  within 
his  cognizance.^ 

03)  Proceedings, 
The  common  law  jurisdiction  is  exercised  in  actions,  and^^io^i*'^ 

pUdnte. 

in  suits  commenced  by  plaint  Actions,  properly  so  called, 
are  commenced  and  prosecuted  in  a  manner,  and  subject 
to  rules  of  pleading  and  procedure,  very  similar  to  those 
applicable  to  actions  in  the  High  Court'  Actions  for  debt 
or  damages  not  exceeding  £50  may  be  prosecuted  summarily 
by  plaint'  They  are  commenced  by  entering  a  plaint  in 
writing,  and  taking  it  to  the  Vice-Warden's  secretary ;  who 
thereupon  delivers  to  the  plaintiff  a  summons  xequiring  the 
defendant  to  appear  and  answer.^  An  infant  may  sue  by  plaint 
for  wages,  piece-work,  or  work  as  a  servant^  The  defendant, 
within  a  prescribed  time,  may  file  a  demurrer  or  plea  to  the 
jurisdiction,  and  give  the  plaintiff  notice.  Or,  if  he  wishes  to 
raise  ceitain  special  defences,  he  may  give  the  plaintiff  notice  of 
his  intention.  But  he  need  not,  in  other  cases,  unless  the  Vice- 
Warden  otherwise  orders,  file  or  give  any  plea  or  notice.*  The 
defendant  may  have  relief  against  third  parties  under  similar 
circumstances  to  those  provided  for  in  the  Jud.  Acts  and  Orders.^ 
Actions  by  plaint  may  be  tried  by  a  juxy  of  five  persons.'    The 


1  18  &  19  Vict.  c.  32, 8.1.  Plnmbago, 
or  black  lead,  was  by  this  sect  declared 
to  be  a  metallic  mineral.  ^  Mine  '*  in 
6  Jb  7  Will.  4,  c  106,  means  any  mine, 
work,  or  adventare,  wherein  or  con- 
nected with  which  metals  or  metallic 
minerals  are  worked :  s.  44.  *'  Mine  '* 
or  "mineral**  in  18  &  19  Vict  c.  32, 
means,  primd  facie,  metallic  mine,  or 
metallic  mineral :  s.  2. 

t  Old.  March,  1876,  tit  Actions, 
O.  1,  r.  1 :  see  this  title  generally.  For 
forms  of  proceedings,  see  Schedule  of 
Foms.  As  to  serWce  of  process  and 
aabstitated  senrice,  see  18  &  19  Yict  c. 
82,  ss.  6, 7, 8 ;  82 &33  Vict  c.  19,  s.  31 ; 
Ord.  March,  1876,  tit.  Actions,  Co. 
7,  8,  9.  For  actions  respecting  com- 
penBation  and  costs,  where  the  Puke  of 
ComwaU  exercises  his  right  of  entry 
on  lands,  see  ante,  p.  279. 


*  18  &  19  Yict  c.  32,  s.  16. 

^  For  the  form  of  the  plaint  and 
summons,  see  Ord.  March,  1876,  tit 
Suits  commenced  by  Plaint,  0.  1,  rr. 
1,2. 

*  O.  2 :  see  O.  3. 

•  Oo.  7,  8. 
7  O.  9. 

•  18&19V]ctc.32,&16.  Gtll&12 
Vict.  c.  83,  s.  7.  Penmssion  to  prose- 
cute by  writ  instead  of  plaint  may  be 
granted  in  a  proper  case :  Ord.  March, 
1876,  tit  Suits  comm.  by  Plaint,  O. 
18,  r.  2.  See,  as  to  service  of  the 
plaint  and  summons,  Q.  1 ;  parties  to 
plaints,  O.  2  ;  parties  under  age,  0.  3 
payment  of  money  into  court,  O.  4 
inspection,  O..  6 ;  discontinuance,  0.  6 
spcKdal  and  other  defences,  Oo.  7,  8 
particulars  of  demand,  0. 10 ;  security 
for  costs,  0. 11 ;  trial,  0. 12 ;  ccttta  0 
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Bills  of  Exchange  Act,  1855,  applies  to  the  Stannaries  Court.^ 
Trials  may  be  had  either  before  the  Vice- Warden,  or  before  the 
Vice-Warden  with  a  jury.*  The  Vice- Warden  may  direct  and 
try  issues  of  fact.'  He  may  postpone  or  adjourn  trials  ;  *  and 
may  grant  new  trials.*  A  rule  of  Court  may  be  enforced  by 
making  it  a  rule  of  a  superior  Court.*  In  certain  cases  causes 
may  be  removed  to  the  Queen's  Bench  Division.^ 
Pursew'  and         Pursers'  suits  and  creditors'  suits  ®  are  part  of  the  equitable 

Creditors* suite.  ••!•.•  a  »  j'i     »  'x     •       •      a'j.    j.    j    i 

jurisdiction.  A  pursers  or  creditors  suit  is  instituted  by 
petition,  addressed  to  the  Vice- Warden,  and  entitled  of  the 
Stannaries  of  the  county  or  counties  in  which  the  mine  or 
works  of  the  company  to  which  it  relates  are  situate.'  The 
petition  is  taken  to  the  Vice- Warden's  secretary  ;  who  delivers 
to  the  petitioner  a  summons  requiring  the  defendant  to  appear 
and  answer.^^  The  defendant,  thereupon,  within  a  prescribed 
time,  may  deliver  a  demurrer  or  plea  to  the  jurisdiction,  or  an 
answer ;  ^^  and  the  plaintiff,  within  a  further  prescribed  time, 
may  deliver  a  replication.^'  An  order  against  a  member  for 
payment  of  a  debt  due  by  the  company  in  question  may  be 
enforced  by  a  sale  of  the  defaulter's  share.^*  Several  adven- 
turers may  be  joined  as  defendants  in  one  purser's  suit ;  and 


14  ;  amendment,  0. 15  ;  interpleader, 
O.  17.  And  see,  as  to  fonns  of  pro- 
ceedings,  Sched.  of  Forms. 

>  Old.  in  Connc.,  24  Jane,  1866.  See, 
as  to  the  form  of  proceedings,  and  as 
to  costs.  Gen.  Ord.,  20  March,  1857. 

s  Ord.  March,  1876,  tit.  Actions, 
0. 35,  r.  1 ;  tit  Suits  comm.  by  Plaint, 
0. 12.  See,  as  to  jurors  and  juries,  6  & 
7  Will.  4,  c.  106,  ss.  16,  32,  33,  34,  36  ; 
2  &  3  Vict.  c.  58,  s.  2 ;  11  &  12  Vict.  c.  83, 
s.  8 ;  18  &  19  Vict.  c.  32,  s.  35.  A  special 
jury  cannot,  apparently,  be  impanelled 
except  by  consent :  see  Proc.  in  Stan. 
p.  262,  n.  (b).  Jurors  attending  are 
exempted  from  attendance  at  sessions  : 
2  &  3  Vict.  c.  68,  s.  2  ;  18  &  19  Vict.  c.  32, 
B.  35. 

a  6  &  7  WUL  4,  c.  106,  s.  16.  He 
has  power  to  give  the  costs  of  trying 
an  issue :  Palmer's  case,  7  Ch.  288. 

*  Ord.  March,  1876,  tit.  Actions, 
O.  35,  r.  3 ;    tit.    Suits   comm.    by 


Plaint,  O.  12,  r.  9.  See,  in  case  of  the 
illness  or  accidental  absence  of  the 
Vice-Warden,  32  &  33  Vict.c.  19,  8.89. 

•  6  &  7  Will.  4,  c.  106,  ss.  8,  16;  23^3 
Vict.  c.  58,  8.  5.  See  Ord.  March,  1876, 
tit.  Actions,  O.  38 ;  tit.  Suits  comm. 
by  Plaint,  O.  12,  rr.  12,  14. 

•  6  &  7  Will.  4,  c.  106,  s.  12. 
'  S.  42. 

■  They  are  properly  speaking  ac- 
tions :  see  Ord.  March,  1876,  tit.  Purs, 
and  Cred.  Suits.  They  are  applicable 
to  cost-book  companies,  and  will  be  far- 
ther referred  to  in  the  next  chapter : 
see  Sect.  2,  c. 

'  For  the  form  of  the  petition  and 
summons,  see  Ord.  March,  1876,  tiU 
Purs,  and  Cred.  Suits,  0.  1 ;  and 
Sch.  of  Forms. 

»«  O.  1,  r.  10. 

"  Oo.  4,  5. 

"  O.  6. 

»  6  &  7  WUl.  4,  c.  106,  B.  18. 
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the  Vice- Warden  may  make  one  decree  for  payment,  and  one 
order  for  sale ;  and  payment  may  be  enforced  by  separate 
process,^  In  creditors'  suits,  where  several  adventurers  are  sued, 
or  several  creditors  sue,  separately,  the  suits  maybe  consolidated.^ 
Where,  in  a  creditor's  suit,  a  claim  is  made  in  respect  of  goods 
or  the  proceeds  thereof,  sold  or  intended  to  be  sold,  by  any 
landlord  for  rent  or  other  distrainable  demand,  or  by  any  other 
person  not  being  a  party  to  the  suit,  the  Vice- Warden  or  the 
Registrar  may  adjudicate  upon  such  claim  by  interpleader.^ 
And  the  adjudication  is  final,  and  has  the  force  of  judgments  or 
decrees.^  The  Registrar  is  the  proper  person  to  make  sales 
under  any  decree  or  order  of  the  Court  in  pursers'  or  creditors* 
suits.*^  And,  in  making  such  sales,  he  may  act  without  a  license ; 
and  without  being  liable  to  duty.' 

The  Vice- Warden  may  also,  under  the  equitable  jurisdiction,  Specific  per- 
grant  specific  performance  of  contracts  for  sale ;  and   make  a^^intioM  of 
declarations  of  forfeiture  for  the  non-workine  of  setts.^    Upon  a  ^orfeitupe— 

°  ^  recovery  of 

declaration  of  forfeiture  being  made  for  non-working ;  or  upon  a  pobksuod. 
sett  or  lease  being  determined  for  breach  of  condition  or  other- 
wise ;  the  Vice- Warden  has  jurisdiction  to  entertain  proceedings 
for  recovery  of  possession  of  the  mine  in  question,  being  within 
the  Stannaries ;  and  of  buildings,  machinery,  works,  and  waters, 
annexed  thereto  or  occupied  therewith.^  But  he  cannot  ad- 
judicate upon  any  claim  touching  the  freehold  or  inheritance  of 
any  person  except  by  consent* 

The  Vice- Warden  may  also,  under  the  equitable  jurisdictiou,  Injunciion. 
prohibit  by  injunction  the  working  of  any  mine  in  a  manner 


»  18  1 19  Vict.  c.  32,  8.  4. 

>  S.  6 :  see  also  Ord.  March,  1876,  tit. 
PoiB.  and  Cred.  Snita,  0.  16.  r.  10. 
Afl  to  eerrice  of  the  petition  and  sum- 
mons  in  pursers*  and  creditors'  suits, 
see  O.  2  ;  appearance,  0. 3 ;  hearing,  O. 
7  ;  evidence,  0. 8  ;  discovery,  0. 9  ;  de- 
cree, O.  10  ;  amendment,  0. 12  ;  abate* 
ment  and  reviTor,  0. 13  ;  injunction,  O. 
14 ;  and  proceedings  upon  orders  of  sale, 
0. 16.  And  see,  as  to  forms  of  proceed- 
ings, Sch.  of  Forms.  The  plaintiff  in 
A  creditor's  suit  is  obliged,  immediately 
after  filing  his  petition,  to  cause  to  be 


fixed  up  at  the  Account  House  of  the 
mine  in  question  a  notice  that  he  has 
done  so :  O.  2,  r.  7 :  see  also  0. 10,  r.  6. 
»  18&19  Vict.  c.  32,s.  11. 

*  S.  12.  See  s.  13  as  to  staying  ac- 
tions, where  an  interpleader  is  pending. 

>  Ord.  March,  1876,  tit.  Purs,  and 
Cred.  Suits,  0. 16. 

*  Comp.  Act,  1862,  s.  68.  The  As- 
sistant Registrar  has  the  same  privi- 
lege, ih, 

7  Proc.  in  Stan.  (1866),  Int.  Not 
»  18  &  19  Vict.  c.  32,  s.  16. 

*  S&  14,  16. 
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contrary  to  custom  or  covenant.^  And  the  Registrar  may,  on 
the  application  of  a  creditor  or  member,  issue  injunction  orders 
in  creditors'  suits ;  and  forbid  the  sale  of  setts,  leases,  machinery, 
or  other  effects,  on  the  usual  allegation  of  urgency;  or  issue 
such  orders  in  other  cases  of  like  urgency,  or  imminent  waste 
or  damage;  and  may  suspend  or  dissolve  the  order;  subject, 
however,  to  reconsideration  by  the  Vice-Warden.*  The  juris- 
diction to  grant  in  vacation  injunctions  in  any  part  of  England  ' 
may  be  exercised  by  the  Registrar.^ 
Rectificftiion  of  And,  under  the  equitable  jurisdiction,  the  Vice- Warden  may 
wSdi^^p.  summarily  rectify  the  register  of  a  company.*  And  he  may  wind 
up  a  company  on  petition,  as  in  the  Chancery  Division  of  the 
High  Court.*  And  he  has  a  special  and  wide  jurisdiction  inci- 
dental to  a  winding  up.^  The  Registrar  may,  with  the  sanction 
of  the  Vice- Warden,  when  a  winding-up  order  is  made,  and  no 
official  liquidator  is  appointed,  act  as  official  liquidator.^  But 
he  need  not  give  security ;  nor  is  he  entitled  to  remuneration ; 
nor  is  he  liable  to  penalties.' 

The  Vice- Warden  has  a  special  jurisdiction  to  decide  questions 
arising  out  of  the  rights  of  working  given  to  the  Duke  of 
Cornwall  under  the  Act  7  &  8  Vict.  c.  105.^®  Causes  pending 
before  a  County  Court  judge  within  the  Stannaries  touching 
the  customs  of  mining ;  ^^  or  cost-book  mines ;  ^^  or  the  effect  and 
operation  of  setts,  or  licenses;  or  contracts  for  the  sale  and 
transfer  of  shares  in  mines ;  or  tin-bounds ;  ^^  may  be  remitted 
for  trial  before  the  Vice-Warden.^'    The  Vice-Warden  may  by 


Special  jurii 
diction. 


1 

s 

s 

4 
f 
t 


8.16. 

32  &  83  Yict.  c.  19,  s.  37. 

Ante,  p.  417. 

32  &  33  Vict.  c.  19,  8.  42. 

Comp.  Act,  1862,  s.  35. 

Sg.  79, 81.  See,  as  to  the  petition, 
Berrice,  and  hearing,  Ord.  March,  1876, 
tit.  Wind.  Comp.,  0. 2 ;  as  to  the  order, 
O.  3 ;  official  liquidator,  O.  4  ;  proof  of 
debts,  O.  5  ;  list  of  contribatories,  0. 6  ; 
order  of  payment  of  debts  or  caUs^  0. 7 ; 
payment  of  moneys^  0.  8 ;  investment, 
0.  9  ;  admission  of  documents,  0. 11 ; 
appearance,  0. 12 ;  serrice  of  summons, 
notice,  &c.,  Comp.  Act,  1862,  s.  68  ,*  O. 
13;   witnesses    and    affidaritfl^    Oo. 


14,  15;  termination  of  winding-up, 
O.  16;  costs,  O.  18;  and  appeals, 
0. 19.  And,  aa  to  forms,  see  Sch.  of 
Forms. 

7  See  next  Chapter,  Sect.  5,  h, 

>  32  &  33  Yict  c.  19,  s.  33. 

•  2b. 

'^  See  ante,  pp.  277  et  seq.  See  also 
8  &  9  Vict  c.  118  (IncL),  s.  18 ;  26  Ac  27 
Vict  c.  49  (Duchy  Manag.),  s.  8. 

"  See  infra,  Sect  3,  Sect  4. 

^  See  next  Chapter. 

»«  18  Ic  19  Vict,  c  32,  s.  17.  See  Old. 
March,  1876,  tit  Suits  oomm.  by 
Plaint,  0. 16. 
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coDsent  refer  proceedings  and  disputes  to  arbitration ;  and  he 
may  himself  act  as  arbitrator.^ 

The  Vice-Warden  has^  consistently  with  the  provisions  of  the  MiBoellaneoua 
Comp.  Act,  1862,  the  same  jurisdiction  and  powers  in  the  case  oedan. 
of  companies  registered  under  that  Act  as  he  has  in  the  case  of 
unincorporated  companies.  And,  for  the  purpose  of  giving  fuller 
effect  to  such  jurisdiction,  in  all  actions,  suits,  or  proceedings  in  the 
Court,  all  process  issuing  thereout,  and  all  orders,  rules,  demands, 
notices,  warrants,  and  summonses,  required  to  be  served  on 
any  company,  whether  registered  or  not,  or  on  any  member  or 
agent  thereof,  may,  without  any  special  order,  be  served  in  any 
part  of  England ;  or  may,  by  special  order,  be  served  in  any 
part  of  Great  Britain,  or  the  adjacent  islands.^  And,  generally, 
service  of  subpoenas  on  witnesses  is  good  in  any  part  of  England 
or  Wales ;  and  may  be  enforced  by.  process  from  the  Queen's 
Bench  Division,  if  the  expenses  be  tendered.^  Oaths  may  be 
administered,  and  affidavits  taken  by  the  Registrar,  or  by  com- 
missioners ;  *  and  affidavits,  affirmations,  and  declarations,  are 
sometimes  available,  although  not  sworn,  made,  or  taken,  by  or 
before  a  commissioner  of  the  Court.^  The  Registrar  may  make 
orders  for  amending  pleadings ;  and  may  determine  applications 
for  further  time ;  and  may  make  various  other  interlocutory 
orders ;  subject  to  appeal  to  the  Vice-Warden .•  The  Registrar 
is  the  proper  person  to  tax  costsj  All  applications  in  Court  of 
whatever  kind  in  a  suit  are  made  by  motion.^  But  proceedings 
before  the  Registrar  are  by  summons.' 


1  is  &  19  Vict.  0.32,8. 20. 

'  Comp.  Act,  1862,  b.  68. 

s  6  &  7  WilL  iy  c  106,  as.  9, 10. 

«  4  &  5  Will.  4,  c.  42,  B.  1 ;  2  &  3 
Vict  c  58,  s.  6  ;  Did.  March,  1876,  tit. 
MiaoeU.,  0.  6. 

«  32  ft  33  Vict  c.  19,  8.  27.  As  to 
enrolments  snd  copies  being  eTidence, 
see  11  ft  12  Vict  c.  83,  s.  6. 

•  18ftl9Vict.c.32,s.l9;OTd.March, 
1876,  tit  Pnrs.  and  Cred.  Baits,  O. 
12.  As  to  the  practice  on  such  ap- 
peal^  see  tit  Miscell.,  0. 11. 

7  Ht  Hisoell.,  0. 12.  In  Palmer's 
case,  7  Ch.  288,  which  was  an  appeal 
in  a  winding-np,  the  costs  were  di- 


rected to  be  taxed  by  the  Taxing  Mas* 
ter  of  the  Court  of  Chancery.  See  also 
West  JeweU,ftc,  Co.,  Set  1601. 

*  See,  as  to  motions,  Ord.  March, 
1876,  tit.  MiscelL,  O.  6. 

•  0. 10,  r.  1.  See  0. 10,  generaUy, 
for  proceedings  before  the  Registrar. 
As  to  costs,  see  0.  12.  The  Registnur 
has  also  certain  duties  to  perform  un- 
der 7  ft  8  Vict  c.  106,  relating  to  mines 
and  minerals  belonging  to  the  Dnehy 
of  ComwaU  :  see  ss.  69,  61, 62, 63,  64  ; 
ante,  pp.  278,  279.  The  seal  (6  ft  7 
WilL  4,  c.  106,  s.  19)  of  the  Court,  and 
the  signature  of  the  Registrar,  are  judi- 
cially  noticed  by  all  courts  and  judges 
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(y)  Concurrent  arul  Exclusive  Jurvfdlction, 

Personal  In  personal  actions  ^  the  jurisdiction  of  the  Stannaries  C!ourt 

and  of  the  High  Court  has  been  stated  to  be  concurrent'    But 
the  statement  is  not  supported  by  any  decision ;   and   it  is 
conceived,  that,  if  in  the  High  Court  privilege  were  pleaded, 
the  defendant  might  still  rely  on  the  charter  of  33  Ed  1. ;'  so 
as  to  oust  the  jurisdiction.^    The  jurisdiction  of  the  Stannaries 
Court    and   of  the  County  Courts  in   personal  actions  has, 
however,  been  decided  to  be  concurrent*    The  County  Courts 
Act,  9  &  10  Vict.  c.  95,  enacts,  that  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  £20,  may 
be  holden  in  the  County  Court ;  and  that  no  privilege,  except  as 
thereinafter  excepted,  shall  be  allowed  to  any  person  to  exempt 
him  from  the  jurisdiction  of  any  Court  holden  under  the  Act' 
No  doubt,  it  also  enacts,  that  "nothing  in  this  Act  contained 
shall  be  construed  to  affect  the  Courts  of  the  Lord  Warden  or  of 
the  Vice- Warden  of  the  Stannaries  of  Cornwall ;  but  this  pro- 
vision shall  not  be  deemed  to  prevent  the  establishment  of  any 
Court  under  this  Act  within  the  said  Stannaries,  or  to  limit  or 
affect  the  jurisdiction  of  any  Court  so  established  under  this 
Act"^    But  the  latter  enactment  only  saves  the  Stannaries 
Courts,  and  not  the  personal  privilege  of  the  tinners.* 
Oenentl  equity      As  respects  the  Stannaries  Court  and  the  High  Court,  the 
junadiction.     general  equity  jurisdiction  ®  of  the  Stannaries  Court  appears,  so 
far  as  it  goes,  to  be  exclusive ;  *  and,  so  far  as  it  does  not  go,  the 
High  Court  may  be  resorted  to.^^    As  respects  the  Stannaries 
Court  and  the  County  Courts,  there  is  an  express  enactment, 
precluding  County  Court  judges  from  entertaining  jurisdiction 

in  England  :  Comp.  Act,  1862,  ss.  68,  carrow,  15  Q.  B.  164  ;  18  &  19  Vict  c. 

125.  None  but  barristers  and  solicitors  32,  s.  32. 

can  practise  in  the  Court :  see  6  &  7  *  Nei^-ton  v.  Kancarrow,  15  Q.  B. 

Will.  4,  c  106, 8.  20.    See,  as  to  change  144. 

of  solicitors,   Ord.  March,  1876,  tit.  •  Ss.  58,  67. 

MiscelL,  0.  9.     A  list  of  fees  mast  be  7  s.  141. 

hung  up :  6  &  7  Will.  4,  c.  106,  s.  33.  »  See  atUe,  pp.  420,  421. 

»  See  antey  pp.  418,  419,  420.  »  Batten,  14.    See  Trelawnj  v,  Wil- 

2  See  Batten  on  Ston.  Act,  1869,  liams,  2  Vem.   483 ;    Dan.   Gh.   Pr., 

p.  14.  632.    See,  however,  Chester  v.  Spoiigo, 

>  Ante,  p.  417.  18  L.  T.  N.  S.  314. 

*  See  and  consider  Newton  v.  Nan-  ^^  Batten,  14. 
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in  any  case  to  which  the  equitable  jurisdiction  of  the  Stannaries 
Court  extends.^ 

The  jurisdiction  to  summarily  rectify  the  register  of  a  company,^  BecUBcatioii  of 
where  a  name  has  been  improperly  entered  or  omitted,  may  be  "8*'*®'" 
exercised  by  a  judge  of  the  High  Court,  or  by  the  Vice- Warden, 
at  the  option  of  the  applicant'  The  option  has  been  apparently 
given,  because  it  was  considered  desirable,  that,  for  the  remedy 
of  a  wrong  of  a  very  peculiar  kind,  the  greatest  opportunities 
should  be  afforded,  and  as  many  doors  as  possible  opened.^  And 
the  mere  fact,  that  some  of  the  objects  of  a  company  established 
for  working  within  the  district  of  the  Stannaries  are  to  be 
earned  out  beyond  that  district,  does  not  exempt  the  company 
from  the  Stannary  jurisdiction ;  at  all  events  so  far  as  relates 
to  the  working  within  the  district.^ 

The  Stannaries  Court  is  the  proper  Court  for  winding  up  a  Winding-up. 
company  •  "  engaged  in  working "  mines  within  and  subject  to 
the  jurisdiction ;  unless  the  Vice-Warden  certifies,  that  the 
company  would  be  more  advantageously  wound  up  in  the  Chan- 
cery Division  J  The  reason  why  concurrent  jurisdiction  has  not 
been  given  in  the  latter  case  to  the  High  Court  is  that  questions 
may  arise  requiring  local  knowledge  or  local  evidence.®  How- 
ever, the  words  "  engaged  in  working  "  mean  "  are  or  have  been 
engaged  in  working  ",  or  "  now  or  formerly  engaged  in  working  "  ; 
and  they  do  not  apply  to  a  case  where  a  company,  although 
they  have  purchased  a  mine  within  the  jurisdiction,  have  not 
begun  to  work  it*  A  fortiori,  the  words  "  engaged  in  working  " 
do  not  apply,  where  such  a  company  are  authorized  by  their 
memorandum  of  association  to  purchase  mines  in  "  Cornwall  or 
elsewhere  in  England."  ^^ 


1  28  &  29  Vict,  c  99,  a.  6.  For  the 
practice  in  case  of  demoirers  to  the 
jiirifldiction,8ee  18&  19  Vict,  c  32,8. 18 ; 
OnL  March,  1876,  tit.  Actions,  O.  21,  r. 
4  ;  tit.  PuM.  and  Cred,  Suits,  0. 4. 

>  See  ante^  p.  422. 

*  Comp.  Act,  1862,  s.  35 ;  Penhale, 
Ac.,  Co.,  2  Ch.  398. 

^  Penhale,  Itc.,  Ck>.,  «.  #.,  403,  p^r 
Jjord  Cairns. 

*  Penhale,  &c.,  Co.,  i».  #. 

*  See  ante,  p.  422. 


7  Comp.  Act,  1862,  s.  81.  In  Walk- 
ham  United  Mines,  W.  N.  1882,  p. 
134,  the  Vice- Warden  refused  his  cer- 
tificate. 

»  See  Penhale,  &c.,  Co.,  2  Ch.  403, 
404 ;  Silver  Valley  Mines,  18  Ch.  D. 
475. 

•  See  Silver  Valley  Mines,  «.  *.,  472 ; 
overruling  East  Botallack,  &c.,  Co.,  34 
Beav.  82. 

w  Silver  VaUey  Mines,  it.  $. 
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Appeals. 


b.  Appeals  and  ExectUion. 

(o)  Appeals. 

Appeals  lie  to  the  Court  of  Appeal ;  ^  and  there  may  be  a 
final  appeal  to  the  House  of  Lords.^  But  no  appeal  to  the 
Court  of  Appeal  is  allowed,  where  the  debt  or  damages  sought  to 
be  recovered  do  not  exceed  £20 ;  and  where  no  question  of  juris- 
diction, or  of  the  custom  of  mining,  has  arisen  in  the  Court  below. 
No  appeal  operates  to  stay  proceedings,  or  is  allowed,  unless  the 
appellant  notifies  to  the  Registrar,  within  thirty  days  after  notice 
of  the  decision  appealed  agaiost,  his  intention  to  appeal;  and  then 
gives  or  offers  to  give  security  to  the  Registrar  to  prosecute  the 
same,  and  to  abide  by  the  final  decision  ;  and  also  deposits  £20 
with  the  Registrar,  to  be  paid  to  the  opposite  party  if  the  appeal 
fails,  unless  the  Court  otherwise  directs.  And  if  the  appeal  is 
prosecuted  by  a  registered  company  with  limited  liability,  or  by 
a  bankrupt,  the  Registrar  may  require  a  sufficient  surety  to  be 
joined  as  co-obligor  in  the  bond,  who  may  be  personally  liable  to 
the  extent  of  £50.' 


BxacQtioii- 
geaenllj. 


(fi)  Execution. 

No  formal  demand  is  necessary  before  enforcing  orders  to  pay ; 
or  to  produce,  file,  or  deliver  up  books,  papers,  deeds,  or  accounts ; 
or  to  deliver  up  property,*    Where  a  decree,  order,  or  judgment. 


1  Jnd.  Act,  1873,  8.  18.  Appeals 
fonnerly  lay  to  the  Lord  Warden  of 
the  Stannaries.  He  was  assisted  by 
two  or  more  assessors,  who  were  mem- 
beis  of  the  Judicial  Committee  of  the 
Privy  Council,  or  Jadges  of  the  Supe- 
rior Courts.  The  Lord  Warden  might, 
howeyer,  haye  at  once  remitted  a  cause 
pending  before  him  for  the  determina- 
tion of  the  Judicial  Committee.  And, 
in  winding-up  cases,  he  might  have 
remitted  appeals  to  the  Court  of  Ap- 
peal in  Chancery ;  whose  decision  was 
final  without  any  further  appeal. 
Seel8&19Vict.c.82,  s.26  ;  Comp.  Act, 
1862,  s.  124  ;  32  &  33  Vict.  c.  19,  ».  32. 

«  See  App.  Jur.  Act,  1876  (39  k  40 
Vict.  c.  69),  88. 3, 11.  Final  appeals  for- 
merly  lay  to  the  Judicial  Committee  of 


the  Friyy  Council :  see  18  &  19  Vict 
c.  32,  &  26. 

s  18  &  19  Vict.  c.  32,  s.  26  ;  32  &  33 
Vict.  c.  1 9,  s.  32.  See  also,  as  to  appeals. 
Old.  March,  1876,  tit  MiscelL,  0. 14  ; 
tit  Wind.  Comp.,  0. 19.  Eyery  order 
pronounced  by  the  Court  of  Appeal 
under  the  Comp.  Act,  1862,  s.  124, 
must  be  drawn  up  and  entered  by  the 
Registrar  of  the  Court ;  and  must  be  re- 
mitted by  him  to  the  Court  of  the  Vice- 
Warden,  by  transmitting  an  office 
copy  by  post,  but  without  fee,  to  the 
R^^trar  of  the  Vice-Warden :  Order 
of  Court,  28th  July,  1869 :  see  4  Ch. 
xliv.  For  the  form  of  an  order  made 
on  appeal  from  the  Vice- Warden,  see 
West  Jewell  Mining  Co.  Set  1601. 

«  32  &  33  Vict  c.  19,  B.  28. 
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is  for  payment  of  money,  costs,  charges,  or  expenses,  the  party 
prosecuting  it  may  enforce  payment  by  suing  out  a  writ  of 
Jieri  facias  to  be  executed  within  the  jurisdiction  without 
special  leave.^  Where  the  decree,  order,  or  judgment,  cannot  be 
enforced  within  the  Stannaries,  any  division  of  the  High  Court 
may  issue  process  for  the  recovery  of  the  amount  due.  And 
where  the  debt  or  damages  sought  to  be  recovered  do  not  exceed 
£250,  any  county  court,  whether  within  or  beyond  the  Stannaiies, 
may  issue  like  process.'  A  judgment  for  recovery  of  posses- 
sion of  mines  may  be  enforced  by  a  writ  of  possession.'  An 
order  may,  upon  the  application  of  the  plaintiff,  in  an  action 
for  the  detention  of  a  chattel,  be  made  for  the  specific  delivery 
thereof;  and  that,  if  it  cannot  be  found,  the  defendant  be 
distrained  by  all  his  goods  until  he  render  it,  or  yield  its  assessed 
value.^  Obedience  to  decrees,  orders,  or  judgments,  other  than 
those  for  the  payment  of  money,  costs,  charges,  or  expenses,  is 
enforceable  by  attachment  and  committal^  And,  generally,  all 
decrees,  orders,  and  judgments,  made  or  pronounced  in  the  case 
of  any  company  registered  under  the  Comp.  Act,  1862,  or  any 
member  or  agent  of  such  a  company,  may  be  enforced  in  the 
same  manner  as  in  other  cases ;  *  and  in  winding-up  matters 
the  Yice-Warden  has  the  same  power  of  enforcing  his  orders  as 
the  High  Court.7 

Debts  may  be  attached  in  a  purser's  suit,  where  judgment  is  Atuchment  of 
given  for  the  payment  of  money.®    And,  if  necessary,  an  issue 
may  be  tried  for  determining  the  liability  of  the  garnishee.* 


1  Ord.  March,  1876,  tit.  Miscell.,  0. 
2,  r.  1. 

3  18&  19  Vict.  c.  32,  88.  9,  10  ;  32  & 
33  Vict.  c.  19, 8.  29 ;  Ord.  March,  1876, 
tit   Miscell.,  O.  2,  r.   2.    This  could 
not  formerly  hare  been  done  in  the 
case  of  final  decrees  on  the  eqnitj  side 
of  the  Coart :  see  Harrey  r.  Gilbard,  W. 
W.  &H.  552.    The  jndge  of  a  Connty 
Court  within  the  Stannaries  may  re- 
mit any  claim  of  interpleader,  arising 
on  the  execution  of  process,  for  deter- 
mination by  the  Vice- Warden's  Ck)urt : 
32  A  33  Vict,  c  19,  s.  29. 

»  OitL  March,  1876,  tit.  Actions,  0. 
42. 


«  O.  43 ;  Tit.  MisceU.,  0. 2,  r.  9. 

*  32  &  33  Vict.  c.  19,  8.  30 ;  Old. 
March,  1876,  tit.  MisceU.,  0.  3. 

*  Comp.  Act,  1862,  s.  68. 

7  S.  120.  See  Ord.  March,  1876,  tit. 
Wind.  C!omp.,  0.  8,  r.  4 ;  and  Sched.  of 
Forms. 

«  Tit.  MisceU.,  0.  4,  r.  1. 

'  R.  6.  See,  as  to  stay  of  proceed- 
ings, O.  7  ;  serrice  of  orders,  O.  8 ;  and 
costs,  0. 12.  For  forms  of  writs  of 
execution  and  attachment,  see  tit. 
MisceU. ;  tit.  Wind.  Comp. ;  Sched.  of 
Forms.  See,  as  to  fees  and  chaiiges, 
the  tables  and  schedules  at  the  end  of 
Ord.  March,  1876.    As  to  fines  and 
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Sect.  2.— TIN-BOUNDING-GENERALLY. 

Generally.  The  custom  of  tin-bounding  is  peculiar  to  the  counties  of 

Cornwall  and  Devon.  It  had  its  origin  in  the  ancient  privileges 
granted  to  the  tinners  of  those  counties  ;  which  date,  so  far  at 
least  as  respects  Cornwall,  from  a  period  long  anterior  to  the 
Norman  Conquest ;  and  which  were  from  time  to  time  affirmed 
both  by  royal  charters,  and  at  various  Stannary  Convocations  or 
Parliaments.^  The  custom  can  only,  apparently,  be  exercised  in 
respect  of  tin.  If  a  bounder,  in  working  a  tin  mine,  extracts 
copper  from  it  with  the  tin,  he  cannot,  apparently,  claim  the 
copper.^  Both  tinners  and  lords  of  the  soil  are,  in  Cornwall, 
prohibited  under  penalties  from  digging  or  sinking  shafts  in 
highways.^ 


Sect.  3.— TIN-BOUNDING    IN    CORNWALL. 

a.  Mutual  Rights  of  Owners  of  Soil  and  Tinners. 

(a)  Generally — Manner  of  obtaining  Bounds — Estate  of 

Bounder, 

Genenliy.  The  right  of  tin-bounding  in  Cornwall  may  be  claimed  either 

in  respect  of  land  of  a  private  person ;  or  in  respect  of  land 
within  the  seventeen  ancient  assessional  manors.^  And,  when 
claimed  in  respect  of  land  of  a  private  person,  it  may  be  claimed 
either  de  novo ;  or  in  respect  of  land  which  has  been  anciently 
bounded.^ 


penalties,  see  18  &  19  Vict.  c.  32,  s.  27. 
Process  is  executed  by  bailiffs  (7  &  8 
Vict.  c.  19  ;  11  &  12  Vict.  c.  83,  ss.  9, 10). 
The  property  provided  for  the  use  of  the 
Btan.  Court  is  vested  in  the  Duke  of 
Cornwall :  11  &  12  Vict.  c.  83,  s.  13. 

»  See  (as  to  the  charters)  ante,  p. 
417.  Sec  pp.  X.,  XI. ,  of  Introd.  to  Cone's 
Rep.  of  Rowe  v.  Brenton  ;  and  the 
preface  to  Tearce's  Stannary  Laws. 
See  also,  generally,  Pearce;  and  see 
**Law8  of  the  Stannaries,'*  Line.  Inn 
Lib.,  published  at  Truro  by  Heard  ; 
Rogers  v.  Brenton,  10  Q.  B.  28,  et  seq.y 
65.    The   principal   convocations  for 


Cornwall  were  those  of  22  Jac.  1  ;  11 
Car.  1  ;  2  Jac.  2  ;  2  Anne ;  and  26  Geo. 
2  :  for  Devonshire,  those  of  2  Hen.  8  ; 
24  Hen.  8  ;  25  Hen.  8  ;  6  Edw.  6  ;  and 
16  Eliz.  Convocations  in  some  in- 
stances apparently  made  new  laws  as 
well  as  presented  old  customs :  see 
Rogers  v.  Brenton,  «.«.,  31. 

'  Rogers  v,  Brenton,  u.  *.,  56,  per 
Lord  Denman.  Cf.  Doe  v.  Alderson, 
reported  in  Smirke's  Rep.  of  Vice  r. 
Thomas,  42. 

•  Pearce,  52  ;  Laws  of  Stan.,  60. 

*  See  ante,  p.  38. 

'  Laws  of  Stan.,  34,  89 ;  Peaioe,  37. 
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The  right  of  bounding  de  novo  in  the  land  of  a  private  person  Boanding  de 
is  obtained  in  the  following  manner : — If  the  lord  of  the  soil  J^Jl^  ^"^* 
of  a  piece  of  waste  land,  in  which  a  tin-mine  exists,  and 
which  is  unbounded  or  void  of  lawful  bounds,  cannot  or  will 
not  himself  work  it,  any  working  ^  tinner  may  give  him  three 
months'  notice  in  writing  of  his  own  desire  to  work.  The  lord  is 
then  entitled,  at  any  time  within  the  three  months,  to  himself 
work,  if  he  thinks  proper  to  do  so ;  and  so  to  preserve  his  exclusive 
rights.  In  the  event  of  the  lord  not  intervening,  the  tinner  may, 
at  the  next  ensuing  Stannary  Court,  proclaim  openly  the  bounds 
which  he  desires  to  work  ;  the  limits  of  their  corners ;  the  names 
ofhis  co-adventurers,  if  any ;  and  all  other  necessary  particulara 
respecting  them :  proving  the  notice  to  the  lord,  before  the 
proclamation  is  received.  The  proclamation  is  repeated  at  the 
two  ensuing  Stannary  Courts  ;  and,  if  the  tinner  s  claim  is  not 
displaced  before  the  third  proclamation,  a  writ  of  possession 
issues  from  the  Court,  commanding  the  bailiflf  of  the  Court  to 
put  the  tinner  in  possession.  Possession  is  then  delivered,  and 
the  tinner  becomes  entitled  to  search  for  and  work  ;  and,  for  that 
purpose,  to  enter  on  the  surface,  and  encumber  it  with  buildings, 
machinery,  and  refuse  stuff.^  And  possession  of  one  mine 
within  tin  bounds  is  a  sufficient  possession  of  all  the  mines 
within  them.^  But,  subject  to  those  rights,  the  possession  of 
the  surface  remains  in  the  lord.^  It  is  necessary,  that  the 
bounds  should  have  four  comers,  consisting  of  twenty-four 
turves  or  stones,  six  to  each  corner ;  and  that  they  should  also 
have  side  bounds.^  The  right  de  novo  can  only  be  acquired  in 
respect  of  waste  land,  while  it  remains  waste.  It  cannot  be 
acquired,  if  the  waste  has  once  been  inclosed.* 


*  The  privilege  is  confined  to  work- 
ing tinnere  :  see  Pearce,  37  ;  Laws  of 
Stan.,  36.  Officera  and  *♦  great  per- 
sons'* are  disabled  ;  Pearce^  41 ;  Laws 
of  Stan.,  41. 

'  See,  as  to  the  statements  in  the 
text.  Laws  of  Stan.,  34,  40,  5G,  89,  94  ; 
Peaice,  37,  40,  60  ;  R.  r.  St.  Agnes,  3 
T.  R.  480 ;  Rowe  v,  Brenton,  CJonc. 
80,  81 ;  Crease  v.  Barrett,  1  Cr.  H.  & 
B.  919,  920,  922  ;  Doe  v,  Alderson,  re- 
ported in  Smirke*6  Rep.  of  Vice  v.  Tho- 


mas, 41,  42  ;  R.  r.  Crease,  11  A.  k  E. 
677  ;  Crease  v.  Sawle,  2  Q .  B.  862, 866  ; 
Rogers  v,  Brenton,  10  Q.  B.  26, 50 — 66, 
57, 67  ;  Gaved  v.  Martyn,  19  C.  B.  N.  S., 
732,  751,  et  seq.  ;  Ivimey  r.  Stocker,  2 
Dr.  k  Sm.  542,  643 ;  1  Ch.  396,  397, 
403,  404. 

»  See  Doe  r.  Alderson,  1  H.  &  W. 
212. 

*  lb, 

»  See  Pearce,  50  ;  Laws  of  Stan.,  67. 

•  Rogen  V.  Brenton,  10  Q,  B.  60. 
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BoondiBg  in 
prirate  lands 
anciently 
bounded. 


Bounding  in 

aMemonal 

nanon. 


Estate  of 
bounder. 


The  land  of  any  private  person,  which  has  been  anciently 
bounded,  may,  if  it  is  vacant,  be  entered  npon  by  any  tinner, 
and  bounded  by  him.^  Such  tinner  must  at  the  ensuing 
Stannary  Court  enter  his  proclamation,  and  name  his  co- 
adventurers,  if  any ;  the  limits  of  the  bounds ;  and  the  desig- 
nations of  the  old  and  new  works.'  It  is  not,  however, 
necessary  that  the  land,  when  entered  upon,  should  be  un- 
inclosed.' 

So  much  of  the  several  and  inclosed  customary  land  within 
the  seventeen  assessional  manors,^  as  has  been  anciently  bounded 
with  turf,  may  in  like  manner  be  entered  upon.^ 

A  tin  bound,  as  such,  cannot,  properly  speaking,  be  made  the 
subject  of  an  action  to  recover  possession.*  But  where  a  bounder 
has  once  worked  and  been  in  possession,  and  has  not  abandoned 
it,  he  is,  in  strictness,  in  case  of  a  wrongful  entry,  entitled  to 
recover  "  the  mine  lying  within  his  bounds  " ;  even  where  he  is 
not  in  actual  possession  at  the  time.^  The  estate  of  a  bounder 
is,  in  C!omwall,  in  the  nature  of  a  chattel  reaL^ 


(fi)  Dish  or  Toll-Tin. 

Dish  or  toll-tin.  As  Compensation  to  the  owner  of  the  soil,  the  bounder  is  in 
the  great  majority  of  cases  obliged  to  render  him  a  portion  of  the 
produce,  caUed  the  dish  or  toll-tin.    This  is  usually  a  fifteenth;' 


'  Pearce,  37 ;  Laws  of  Stan.,  34, 56, 
89 ;  Crcase  v.  Barrett,  1  G.  M.  &  R. 
920;  Doe  v.  Alderson,  reported  in 
Smirke*8  Bep.  of  Vice  v.  Thomas,  41, 42 ; 
Crease  v.  Sawle,  2  Q.  B.  866,  866 ; 
Bogers  v.  Brenton,  10  Q.  B.  60. 

>  See  Pearce,  26 ;  Laws  of  Stan.,  19. 
The  statement  of  Parke,  B.,  to  the 
contrary  in  Doe  v.  Alderson,  reported 
in  Smirke's  Bep.  of  Vice  v.  Thomas, 
42,  seems  to  be  incorrect. 

*  See  n.  ^  and  authorities  there 
cited. 

^  See  ante,  p.  38. 

*  Pearce,  37 ;  Laws  of  Stan.,  34, 89  ; 
Bowe  V.  Brenton,  Cone.  81, 328 ;  Crease 
V.  Barrett,  1  C.  M.  &  B.  920  ;  Crease  v. 
Bawle,  2  Q.  B.  865,  866;  Ivimey  v. 
Stocker,  2  Dr.  &  Sro.  542. 


*  See  Doe  v.  Alderson,  1  M.  A  W. 
210 ;  Bogers  v.  Brenton,  10  Q.  B.  53. 
In  lyimey  v.  Stocker,  2  Dr.  k,  Sm.  545 
(reversed,  1  Ch.  396),  Y.-C.  Einderriey 
said  that  there  was  no  clear  authority 
on  this  point. 

'  See  Doer.  Alderson,  1M.&W.  210; 
S.  C.  (in  a  subsequent  stage)  reported  in 
Smirke's  Bep.  of  Vice  v.  Thomas,  39  (see 
pp.  41, 44) ;  Vice  r.  Thomas, ».  #.,  1, 26, 
36 ;  Bogers  o.  Brenton, «.  $.,  52,  53. 

■  Pearce,  51 ;  Laws  of  Stan,,  58 ; 
Vice  V.  Thomas,  «.  «.,  10 ;  lyimey  v. 
Stocker,  1  Ch.  404,  405.  Cf.,  as  to 
Devonshire,  i^fra,  Sect.  4,  a  («). 

*  Pearce,  37  ;I^W6  of  Stan.,  34.  See 
generally  the  cases  cited,  ante^  p^  429, 
n.'. 
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but,  according  to  certain  special  customs,  a  twelfth,^  or  a  tenth.' 
In  some  few  cases  tBe  render  is  made  in  money.s  In  order  to 
secure  the  due  render,  tinners  are  bound  under  penalties  not  to 
break  tin  at  a  distance  from  their  works.^  An  action  for  an 
account  will  lie  in  respect  of  toll-tin.^  And,  if  it  is  not 
rendered  within  three  years,  the  bounds  may  be  avoided.*  The 
person  entitled  to  the  dish  or  toll-tin  is  rateable,  as  being  in 
receipt  of  a  portion  of  the  mine  ;  and  the  bounder  is  exempt.^ 


(y)  Renewals  and  Workings. 

The  bounder  must,  or  some  one  on  his  behalf,  in  order  to  pre-  Benewah, 
serve  his  rights  against  the  owner  of  the  soil,  annually  renew 
the  bounds  by  a  new  cutting  of  the  turves,  as  at  the  commence- 
ment.® And  keepers  of  bounds  for  others,  who,  without  giving 
notice,  suffer  them  to  become  void  for  want  of  renewal,  incur 
penalties.*  The  obligation  to  renew  applies  to  side  bounds  ; 
but  in  case  side  bounds  are  not  renewed,  while  head  bounds 
are  renewed,  the  side  bounds  only  are  liable  to  be  lost.^®  How- 
ever, if  the  day  of  renewal  is  allowed  to  slip,  it  may,  subject  to 
the  right  of  the  owner  of  the  soil  to  re-enter,  be  made  good  by  a 
subsequent  renewal  before  any  intervention  by  a  rival  tinner.^^ 
Bounders  and  keepers  of  bounds  for  others  are  obliged,  under 
penalties,  upon  request  by  the  owner  of  the  soil,  to  show  the 
comers  of  their  bounds,  and  to  disclose  the  day  of  renewal.^' 


^  Bowe  V.  Brenton,  Cone.  81 ;  Crease 
V.  Sawle,  2  Q.  B.  865,  866. 

>  Crease  v.  Barrett,  1  Cr.  M.  k  B.  919, 
920,  925  ;  R.  v.  Crease,  11  A.  &  E.  677. 

*  Rowe  V.  Brenton,  Cone.  81.  Be- 
sides the  toll-tin  a  fine  was  also  for- 
merly paid ;  bat  this  payment  has 
long  since  ceased :  see  Rowe  v.  Brenton, 
Cone.  319.  As  to  the  "  land  dole,"  see 
Pearce, 60 ;  Laws  of  Stan.,  57. 

*  Pearce,  57  ;  Iaws  of  Stan.,  71. 

*  See  Trelawny  r.  Williams,  2  Vem. 
483. 

<  Laws  of  Stan.,  95. 

7  This  was  so  before  the  Rat.  Act, 
1874  (see  R.  v.  St.  Agnes,  3  T.  R.  480  ; 
R.  V.  Crease,  11  A.  &  £.  677 ;  R.  v. 
Todd,  12  ib,  816 ;  Crease  v,  Sawle,  2 
Q.  B.  862,  886) ;  and  the  law  has  not 


been  changed :  see  Rat.  Act,  1874,  s. 
13 ;  Van  Mining  Co.  v.  Llanidloes,  1  Ex. 
D.  310.  The  toller  usually  takes  the 
toll-tin  to  a  blowing-house,  where  it  is 
weighed  and  purchased.  The  par- 
ticulars are  then  entered  in  the  blow- 
ing-house books,  and  are  open  to  in- 
spection. See  Crease  v.  Barrett,  1  Cr. 
M.  &  R.  919, 923, 924,  where  the  admis- 
sibility of  such  entries  in  evidence  was 
in  question. 

■  See  Pearce,  37,  60 ;  Laws  of  Stan., 
34,  57.   See  ante,  p.  429. 

*  Laws  of  Stan.,  90,  91. 

w  Pearce,  50 ;  Laws  of  Stan.,  57. 

»  Pearce,  26 ;  Laws  of  Stan. ,  20.  See 
Doe  V.  Alderson,  reported  in  Smirke*8 
Rep.  of  Vice  t.  Thomas,  43, 44. 

^  Laws  of  Stan.,  91,  95. 
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And  although  the  bounder  is  not  compelled  to  continuous 
working  with  absolute  strictness,  and  is  allowed  a  reasonable 
time  for  consideration,  preparation,  and  due  selection  of  places 
and  planes,  he  must  not  cease  to  pursue  in  good  faith  his 
original  object.  If  he  does,  the  owner  of  the  soil  may  resume 
his  exclusive  rights.^ 


Transfer  and 
devolutioQ 


(b)  Transfer  and  Devolution. 

Tin-bounds  may  be  the  subject  of  assignment,  settlement, 
or  demise.'  And  it  is  not  an  uncommon  thing  for  bounders, 
instead  of  working  the  mines  which  they  have  bounded,  to  let 
them  out  to  other  persons  to  do  so  :  upon  the  terms  of  receiving 
either  a  money  rent ;  or  a  certain  proportion  of  the  produce, 
called  the  "  farm-tin."  '  In  the  latter  case  the  persons  receiving 
are  rateable,  as  being  in  receipt  of  a  portion  of  the  mine ;  and 
the  persons  paying  are  exempt.^  Tin-bounds  may  also  be  the 
subject  of  bequest ;  ^  and  they  may  be  liable  to  the  payment  of 
debts  and  legacies.'  Being  an  estate  in  the  nature  of  a  chattel 
real,  they  pass  to  executors.^ 


Working  and 
contribution. 


6.  Mutual  Rights  of  Co-Adventurers. 

If  any  co-adventurer  refuses  to  set  his  part  to  farm,  or  bring 
in  his  men  to  work,  or  pay  his  contribution  to  the  expenses,  the 
other  adventurers  to  the  extent  of  one-half  in  value  may  give 
him  notice  to  do  so.  If  the  notice  is  not  complied  with,  he  will 
be  excluded  from  the  bounds  and  the  adventure.  And,  in  that 
events  he  will,  in  genei*al,  be  only  entitled  to  the  usual  and  ac- 
customed farm  in  proportion  to  his  share.    But,  if  the  other 


'  Laws  of  Stan.,  95, 106  ;  Rogers  v, 
Brenton,  10  Q.  B.  64. 

s  Rogers  v.  Brenton,  10  Q.  B.  64  ; 
Vice  V.  Thomas,  Smirke's  Rep.  12  ;  Doe 
V.  Alderson,  reported  in  ib,  43  ;  S.  C.  I 
M.  &  W.  210. 

>  Pearce,  40 ;  Laws  of  Stan.,  40,  96  ; 
iTimey  v.  Stocker,  2  Dr.  &,  Sm.  542  ;  1 
Ch.  397.  Where  there  is  a  doubt,  whe- 
ther lands  are  under  bound  or  not,  it 
is  not  uncommon  to  take  a  lease  both 


from  the  partj  supposed  to  be  bound 
owner  and  from  the  lord :  see  K.  r. 
Crease,  11  A.  &  B.  683,  jfer  Cole- 
ridge, J. 

«  Bee  R.  r.  St.  Agnes,  3  T.  R.  480. 
See  ante,  p.  431 ,  n.7,and  the|  authorities 
there  cited. 

*  Rogers  v,  Bienton,  «r.  $. 

*  Pearce,  51  ;  Laws  of  Stan.,  58. 

'  Ib, ;  Ivimey  v.  Stocker,  1  Ch.  404. 
See  ante,  p.  430. 
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adventurers  have  set  their  parts,  he  will  be  entitled  to  a  propor- 
tion of  the  reserved  farm,  or  of  the  usual  farm,  at  his  election.^ 

Adventurers  may  bring  in,  in  proportionate  parts,  their  own  Supply  of 
goods  for  the  purposes  of  the  working ;  the  prices  for  which  interest 
are   fixed  periodically,    and   notified    to    the    adventurers   or 
their  agents.^    Any  co  adventurer,  who  sells  his  interest,  must 
notify  the  name  of  the  purchaser  to  the  others.' 

If  any  co-adventurer  defrauds  the  other  adventurers,  he  is  Fraad. 
liable  to  damages  and  a  fine>  And  if  any  co-adventurer  fraudu- 
lently suffers  an  old  bound  to  become  vacant  by  non-renewal, 
and  then  renews  on  his  own  account,  the  renewal  enures  for  the 
benefit  of  the  adventurers  who  are  not  privy  to  the  fmud ;  and 
the  person  committing  the  fraud  is  liable  to  forfeit  £20.° 

c.  Bounders  and  other  Tinners, 

Any  tinner,  who  has  been  in  possession  for  a  year  and  a  day.  Titles, 
is  not  allowed  to  be  dispossessed  without  a  verdict.  Indeed, 
whoever  first  enters  gains  a  right  of  property,  although  not  a 
year  and  a  day  in  possession,  until  the  title  of  the  rival  claimant 
is  determined.  But  the  fruits  of  the  bounds  are  protected  for 
the  benefit  of  the  person  ultimately  proving  his  title.' 

Where  the  owners  of  bounds  leave  them  unwrought  for  Tiunera  and 
twelve  months,  other  tinners  may,  if  they  give  the  owners  notice  2?^!^,^  * 
of  their  desire  to  work,  and  the  owners  do  not  within  two  months 
resume  the  working,  enter  and  work  them.  But  they  must,  in 
the  case  of  a  '  dry- work,'  pay  to  the  owners  one  seventh  of  a 
'  dish;'  and,  in  the  case  of  a  *  water-work,'  one  ninth.  And  they 
must  give  security  that  they  will  work  properly.  And,  in  the 
event  of  an  improper  working,  the  owners  may  re-enter.^ 

Tinners  may  not  carry  away  tin  stuff  from  adjoining  bounds.  Trespass. 
If  they  do,  a  remedy  may  be  had  in  damages.    And  where  it  is 

>  Pearce,  40 ;  Laws  of  Stan.,  40,  96.         <  Pearce,  57 ;  Laws  of   Stan.,  70, 

If  the  mine  in  question  is  worked  on  107. 

the  coat-book  system,  a  **  purser's  suit"         •  Pearce,  42 ;  Laws  of  Stan.,  42,  90. 

(as  to  which  sec  next  Chap.,  Sect.  2,  r.)         '  Pearce,  41 ;  Laws  of  Stan.,  41,  42, 

may  also  be  maintained :  see  Laws  of  56,  57. 

Stan.,  101. 102, 103.  7  Laws  of  Stan.,  47,  48,  91, 92,  9^ . 

2  Pearce,  51 ;  Laws  of  Stan.,  58.  Pearce,  44 ;  Vice  v,  Thomas,  Sml^^  * 

»  Laws  of  Stan.,  59.  13, 30.  ^^ 

F  V 
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suspected,  that  there  has  been  a  breaking  of  bounds,  the  owner 
may,  on  giving  notice,  go  down  and  measure  the  ground  in  the 
bounds  of  the  supposed  trespasser;  and,  on  resistance  by  the 
latter,  he  may  obtain  an  order  for  that  purpose  from  the  Yice- 
WardeiL  The  party  disobeying  such  an  order  may  be  fined.  If, 
after  measurement,  it  appears  that  there  has  been  a  breaking  of 
bounds,  or  that  the  fact  is  doubtful,  a  trial  may  be  had,  and  an 
interim  injunction  obtained.^ 
* 

d.  Rights  in  Respect  of  Watet\ 

Casiomary  Bounders  are  entitled  by  custom  to  the  free  use  of  the  water 

^^ddWcrtiog   over  the  whole  of  the  district  within  their  bounds;   and  to 
wat€r—  ^Y^Q  riffht  of  diverting  that  water  into  other  streams.^     Indeed 

Ktrcammg  for  °  °  ^  ^ 

tin.  cleansing  the  produce  of  their  workings  by '  streaming '  is  almost 

always  a  necessary  part  of  their  operations ;  and,  for  this  pur- 
pose, '  streamers  for  tin '  usually  secure  a  conduit  of  water  from 
the  nearest  stream.'  Bounders  may,  moreover,  carry  an  adit  for 
the  passage  of  water  through  other  men's  bounds  in  waste  lands 
without  leave;  although  they  cannot,  of  course, claim  any  benefit 
in  any  tin  which  they  may  break.  But  they  may  not  carry  an 
adit  through  other  men's  several  lands  without  leave  and  pay- 
ment.* However,  bounders,  who  disturb  *  pot- water,*  or  divert 
water  from  an  ancient  mill^  are  liable  to  an  action ;  and  bounders, 
who  maliciously  divert  water,  are  liable  to  penalties.^  And 
bounders  cannot,  invito  domino,  cause  a  stream  of  water  to  be 
made  to  flow  from  other  lands  over  the  lands  bounded.  For 
such  water,  although  it  may  be  beneficial  to  them,  may  be 
injurious  to  the  owner  of  the  soil.* 
Ivimey  v.  Where  bounders  have,  from  before  the  time  of  living  memory, 

Stocker.  ^^^^  £^^  ^^  purposes  of  their  works  the  water  of  an  artificial 

watercourse  arising  in  the  land  of  another  person,  the  right  to 
the  use  of  the  watercourse  is  presumed  to  be  a  light  belonging 

1  Laws   of    Stan.,    97.      Whoever  751,  et  wq. 
forcibly  enters  on  tin  works,  and  dis-         >  See  Pearce,  xiii. ;  Bogexs  v.  Bren- 

torbs  the  workers,  is  liable  to  penal-  ton,  «.«.    As  to  streaming  for  tin,  see 

ties  and  a  fine  :  Pearce,  45  ;  Laws  of  ante,  p.  284. 
Stan.,  48.  ^  Pearoe,  44 ;  Laws  of  Stan.,  46. 

'  Rogers  v.  Brentou,  10  Q.  B.  67 ;         *  Laws  of  Stan.,  104. 
Oaved  v.  Martyn,  19  C.  B.  N.  S.,  732,  «  Ivimey  r.  Stocker,  1  Ch.  405,  409. 
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to  the  land  in  which  the  bounders  are  exercising  their  customary 
privileges ;  and  not  a  right  conceded  to  them  as  bounders.  If, 
therefore,  the  bounders  abandon  their  works,  the  right  to  the 
use  of  the  watercourse  enures  for  the  benefit  of  the  owner  of  the 
soil ;  and  the  owner  of  the  land  in  which  it  arose  will  not  be  per- 
mitted to  divert  it.^  And  the  mere  fact,  that  the  owner  of  the 
land  in  which  it  arose  was  also  one  of  the  bounders  does  not 
create  a  unity  of  possession ;  so  as  to  extinguish  the  right.^ 

Bounders  are  entitled  by  custom  to  wash  their  minerals  in  OaBtomary 

nffht  of  WHsh* 

the  streams  of  water  within  their  bounds ;  and  to  send  down  such  ing  minerals, 
streams  the  sand,  stones,  rubble,  and  other  stuff  dislodged  in  the  ^^  g^^j  "^] 
process  of  the  workings.^  And  this  right  exists  even  in  the 
case  of  natural  surface  streams ;  and  although  its  exercise  may 
either  foul  or  obstruct  them,  to  the  damage  of  other  riparian 
owners.*  They  must  not,  however,  in  exercising  the  right, 
injure  rivers^  or  lands  adjoining  rivers.  And  if,  as  a  consequence 
of  its  exercise,  lands  become  overflowed  by  a  river,  they  are 
bound,  within  two  days  after  receiving  notice  from  any  person 
thereby  injured,  to  clear  the  river ;  and,  in  default,  are  liable  to 
damages  and  to  a  fine.'^  And,  for  the  protection  of  the  havens 
and  ports  in  Cornwall,  persons,  who  stream  for  tin  near  any 
waters  or  rivers  flowing  into  such  havens  or  ports,  are  under  a 
statutory  obligation  to  prevent  the  dislodged  sand,  stones,  gravel, 
and  rubble  from  being  conveyed  into  such  havens  and  ports  ; 
and  this  obligation  is  enforceable  under  penalties.^ 

Bounders  are  not  entitled  to  let  oflF  water  through  other  men's  DwchArging 
adits  without  leave  and  payment.*^ 


6.  Validity  of  Cuaioin. 

The  validity  of  the  custom  of  tin-bounding  in  Cornwall  has  Validity  of 
been  judicially  doubted ;  on  the  ground,  that  it  involves  a  claim  b^n  doubted. 

1  Ih,  396,  404,  &c  ;  reversing  S.  C.  able :  see  ante,  p.  397. 

2  Dr.  &  Sm.  637.  •  Laws  of  Stan.,  105.    No  such  uq. 

•  Irimey  v.  Stocker,  1  Ch.  408.    See  tice  appears  to  have  been  giveu  xn 
further,  as  to  tbis  case,  ante,  p.  391.  Carlyon  v.  Lovering,  «.  », 

»  See  Carlyon  v,  Loyering,  1  H.  &         •23  Hen.  8,  c.  8,  s.  1 ;  27  Hen,  ^ 
N.  784.  23,  s.  2.  "^  ^'. 

*  Ih.    The  costom  is  not  unreason*         '  Pearce,  44 ;  Laws  of  Btac ,  4^ 

r  p  ^ 
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by  custom  to  a  right  of  profit  d  prendre  in  cdieno  solo}  And 
in  other  respects  the  custom  has  been  said  to  be  also  open 
to  objection.  It  has  been  objected  (2)  that  no  evidence  has 
ever  been  adduced,  "which  prescribes  any  limit  to  the  area 
capable  of  being  bounded  :  (3)  that,  if  a  large  area  is  inclosed,  it 
is  uncertain  what  extent  of  working  within  it  will  satisfy  the 
custom :  (4)  that  the  custom  asserts  a  right  not  merely  to  take, 
but  to  search  for ;  and  that  it  may,  therefore,  seriously  affect 
titles  to  land,  although  not  actually  containing  tin :  (5)  that  the 
exercise  of  the  custom  may  destroy  any  mineral,  which  may 
be  mixed  with  tin:  and  (6)  that,  in  lands  of  customary 
tenure,  toll  is  payable,  not  to  the  customary  tenant  who  may 
alone  be  injured  by  the  workings,  but  to  the  lord  who  may 
sustain  little  or  no  injury.* 
But  probably        j^  cannot  be  doubted,  that  these  are  weighty  obiections.     It 

on  inBumciexit  ^  o     j       j 

grounds.  has,  however,  been  expressly  decided,  that  the  first  of  them  is 
immaterial.^  It  may  be,  that  the  right  of  tin  bounding  involves 
a  claim  by  custom  to  a  right  of  profit  d  prendre.  But  it  is  not 
therefore  bad.  If  it  were  not  claimable  by  custom,  it  would 
not  be  claimable  at  all ;  ^  except,  perhaps,  as  part  of  the  local 
law  of  a  particular  district.^  For  it  is  incapable  of  acquisition 
by  prescription.*  It  has,  however,  been  broadly  stated,  that  the 
right  of  tin-bounding  is  not  in  fact  a  right  of  profit  A  prendre  ; 
but  is,  on  the  contrary,  an  interest  in  the  land  itself.  A  right  of 
profit  d  prendre  is  merely  the  privilege  of  digging  a  part  of 
another's  soil  for  a  special  purpose ;  and  a  right  to  take  the 
whole  of  a  particular  product  at  the  taker's  discretion,  as  the 
right  of  tin -bounding  is,  cannot,  it  has  been  stated,  be  properly 
so  described  .7  If  these  statements  are  correct,  they  furnish  of 
themselves  a  complete  answer  to  the  first  objection.  The  second 
and  third  objections  may  probably  be  answered  by  saying,  that 

*  See  A.-G.  v."  Mathias,  4  K.  &  J.  the  case  of  copyholderSi  a»/<f,  pp.  91, 

591 :  see  ante,  pp.  90  et  aeq,  92. 

2  See  Rogers  v.  Brenton,  10  Q.  B.  •  See  Doe  v.  Alderson,  reportod  in 

66,  67,  68.  Smirke's  Rep.  of  Vice  v,  Thomas,  40  ; 

»  Rogere  v.  Brenton,  10  Q.  B.  26.    See  Gaved  v.  Martyn,  u,  #.,  757. 

also  Gaved  v.  Martyn,  19  C.  B.  N.  S.  «  Rogerav.Brenton,«.#.,60,61.    See 

7C2,  767     Ivimey  v.  Stocker,  1   Ch.  ante^  pp.  95,  96. 

403.  '  See  Elton  on  Commons,  111,  115, 

<  Rogers  r.  Brenton, «.  *.,  62.     Cf.  116, 117. 
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reasonableness  must  determine  both  the  area  capable  of  being 
bounded,  and  the  extent  of  working  necessary  to  satisfy  the 
custom.  The  fourth  and  fifth  objections  may  be  answered  by 
saying,  that  the  inconveniences  or  hardships  in  question  are 
of  themselves  insufficient  to  establish  the  invalidity  of  the 
custom.  And  the  sixth  objection  may  probably  be  answered  by 
saying,  that  arguments  based  on  hardship,  which  might  with 
propriety  be  applied  to  the  case  of  ordinary  persons,  cannot 
with  equal  propriety  be  applied  to  the  case  of  customary 
tenants.  Independently  of  these  considerations,  it  may  be  said 
to  be  for  the  benefit  of  the  public,  that  minerals  should  not 
remain  locked  up  in  the  bowels  of  the  earth.^ 


Sect.  4. -TIN-BOUNDING  IN  DEVONSHIRE. 

a.  Mviual  Rights  of  Owners  or  Occupiers  of  Soil  and  Tinners. 

(a)  Oenerally-^Estate  of  Bounder. 

No  tinner  is  entitled  to  work  in  meadow  grounds  (except  Qenerally. 
in  places  where  tin  has  usually  been  wrought);  or  in  any 
orchai'd,  garden,  mansion  house,  or  buildings,  or  in  any  curti- 
lages belonging  thereto ;  or  in  any  tillage  land ;  or  in  any  land, 
where  grain  or  com  is  grown  ;  without  licence  both  of  the  lord 
of  the  soil  and  of  the  tenant  in  occupation ;  on  pain  of  forfeit- 
ing £5  and  treble  damages.*  Subject  to  this,  any  tinner  may 
dig  tin,  wherever  it  may  be  found,  in  Devonshire  ;  and  any 
person,  who  hinders  him,  is  liable  to  a  penalty  of  £40.' 

The  estate  of  a  bounder  is,  in  Devonshire,  an  estate  in  fee  Estate  of 

,    j_  bounder". 

Simple.* 

08)  Dish, 

The  tenth  part  of  the  profit  of  tin  worked  in  any  meadow.  Dish, 
pasture,  or  tillage  belongs   to  the   lord  of  the  soil  and   the 
tenant  in  occupation  in  equal  shares.^ 

>  See  Rogers  v,  Brenton,  «.  «.,  50.  '  lb.  190.    Of.,  as  to  Cornwall,  ante, 

The  castom  has  been  recognized,  al-  pp.  429,  430. 

though  not  unreflerredly,  by  statute  :  *  Pearce,  196,  202,  215.    Cf.,  as  to 

see  6  &  7  Will.  4,  c.  106,  s.  43  ;  7  &  8  Cornwall,  antr,  p.  430. 

Vict  c.  105, 88. 32, 84 ;  18  &  19  Vict.  c.  *  Pearce,  249.    Cf.,  as  to  Cornwall, 

32,  s.  17.  ante,  pp.  430,  431. 

3  Pearce,  248. 
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(y)  Renewals  and  Workings. 

Kcne^-alB.  Bounders  are  obliged,  in  order  to  preserve  their  rights,  to  renew 

their  bounds  yearly  between  the  feasts  of  St.  Peter  Advincula 
and  St.  Michael  the  Archangel^ 

Workings.  Bounders  must  not,  in  working,  injure  any  timber  or  woods  ; 

without  the  licence  both  of  the  lord  of  the  soil,  and  the  tenant 
in  occupation ;  on  pain  of  forfeiting  £5,  and  treble  damages.^ 
And  they  are  obliged  to  level  all  wrought  places  in  meadows 
within  one  year;  but  not  so  as  to  injure  the  conveyance  of  water 
to  or  from  any  works.' 


Transfer  and 
devolution. 


(5)  Transfer  and  DevoliUicm. 

Tin  bounds  in  Devonshire  may  be  the  subject  of  conveyance, 
or  devise.*  Being  fee  simple  estates,  they  devolve,  on  intestacy, 
on  the  heir-at-law.  And  if  the  heir  is  under  sixteen  years  of 
age  when  his  title  accrues,  the  next  of  kin,  or  some  nominee 
of  the  father  or  mother,  enters  and  works ;  and  accounts  to 
the  heir  when  he  attains  sixteen.^ 


Working  and 
contribution. 


Fraud. 


b.  Mutual  Riglits  of  Co-Adventurers. 

Any  co-adventurer  may  work  in  his  own  work  for  his  own 
part.^  Every  co-adventurer  is  bound  to  contribute  to  the 
expenses  ;  and,  if  he  refuses  to  do  so,  he  will  be  disentitled  to 
share  in  the  profits.^  Any  gift  or  conveyance  of  his  interest, 
made  for  the  purpose  of  escaping  contribution,  is  void.^ 

If  any  co-adventurer  colludes  with  a  stranger  to  defraud  the 
other  adventurers  by  allowing  the  stranger  to  '  pitch '  new  bounds 
without  informing  the  other  adventurers,  he  is  liable  to  forfeit 
his  share,  and  to  pay  a  penalty  of  £20.  And  the  stranger  is 
liable  to  a  similar  penalty.^ 


1  Pearce,  200,  257.    Cf.,  as  to  Corn- 
wall, antey  p.  431. 

2  Pearce,  248. 
»  Ih.  249. 

4  Ih,  196,  223. 

»  Ih,  194.    See  ante,  p.  437.     See 


further,  as'to  infants,  Pearce,  195. 
«  Peareei  197. 
^  Ih  214. 

>  Ih,  210. 
»  Ih.  194. 
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c.  Bounders  and  other  Tinnei^s. 

If  bounders  fail  to  renew  at  the  prescribed  time,^  other  iHnnen  and 
tinners  may  *  pitch  *  before  the  Feast  of  All  Saints  next  fol-  bomdaT 
lowing.  They  must  then  give  warning  to  the  bound-owners. 
And  they  must  enter  the  name  of  the  '  pitch '  in  the  books  of  the 
Stannary  Court  the  next  time  it  meets  ;  with  their  own  names, 
those  of  their  co-adventurers,  those  of  the  owners,  and  the  day 
and  place  of  warning.  Proclamations  are  then  made  in  the 
Court ;  and  the  owners  are  entitled  to  come  in,  and  prove,  if 
they  can,  that  no  default  has  been  made.  And,  on  their  failure 
to  do  so,  the  title  of  the  '  pitchers  *  is  established.^ 

Taking  tin  from  tin  works  is  prohibited.    If  it  is  improperly  TrespftM. 
taken,  an  action  ^^lU  lie  to  recover  it.^ 


d.  Rights  in  Respect  of  Water. 

Bounders  are  entitled  by  custom  to  carry  water  to  and  from  Rights  in 
theu*  works  in,  over,  or  through  meadows,  orchards,  woods,  ^^  ° 
groves,  and  other  land;^  and  any  pei*son  hindering  them  is 
liable  to  a  penalty  of  £40.^  They  are  not,  however,  entitled  to 
divert  water  from  streams  into  their  mines,  and  for  that  purpose 
to  dig  trenches  over  other  persons'  lands.*  And  '  streamers  for 
tin '  are  not  allowed  to  injure  the  works  of  other  tinners.^  And 
the  same  provisions  exist  for  the  protection  of  the  havens 
and  ports  of  Devonshire,®  as  of  Cornwall.^ 

e.  Validity  of  Custom. 

So  far  as  the  custom  of  tin-bounding  in  Devonshire  is,  as  in  The  cnstom  u 
the  case  of  many  descriptions  of  land  it  is,  a  custom  to  take  ]^m.  ^ 
the  soil  of  another  person  without  compensating  him,   it  is 
wanting  in  the  element  of  reasonableness  ;  and  without  doubt 
is  accordingly  invalid.^^ 

>  ^Iji^tf,  p.  43S.  7  Pearce,204,20o.  As  to '  sLrcamers,* 

>  Pearoe,  200,  e^  ieq.,  257.  sec  ante,  pp.  281,  4.34. 

>  Jh.  211.  «  23  Hen.  8,  c.  8,  s.  1 ;  27  Hen.  8,  c. 
4  Jh.  190,  249.  23,  s.  2  ;  Pearce  204,  205,  242. 

»  Ih.  190.  »  Ante,  p.  435. 

•  Bastard  v.  Smith,  2   H.  &  Rob.  ^o  See  Rogers  t.  Brenton,  10  Q.  B. 

129.  C8.    It  is  only  in  the  case  of  meadows, 
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Sect.  5.— OTHER  RIGHTS  AND  CUSTOMS. 


Title  to 

manorial 

mines. 


LeiL'es  and 
liceiiKos. 


Devolution  of 
tolls. 


Drainage  adit. 


The  lord  of  a  manor  in  Cornwall  may,  it  seems,  by  con- 
veyance and  acts  of  ownership,  establish  his  right  to  all  tin 
mines  within  the  manor ;  although  under  the  freehold  tenements 
thereof.^ 

Where  an  agreement  was  entered  into  in  writing  for  a  tin  sett 
in  Cornwall,  and  no  time  was  fixed  for  its  duration,  the  duration 
was,  by  the  custom  of  the  Stannaries,  said  to  be  as  long  as  the 
adventurers  were  willing  to  work,'  Where  adventurers,  entitled 
to  mining  concerns  in  Cornwall  under  leases  or  licences,  aUow 
more  than  a  year  and  a  day  to  pass  without  working,  the  leases 
or  licences  become,  it  is  said,  avoided  by  the  usage  of  the 
Stannaries  ;  and  the  lessor  or  grantor  may  re-enter.^ 

Where  toll,  or  a  proportionate  part  of  ore,  is  reserved  as 
a  rent  upon  a  mining  lease  in  Cornwall,  made  by  a  tenant 
for  life  under  a  power,  the  benefit  of  it,  as  in  the  case  of  a 
money  rent,  devolves  upon  the  remainderman.*  And,  where, 
upon  a  lease  of  mines  being  granted  by  a  tenant  for  life  under 
a  power,  a  toll  of  one-sixth  of  the  produce  was  reserved  ;  and  a 
power  was  reserved  to  the  lessor  to  take  up  at  any  subsequent 
time  another  sixth,  upon  payment  of  a  proportion  of  the  expenses 
up  to  that  time  incurred,  and  upon  agreeing  to  pay  a  propor- 
tion of  the  future  expenses;  ^  it  was  held,  that  the  benefit  of  this 
power  devolved  upon  the  remainderman.* 

No  custom  exists  in  Cornwall,  by  virtue  of  which  an  adit  once 
artificially  made  for  draining  a  mine  may  always  be  used  for 
that  pui'pose ;  so  as  to  prevent  rights  to  the  prejudice  of  that 
purpose  from  being  acquired  in  respect  of  the  water  issuing  from 
the  adit.*^ 


pastoreB,  and  tillages,  that  a  portion 
of  the  profit  goes  to  the  lord  of  the 
Boil  and  the  tenant  in  occupation  :  see 
ante^  p.  437.  As  to  the  requisites  of  a 
custom,  see  ante^  p.  90,  n.  '.  See  and 
consider  Bastard  v.  Smith,  2  M.  & 
Rob.  129  ;  *.  fl.  5  A.  &  E.  827.  Cf.  as  to 
Cornwall,  ante,  pp.  435,  436,  437. 

1  See  Curtis  v.  Daniel,  10  East,  273. 

«  Trelawny  r.  Williams,  2  Vem.  484, 


Cf .  Basset  v.  Basset,  Amb.  843. 

*  See  Norway  v.  Rowe,  19  Vea.  146. 

*  Basset  v.  Basset,  Amb.  843 ;  Camp. 
bell  t^.  Leach,  ih,  748. 

*  Such  a  power  was  in  the  m'TiJug 
vernacular  of  Cornwall  known  as  a 
*■  pleasure  dole.' 

*  Basset  v.  Basset,  Amb.  848. 

7  See  Magor  v,  Chadwick,  11  A.  & 
K  571 :  see  pp.  572, 573,  681,  584. 
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Evidence  of  what  has  taken  place  in  one  manor  in  Cornwall  Endence  of 
or  Devonshire  may,  it  seems,  be  admitted  for  the  purpose  of  ^'^  "' 
explaining  or  showing  the  custom  in  another ;  even  where  the 
question  is  with  respect  to  the  right  to  minerals  as  between  a 
lord  and  the  tenant.^  And  the  ancient  answers  of  conven- 
tiooary  tenants  of  one  of  the  seventeen  ancient  assessional 
manors  ^  of  Cornwall,  stating  the  rights  of  the  lord,  have  been 
received  in  evidence  against  the  freeholders  of  the  manor ; '  the 
custom  of  mining  in  a  particular  district  having  been  in  ques- 
tion ;  and  the  conventionary  tenants  having  been  persons  who 
had  a  competent  knowledge  on  the  subject^  and  who  were  con- 
sulted as  such.^ 


^  See  Bowe  v,  Brenton,  8  B.  &  C. 
75S  ;  Anglesey  f  •  Hatherton,  10  M.  &, 
W.  237.  Ct  Ely  v.  Warren,  2  Atk. 
189.  This  fonns  an  exception  to  the 
general  rale  :  see  ante,  p.  93. 

'  See  ante,  p.  38. 

*  See  Crease  v,  Barrett,  1  Cr«  M.  & 
B.  919. 

*  See  ib.  pp.  928—930.  It  was  for- 
merly necessary  to  coin  tin  in  (Corn- 
wall, and  duties  in  respect  of  the 
coinage  were  payable  to  the  Crown 
(see  Vice  p.  Thomas,  Bmirke's  Rep. 
App.  89).  But  by  1  &  2  Vict.  c. 
120  the  necessity  for  coinage  was 
abolished :  the  duties  on  the  coinage 
were  made  to  cease:  an  annual  sum 
payable  to  the  Crown  was  substituted 
therefor ;  and  provision  was  made  for 
the  payment  of  new  duties  of  customs 


on  tin  and  tin  ore  in  reduction  of  the 
duties,  which  were  preyioosly  payable 
(see  S8. 1  to  8  inclusiTe).  And  by  2  & 
3  Vict.  c.  58,  s.  1,  provision  was  made 
for  an  assessment  on  tin  ore  in  Com- 
wall.  The  Crown  had  also  formerly 
(as  in  strictness  it  stiU  has)  the  right 
of  preemption  of  tin  in  ComwalL 
This  right  was  not  by  prerogative,  but 
was  an  **  ancient  right  and  inherit- 
ance *'  (Case  of  Stannaries,  12  Bep.  9). 
It  was  enforced  as  lately  as  the  last 
century.  The  price  and  terms  were 
usuaUy  settled  by  negotiation  between 
the  Crown  on  the  one  side,  and  the 
tinners  represented  by  the  Stannary 
Parliaments  on  the  other :  see  Sogers 
V.  Brenton,  10  Q.  B.  38,  n.  (e):  see 
also  Vice  v,  Thomas,  8mirke*s  Bep., 
App.  91. 


CHAPTER   XIX. 


Cornwall  or 
Devon. 


THE  COST-BOOK  SYSTEM  AND  CORNISH  AND 
DEVONSHIRE  COMPANIES. 

Sect.  1.  —GENERALLY.— REGISTRATION.— MANAGEJiENT. 

a.  Generally. 

Cost-book  Cost-book  companies  were  first  known,  and  they  chiefly  esist» 

ua^T^rtnot^^  Cornwall  and  Devon.  In  fact  almost  every  open  mine  in 
always,  in  those  counties  is  or  was  until  recently  worked  on  the  cost*book 
system ;  ^  and  every  mining  association  therein  is  or  was  until 
recently  presumed  to  have  been  formed  on  that  system/ in  the 
absence  of  express  agreement  to  the  contrary.^  Cost-book 
companies  are  not,  however,  peculiar  to  Cornwall  and  Devon. 
They  are  to  be  met  with  in  other  parts  of  England;'  in 
Wales ;  *  in  Ireland ;  ^  and  even  in  the  Colonies.*  And  the 
legality  of  concerns,  formed  before  the  commencement  of  the 
Comp.  Act,  1862,  and  worked  on  the  cost-book  system  in 
Wales,  or  in  other  parts  of  England  than  Cornwall  or  Devon, 
cannot  be  disputed ;  no  matter  of  what  numbers  their  pro- 
prietary may  consist,  and  although  they  may  not  be  registered 
under  that  Act.^   No  mining  partnership,  consisting  of  more  than 


>  Proc  in  Stan.  {1S66),  Introd.  No- 
tice, p.  21. 

«  Ih.  p.  28. 

8  See  Clarke  r.  Hart,  6  H.  L.  C. 
633  (Cumberland)  ;  Edwards*  Case,  1 
L.  T.  N.  S.  399  (Staffordshire) ;  Apple- 
treewick  Co.,  18  Eq.  95  (Yorkshire). 

<  See  Curling  v.  Flight,  5  Ha.  242  ; 
6  ih.  41,  44  ;  2  Ph.  613,  614  ;  Pennant 
&c  Co.,  15  Jur.  1192;  Atwood  v.  Ernest, 
13  C.  B.  881  ;  Jennings  i^.  Broughton, 
22  L.  J.  Ch.  687  (S.  C.  6  De  G.  M. 
&  G.  136) ;  Fenn*s  Case,  1  Sm.  &  G.  26  ; 
4  De  G.  M.  &  G.  286 ;  Mayhew's  Cage,  5 


De  G.  M.  &  G.  837 ;  Arnndell  v.  Atwell, 
cited  in  Tapping's  Beadwin  Prize 
Essay,  p.  7  ;  Hawkins'  Case,  2  K.  &  J. 
253  ;  Walker  r.  Bartlett,  18  C.  B.  845  ; 
Birch's  Case,  2  De  G.  &  J.  10 ;  Loft- 
house's  Case,  ib.  69 ;  Welsh  Potosi  Co., 
27  L.  J.  Ch.  311 ;  Humby's  Case,  2S  ib. 
875 ;  Birch's  Case,  id,  894. 

*  The  Rilbricken  Case,  cited  in  Tap- 
ping,  7.    See  30  L.  T.  186. 

«  See  Proc  in  Stan.  (1866),  Introd. 
Not.,  p.  20 ;  Robson  v,  Devon,  3  Jur. 
N.  S.  576,  4  ib.  246. 

y  See  R.  r.  Frankland,  9  Jur.  N.  S, 
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twenty  persons,  can,  however^  be  formed  since  that  Act,  unless 
it  is  registered  under  it ;  or  is  formed  in  pursuance  of  some  other 
Act,  or  of  letters  patent ;  or  works  within  and  subject  to  the 
jurisdiction  of  the  Stannaries.^    And,  to  bring  a  partnership  or  Working 
company  within  the  latter  description,  it  must  work  for  metallic  gubjectto^the 
minerals  in  Cornwall  or  Devon.*  ?**?^?    „ 

jurisdiction. 

A  scrip  mine  is  only  another  name  for  a  cost^book  mine.    It  g^^p  jom^ 
might,  no  doubt,  seem  from  expressions  used  in  some  of  the 
reported  cases,  that  a  difference  exists.^    But  such  expressions 
were  due  to  an  imperfect  apprehension  of  the  nature  of  the 
cost-book  system.^ 

In  general,  as  the  first  step  towards  the  formation  of  a  cost-  Formation  of 
book  company,  one  or  more  persons  obtain  firom  the  owner  of  Ji,S^y_ 
the  soil  a  grant  or  licence  to  search  for  minerals.    This  grant  or  «?*"*  **' 
license  is  considered  to  be  in  trust  for  the  company ;  and,  only 
in  very  rare  cases,  is  there  a  formal  declaration  of  trust  in 
writing.^    But,  whether  there  is  a  formal  declaration  of  trust  or 
not,  the  grantees  are  entitled,  as  between  themselves  and  the 
company,  to  be  indemnified  and  held  harmless  in  respect  of  it.^ 

A  meeting  is  then  held  of  the  persons  intending  to  become  Meeting  of 
adventurers  in  the  proposed  concern ;  who  decide  on  the  number  and^^^Tof 
of  shares  into  which  it  shall  be  divided,  the  number  to  be  allotted  «™ngement. 
to  each,  and  the  corresponding  proportions  in  which  each  shall 
contribute  to  the  expenses  of  the  working.^    They  sometimes 
agree  upon  a  fixed  capital  ;^  and  they  sometimes  constitute  the 


390»ji^Erle,J.  See  also  the  cases  cited 
ante,  p.  422  n.  *,  in  none  of  which  was 
any  question  raised  as  to  the  legality 
of  the  concern. 

1  Comp.  Act,  1862,  s.  4.  An  ordi- 
nary partnership,  consisting  of  more 
than  twenty  persons,  and  having  for 
its  object  to  get,  win,  and  scU  mine- 
rals, must  be  registered :  see  Crowther 
V.  Thorley,  31  W.  R.  664,  cited  ante,  p. 
261,  n, ». 

3  See  ante,  pp.  418,  419. 

'  In  Hawken  v.  Bourne,  8  M.  &  W. 
709,  the  mine  in  question  is  stated  to 
have  been  a  *  scrip  mine.'  In  Ricketts 
V  Bennett,  4  C.  B.  686,  a  difference  be- 
tween a  scrip  mine  and  a  cost-book 


mine  was  in  the  alignment  suggested 
to  exist :  see  p.  690. 

*  See  Tapping,  pp.  1,  2. 

»  Kittow  V.  Liskeard,  L.  R.  10  Q.  B. 
10.  See  also  Hayter  v.  Tucker,  4  K.  & 
J.  247. 

•  Kittow  r.  Liskeard,  u.  9. 

7  For  the  description  in  the  text,  see 
Kittow  V.  Liskeard,  L.  R.  10  Q.  B.  9. 
See  also  Curling  v.  Flight,  6  Ha.  45, 

2  Ph.  614;  Watson  r.  Spratley,  10 
Exch.  235 ;  Peel  v.  Thomas,  16  C.  B. 
714. 

s  See  De  Castro's  Case,  2  Jur.  N.  S. 
1203 ;  Harvey  v,  Clough,  8  L.  T.  N.  S. 
324  ;  Johnson  v.  Goslett,  18  C.  B.  728  ; 

3  C.  B.  N.  S.  669. 
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shares  of  a  fixed  amount^  They  sometimes  also  provide^  that 
it  shall  be  imperative  to  issue  new  shares,  if  further  capital  is 
required.^  All  such  cases  are,  however,  rare  ;  and  are,  in  strict- 
ness, a  departure  from  the  normal  type  of  the  system.'  For 
their  intentioii  generally  is  that  goods  shall  be  ordered  on  credit 
from  time  to  time,^  according  as  they  are  necessary  for  the  pur- 
poses of  the  concern  ;  and,  that,  for  the  payment  of  such  goods, 
money  shall  be  from  time  to  time  provided  by  means  of  calls 
or  contributions.^  Tliey  usually  appoint  an  officer  called  a 
'purser'  to  act  as  their  agent;  and  they  frequently  appoint, 
in  addition,  one  or  more  '  captains '  to  assist  the  purser.  But, 
in  many  cases,  they  appoint  a  managing  committee  and  a  secre- 
tary ;  who  discharge  the  duties,  which  would  otherwise  devolve 
upon  the  purser.*  They  enter  the  particulars  of  their  arrange- 
ment, and  their  own  names  and  addresses,  in  the  cost-book ; 
which  is  a  book  kept  for  the  purpose  of  entering  their  '  costs,' 
or  working  expenses  ;  ^  and  which  gives  its  name  to  the  system.^ 
And  they  then  sign,  or  ought  to  sign,  the  cost-book.*  The  cost- 
book  does  not  require  an  agreement  stamp.^^ 

The  majority  of  companies,  purporting^  to  be  worked  on  the 
cost-book  system,  were  until  recently  exclusively  regulated  by 
the  unwritten  code  of  rules  constituting  the  cost-book  custom.^^ 
However,  at  the  present  day,^^  the  majority  of  such  companies 


1  See  De  Castro*8  Case,  2  Jur.  K.  S. 
1203. 

3  Bed  Thomas  v.  Hobler,  4  De  G.  F. 
&  J.  201,  204. 

»  Proc.  in  Stan.  (1856),  Intpod.  Not. 
28,  29 ;  Eittow  v.  Liskeard,  L.  R.  10 
Q.  B.  9.    See  Tapping,  27. 

*  Tiedwen  v.  Bourne,  6  M.  &  W.  466, 
466 ;  Martyn  v.  Gray,  14  C.  B.  N.  §.  842. 

»  Ricketta  v.  Bennett,  4  C.  B.  701  ; 
Fenn's  Case,  1  Sm.  &  G.  31 ;  Kittow  v. 
Liakeard,  v. «. 

•  Curling  v.  Flight,  6  Ha.  45 ;  2  Ph. 
614 ;  Proc.  in  Stan.  (1856),  Int.  Not.  23 ; 
Kittow  V.  Liskeard, «.  *.  Where  a  cost- 
book  company  possessed  a  committee  of 
management  and  a  secretary  ;  and  the 
latter  had  the  custody  of  the  books, 
subject  to  the  order  of  the  committee ; 
and  an  action  was  brought  by  some  of 


the  members  against  the  other  members 
and  the  committee  ;  but  the  secretaiy 
was  not  made  a  party ;  an  order  for 
inspection  was  made  against  one  of 
the  committee,  although  he  aUegcd 
that  he  had  no  individual  control  over 
the  secretary :  see  Chaffers  v,  Woolner, 
30  L.  T.  126. 

7  Curling  v.  Flight,  if.  «. ;  Kittow  v. 
Liskeard,  v.  «. 

»  Proc.  in  Stan.  (1866),  Int.  Not.,  19. 

•  See  Tippet  r.  Johns,  Tapping,  187. 

w  Vivian  v.  Mowatt,  8  L.  T.  480. 

"  See  Bodmin  United  Mines,  23  Beav. 
379  ;  Cox's  Case,  4  De  G.  J.  &  S.  66  n., 
56n.  See  also  Curling  r.  Flight,  2  Ph.  61 8. 

i<  This,  no  doubt,  explains  the  con- 
flicting statements  in  Bodmin  United 
Mines,  n.  «.,  and  Cox*8  Case,  tr.  «.,  and 
in  Frank  Mills  Co.,  23  Ch.  t>.  66,  56. 
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are  worked  according  to  expressly  defined  rules.^  In  some  cases 
these  rules  are  little  more  than  an  echo  of  the  custom ;  and« 
where  this  is  so,  the  companies  are,  of  course,  as  strictly  cost- 
book  companies  as  if  they  were  without  a  code.  But,  in  others, 
the  rules  depart  more  or  less  from  the  custom ;  and,  where  this 
is  so,  the  companies  cannot  properly  be  said  to  be  cost-book 
companies  at  all.^  Where  rules  exist,  they  should  be  entered 
in  the  cost-book,  and  signed  by  the  members.'  Indeed  it  is 
sometimes  made  obligatory  on  the  members  to  sign  them  before 
they  can  become  entitled  to  the  privileges  of  membership.  But 
notwithstanding  such  an  obligation,  a  person  may,  without  sign- 
ing, be  deemed  to  have  become  a  member ;  and  may  be  liable 
to  creditors  accordingly.* 

It  has  been  said  to  be  customary  in  companies,  purporting  to  Commence- 
be  worked  on  the  cost-book  system,  in  cases  where  a  fixed  ™®^j^^ 
capital  has  been  agreed  upon,  to  commence  working  as  soon  as  <^^^^^^ 
all  the  capital  has  been  subscribed  for,  although  no  instsdment 
may  have  been  received  in  respect  of  a  considerable  part  of  it.^ 
However  this  may  be,  it  is  quite  clear,  that,  where  a  fixed 
capital  has  been  agreed  upon,  and  the  working  has  been  com- 
menced, and  then  abandoned,  before  a  considerable  portion  of 
the  capital  has  been  subscribed  for,  an  allottee  is,  primd  facifi, 
entitled  to  recover  back  from  the  promoters  the  deposits  which 
he  may  have  paid.'  But,  of  course,  knowledge,  followed  by  laches, 
may  deprive  him  of  his  rights.^  It  need  hardly  be  said,  that 
where  the  prospectus  of  a  cost-book  company  provides,  that  the 
capital  shall  not  be  less  than  a  specified  amount ;  and  the  rules 
provide,  that,  upon  a  fixed  proportion  being  subscribed  for,  the 
working  may  be  commenced ;  a  member  cannot  escape  from 
his  position  by  alleging  that  the  rules  are  inconsistent  with  the 
prospectus.® 


in 


companies. 


1  See  Frank  Hills  Co.,  «.  t. 

'  Bodmin  United  Mines,  tt. «. ;  Cox's 
Case,  u,  g.  See  Frank  Mills  Co.,  u.  jr.,  56. 

»  Tapping,  16. 

«  Hawkins*  Case,  2  E.  &  J.  253 ; 
Bowen*8  Case,  4  W.  R.  SOO.  The  exist- 
ence of  mles  may  sometimes  relieve 
members  from  being  boand  by  any- 
thing, which  does  not  appear  therein : 
see  Thomas  r.  Hobler,  4  De  G.  F.  &  J. 


199. 

•  Johnson  v.  Goslett,  3  C.  B.  N.  S,  569, 
577  ;  affirming  8.  C,  18  C.  B.  728.  In 
strictness,  a  fixed  capital  is  foreign  to 
the  nature  of  the  cost-book  system : 
ante  J  pp.  443,  444. 

«  Barstow  v.  Reynolds,  24  L.  T.  83, 
278  ;  Johnson  v,  Goslett,  «.  *. 

7  Hawkins*  Case,  2  E.  &  J.  253. 

"  Jb. ;  Richardson's  case,  4  W.  R.  670. 
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Where  a  cost-book  company  has  its  origin  in  frauds  and  a 
member  is  thereby  induced  to  contribute  to  it,  he  may  recover 
damages  for  any  injury  sustained  by  him.^  And  he  may  have 
his  contract  to  take  shares  altogether  rescinded,  and  the  money 
paid  by  him  recovered,  if  he  is  in  a  position  to  return  the  shares 
in  the  same  state  as  when  he  took  them.^  He  cannot,  how- 
ever, have  the  latter  remedy,  if  he  has  received  dividends  on 
the  shares;  or,  if  the  company,  having  been  originally  unlimited, 
has  been  registered  as  a  limited  company.  For,  in  such 
cases,  his  position,  as  respects  a  return  of  the  shares,  has 
been,  altered.^  And  a  member,  who  alleges  that  the  pros- 
pects of  a  cost-book  undertaking  were  exaggerated  by  the 
directors,  is  not,  of  course,  entitled  to  a  remedy  of  any  kind,  if 
he  has  had  as  full  an  opportunity  as  the  directors  of  ascertaining 
the  real  prospects.*  And  he  may  lose  the  remedy,  to  which  he 
would  otherwise  be  entitled,  if  he  has  failed  to  act  with  common 
prudence.^  Where  there  is  a  substantial  variation  between  the 
prospectus  of  a  cost-book  company  and  its  rules ;  and  a  member 
has  become  such  on  the  faith  of  the  prospectus ;  and  the  com- 
pany is  wound  up ;  there  may  be  no  right  to  place  him  on  the 
list  of  contributories.® 

The  members  of  a  cost-book  company  may  have  a  possession 
for  rating  purposes.^  And  there  is  no  reason  since  the  Jud. 
Acts  why  a  cost-book  company,  although  imincorporated,  may 
not  sue  and  be  sued  like  any  other  partnership  in  the  partner- 
ship name.^ 


>  Clarke  V.  Dickson,  E.  B.  &  £.  148 ; 
Chester  v,  Spaiigo,  18  L.  T.  N.  S.  314. 

'  Clarke  v.  Dickson,  u.  s, ;  Chester 
V.  Spargo, «.  $. 

>  Clarke  v.  Dickson,  u,  s. 

*  Jennings  v.  Broughton,  17  Beav. 
234  ;  5  Dd  G.  M.  k  G.  126.  The  mine 
was  a  cost-book  mine :  see  the  report 
in  22  L.  J.  Ch.  587. 

*  Robson  V,  Devon,  3  Jur.  N.  S.  576  ; 
4  ib.  245. 

*  See  Richardson^s  Case,  4  W.  R. 
670.  In  an  action  against  the  direc- 
tors of  a  cost-book  company  for  mis- 


representations in  their  prospectos,  a 
book  purporting  to  be  a  former  cost- 
book  of  the  company,  and  to  contain 
accounts  of  disbarsements,  is  not  ad- 
missible in  evidence,  unless  it  be 
shown  that  it  was,  in  fact,  kept  by  the 
purser  while  he  was  acting  as  such  : 
Shrewsbury  v.  Blount,  2  Man.  &.  G.  475, 
496 ;  2  Scott,  K.  R.  588. 

7  Kittow  V.  Liskeard,  L.  R.  10  Q. 
B.7. 

»  See  Kscott  v.  Gray,  47  L.  J.  C,  P. 
606. 
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6.  Registration. 

A  company  (not  being  a  cost-book  company)  engaged  in  work-  Stannary 
ing  mines  "within  and  subject  to  the  Stannaryjurisdiction,"^tl^™^^^^ 
and  consisting  of  seven  or  more  members^  may  be  registered  ^^^  ^°^* 
under  the  Comp.  Act,  1862.^    Such  a  company,  if  existing  at 
the  commencement  of  the  Act,  may  be  registered  as  limited  by 
shares,  provided  the  members  have  previously  agi-eed  upon  a 
fixed  capital ;  *  although  only,  it  would  appear,  in  such  a  case.* 
And,  subject  to  this,  every  such  company,  whether  existing  at 
the  commencement  of  the  Act  or  formed  subsequently,  may  be 
registered  as  unlimited,  or  as  limited  by  shares,  or  as  limited  by 
guai'antee.^ 

A  cost-book  company  (whether  within  or  without  the  Stannary  Costrbook 
limits)  is  equally  capable  of  registration.  But  it  is  essentia],  ^^^^^' 
that,  if  intended  to  be  limited  by  shares,  it  should  not  have 
existed  at  the  commencement  of  the  Act.  For  the  agree- 
ment upon  a  fixed  capital,  which  would  in  that  case  be  neces- 
sary, would  be  a  departure  from  the  normal  type  of  the  cost- 
book  system.*  And  if  the  members  of  a  cost-book  company 
formed  after  the  commencement  of  the  Act  desire  to  register 
thereunder,  they  must,  it  would  seem,  contrary  to  the  practice 
in  many  of  such  compames,^  make  it  subject  in  some  shape  to  a 
written  code  of  rules.^ 

It  is,  however,  purely  optional  with  the  members  of  a  com-  Begistntion 
pany  (whether  cost-book  or  otherwise)  engaged  in  working  g^J^^^*^ 
"within  and  subject  to  the  Stannary  jurisdiction,"^  even  if  companies. 


^  See  ante,  p.  443. 

s  25  &  26  Vict.  c.  89.  See,  as  to  exist- 
ing companies,  and  the  formalities  to 
be  complied  with  before  or  upon  re- 
gistration, 88.  179,  180, 181, 183,  184, 
186, 187, 190, 196 ;  as  to  future  com- 
panies, and  the  like  formalities,  ss.  14, 
et  leq. 

»  Ss.  179, 181. 

<  i&./Lindley,149, 150. 

*  Comp.  Act,  1862,  ss.  179, 180, 181. 

*  AntCf  pp.  443, 444.  Such  an  agree- 
ment was  made  in  Be  Appletreewick 
Co- 9  18  Eq.  95.  As  to  the  necessity, 
where  such  a  registration  takes  place, 


of  observing  uberrima  Jides  towards 
the  public,  see  ib, 

7  Ante  J  pp.  444,  446. 

8  Companies  formed  after  the  com- 
mencement of  the  Act,  and  registering 
under  it,  must  either  possess  a  code  of 
rules  contained  in  formal  articles  of 
association,  or  must  become  subject  to 
the  regulations  contained  in  Table  A«  of 
the  Act :  Comp.  Act,  1862,  ss.  14, 15, 
Of  course,  there  is  nothing  to  prevent 
the  members  of  a  cost-book  CorvrnfiS)? 
from  converting  it  into  a  liniit^a     -«. 
pany.    As  to  fraud  in  such  ii^|^ 
Ambrose,  &c.,  Co.,  14  Ch.  D,  a^^i^ 
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they  consist  of  more  than  twenty  persons,  whether  they  will 
register  or  not.  They  are,  whatever  the  number  of  their 
proprietary  may  be,  exempted  from  the  necessity  for  registra- 
tion by  an  express  provision  of  the  Comp.  Act,  1862.^  And, 
as  may  be  supposed,  such  companies  in  the  great  majority  of 
cases  take  advantage  of  this  provision,  and  avoid  the  incon- 
venient consequences  of  registration. 

Where  a  member  of  a  cost-book  company  ceases  to  be  such ; 
aud  the  company  afterwards  is  registered  and  wound  up  under 
the  Comp.  Act,  1862 ;  he  cannot  be  placed  on  the  B.  list  of 
members,  although  he  ceased  to  be  a  member  within  a  year 
prior  to  the  winding  up.  For  the  company  cannot,  by  register- 
ing after  he  has  ceased  to  be  a  member,  alter  his  position.^  He 
may,  however,  be  made  liable  in  an  independent  proceeding  in 
respect  of  transactions  prior  to  the  time  when  he  ceased  to  be  a 
member.^ 

A  company  working  within  the  Stannary  limits,  and  regis* 
tered  under  the  Comp.  Act,  1862,  may  have,  and  in  many 
cases  has,  its  registered  office  elsewhere  than  in  Cornwall  or 
Devon.* 

c.  Management. 

'  The  purser  or  other  agent  of  a  cost-book  company  convenes 
meetings  of  the  adventurers  at  fixed  periods,  usually  every  two 
or  three  months.*^  Except  where  it  is  otherwise  necessary,®  or 
is  otherwise  provided  by  the  rules  of  any  unregistered  company 
working  "  within  and  subject  to  the  Stannary  jurisdiction,"  ^  reso- 
lutions passed  by  a  majority  in  value  of  the  members  present  at 
a  meeting  in  person  or  by  proxy  are,  under  a  statutory  pro- 
vision, binding  on  the  company,^    Sometimes  in  such  cases  it 


1  8.4. 

3  See  Lofthonse^B  Case,  2  De  .G  &  J. 
69,  a  decision  under  one  of  the  former 

Acts. 
»  Bee  "Welsh  Potosi  Co.,  27  L.  J.  Ch. 

811. 

^  See  East  Botallack,  &c.,  Co.,  34 
Bcav.  82  ;  Penhale,  &c.,  Co.,  2  Ch.  399, 
403.  The  Comp.  Act,  1862,  s.  174,  em- 
powered  the  Board  of  Trade  to  require, 
that  the  Registrar's  office  of  the  Vice- 


.  Warden's  Court  should  be  one  of  the 
offices  for  the  registration  of  such  a 
company. 

»  Kittow  V.  Liskeard,  L.  R.  10  Q.  B. 
9,10. 

*  The  cases  where  it  is  necessary 
will  be  noticed  in  subsequent  parts  o^ 
this  chapter. 

7  See  ante^  p.  443. 

»  32  &  33  Vict  c.  19,  8,  4. 
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is  necessary  that  a  special  notice  should  be  given  of  the  meet- 
ing. By  this  is  meant  seven  clear  days*  notice.^  And  some- 
times it  is  necessary  that  a  resolution  should  be  special.  By 
this  is  meant  a  resolution  passed  at  a  meeting  with  special 
notice,  and  confirmed  at  a  subsequent  'meeting  with  special 
notice,  such  subsequent  meeting  being  held  not  less  than 
fourteen  days  nor  more  than  a  month  after  the  prior  meeting.* 
Independently,  however,  of  statute,  a  cost-book  company 
(whether  within  or  without  the  Stannaries)  is,  primd  facie, 
governed  by  a  majority  of  shares,  not  of  voices.'  A  single  share- 
holder of  an  unregistered  stannary  company  cannot  constitute 
a  meeting.^ 

The  accounts  of  any  unregistered  stannary  company  may.  Business  trans* 
under  a  statutory  provision,  be  audited  at  any  meeting  with  meetings. 
special  notice.^  And,  independently  of  statute,  at  the  periodical 
meetings  of  a  cost-book  company  (whether  within  or  without 
the  Stannaries),  the  accounts  are  passed  and  allowed  ;  dividends 
declared  and  divided  amongst  the  adventurers  in  proportion 
to  their  i*espective  shares,  if  there  is  a  credit  balance;  and 
calls  made,  if  there  is  a  debit  balance.^  Agents  of  the  company 
are  also,  if  necessary,  appointed  or  removed  thereat ;  and  the 
general  business  and  operations  of  the  concern  are  discussed 
and  considered,  and  any  necessary  orders  and  directions  given 
with  reference  thereto."^  Entries  are  made  in  the  cost-book  of 
the  resolutions  from  time  to  time  come  to  at  the  meetings  of 
a  cost-book  company.® 

In  the  intervals  between  the  meetings  the  purser  or  other  Intervals 
agent  of  a  cost-book  company  orders  goods  for  the  concern,  and  meetings. 
acts  generally  for  the  adventurers.'^   He  also  keeps  the  accounts, 
and  enters  them  in  the  cost-book.^®    And  the  purser  or  other 

»  S.  5.  '  Proc.  in  Stan.  (1856),  Int.  Not.  22, 

'  S.  6.    As  to  service  of  noticesi  see  23 ;  Kittow  v,  Liskeard,  u.  9,    As  to 

B.  8.  giving  notice  under  the  Met.  Mines 

'  Tapping,  3,  66 ;    Proc.   in  Stan.  Beg.  Act,  1872,  of  a  change  of  purser, 

(1836),  Int.  Not.  23.  see^M^,  Chap.  XXIV.,  Sect.  9  (a). 

*  Sharp  17.  Dawes,  2  Q.  B.  D.  26.  «  Proc.   in   Stan.  (1856),  Int.  Not. 
»  32  &  33  Vict.  c.  19,  s.  10.  22 ;  Kittow  r.  Liskeard,  «.  #.  10. 

•  Curling  v.  Flight,  2  Ph.  614  ;  Kit-         »  Kittow  v.  Liskeard,  %.  #.,  9, 10. 

tow  V.  Liskeaid,  L.  B.  10  Q.  B.  9,  10.         w  lb.    See  alao  Mare  v.  Malachy,  1 

See  Watson  v.  Spratley,  10  Bxch.  222,      M.  k  Cr.  660. 

225. 
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agent  of  every  unregistered  stannary  company  is  under  a 
statutory  duty,  once  at  least  in  every  four  months,  to  make 
true  entries  in  the  cost-book,  or  other  books  or  papers  of  the 
company,  of  accounts  showing  the  actual  financial  condition  of 
the  company  at  the  end  of  the  month  last  preceding  the  time  of 
entry,  including  a  statement  of  all  credits,  debts,  and  liabilities, 
and  distinguishing  the  amount  of  calls  paid  and  calls  not  paid ; 
with  accurate  lists  of  all  the  members  for  the  time  being,  with 
their  respective  addresses ;  and  all  other  entries  required  to  be 
made  by  the  custom  of  the  Stannaries,  or  the  direction  of  the 
company.^ 

The  register  of  membera,  required  to  be  kept  by  every  registered 
stannary  company,^  must  be  kept  at  the  registered  ofBce  of  the 
company ;  and  every  member  is  entitled  to  inspect  it,  and  obtain 
a  copy.  And  in  case  such  inspection  or  copy  is  refiised,  the 
Vice- Warden  may  by  order  compel  an  immediate  inspection.' 
And  if  a  name  is  improperly  entered  or  omitted  in  the  register, 
the  register  may  be  summarily  rectified  by  order  of  the  Vice- 
Warden  .*  Moreover,  any  member  or  creditor  of  a  cost-book  com- 
pany within  the  Stannaries  may,  although  no  suit  be  pending 
touching  the  mine  or  the  membera,  obtain  from  the  Vice- 
Warden  an  order  for  the  production  of  a  list  of  all  the  membera 
for  his  inspection.  And  if  such  list  is  not  produced,  the  Vioe- 
Warden  may  declare  that  the  company  is  not  cqnstituted  on 
the  cost-book  system  ;  and  he  may  enforce  the  order  by  attach- 
ment within  the  Stannaries,  or  by  causing  the  same  to  be  made 
a  rule  of  the  High  Court.*^ 

Every  limited  stannary  company  is  bound  under  penalties  to 
keep  a  register  of  all  mortgages  and  charges  specifically  affect* 
ing  its  property ;  to  be  open  to  inspection  by  any  creditor  or 
member.  And  if  such  inspection  is  refused,  the  Vice- Warden 
may  by  order  compel  an  immediate  inspection.^ 


1  32  &  83  Vict.  c.   19,  s.  9.     The 

parser  or  other  agent  does  not  appear 
to  be  entitled,  as  such,  to  the  exclu- 
sion of  the  other  adventurers,  to  the 
custody  of  vouchers  for  payments,  even 
prior  to  the  passing  of  his  accounts: 
see  Attwood  v,  Ernest,  13  C.  B.  890, 
891,  892. 

2  Comp.  Act,  1862,  s.  25. 


»  S.  82. 

^  S.  35.    See  a^ntej  pp.  422,  425. 

fi  18  &  19  Vict,  c  32, 8. 22.  See  South 
Lady  Bertha  Co.,  2  J.  &  H.  387. 

<  Comp.  Act,  1862,  s.  43.  See,  as  to 
the  construction  of  this  sect.,  Kative 
Iron  Co.,  2  Ch.  D.  345  ;  Smith's  Case, 
11  ib,  579. 
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Every  unregistered  stannary  company  is  bound,  if  it  has  any  Piling  of 
written  rules  or  regulations,  whether  it  be  a  company  existing  stannary 
at  the  commencement  of  the  Stan.  Act,  1869,^  or  formed  after  companies, 
the  passing  of  that  Act,  to  file  a  true  copy  of  them  at  the 
office  of  the  registrar  of  the  Vice-Warden's  Court ;  to  be  subject 
to  inspection  by  all  applicants  at  reasonable  times.     And  if  it 
neglects  to  do  so,  any  me^iber  or  creditor  may  apply  to  the 
Vice- Warden  for  an  order  compelling  it.^ 

Any  unregistered  stannary  company  may  by  special  resolu-  Rules  of 
tion,^  passed  by  not  less  than  three-fourths  in  value  of  the  com^mieB— 
members  present  in    person  or  by  proxy,  from  time  to  time  "^Jjj^^"^ 
alter  its  rules,  or  make  new  or  additional  rules.*    But  such 
rules  must  not  be  inconsistent  withi  the  provisions  of  the  Stan, 
Act,   1869 ;  ^    or  abrogate   any  special  rules  existing  at  the 
passing  of  that  Act  for  the  management  of  any  company ;  or 
authorise  the  making  of  any  special  rule  to  enable  a  company 
existing  at  the  passing  of  that  Act  to  borrow  money.® 


Sect.  2.— ACCOUNT— CALLS  AND  CONTRIBUTION. 

a.  Account, 

Any  member  of  a  cost-book  company  may  obtain  an  account  Account  in 
against  the  others ;  and  without  seeking  a  dissolution.^  To  companies, 
every  action  for  an  account  all  the  members  should  be  parties ;  ® 
unless  they  are  so  numerous,  that  it  would  be  inconvenient  to 
join  them.'  The  remarks  previously  made,^^  as  to  the  right  of 
the  mortgagee  of  one  of  several  partners  in  an  ordinary  mining 
concern  to  obtain  an  account  and  foreclosure  against  the  others, 
apply  to  cost-book  mines.^^ 


1  24th  Jnnc,  1869. 

s  82  &  33  Vict  c.  19,  s.  9. 

•  See  antCy  p.  449. 

•  32  &  83  Vict.  c.  19,  s.  7. 
»  32  &  33  Vict.  c.  19. 

•  S.  7. 

7  18  &  19  Vict  c  32,  8.  6  ;  Proc.  in 
Stan.  (1856),  Int  Not  25.  Cf.  the  case 
of  ordinary  partnership,  ante,  p.  117. 

8  Sibley  r.  Minton,  27  L.  J.  Ch.  63  ; 
Cox  r.  Stephens,  11  W.  R.  929,  930. 
In  an  action  seeking  that  a  partner 


may  be  ordered  to  transfer  a  particular 
share,  an  account  may  (without  mak- 
ing the  other  partners  parties)  be  had 
against  him  of  the  profits  of  that  share  : 
Mare  v,  Malachy,  1  M.  &  Cr.  559 ;  Turner 
V.  HiU,  11  Sim.  1 ;  Turner  v.  Tyacke, 
id,  16  ;  Turner  v,  Borlase,  ib,  17. 

'  See  Hichens  v.  Congrcye,  4  Buss. 
562. 

w  Ante,  p.  118. 

"  Watson  t'.  Kales,  23  Beav.  294, 303. 

304. 

(I  a  2 
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6.  CaZ/«. 

It  need  hardly  be  said,  that,  to  enable  payment  of  a  call  to 
be  enforced,  the  meeting  at  which  it  Lb  made  must  be  validly 
held.^ 

Where  a  call  is  made  by  the  members  of  any  unregistered  com- 
pany working  "  within  and  subject  to  the  Stannary  jurisdiction,"' 
and  is  not  paid  by  the  appointed  time,  it  may,  \dih  interest  and 
costs,  be  recovered  by  an  action  in  any  Court  of  law,  in  the 
name  of  the  purser  or  other  agent ;  whether  such  purser  or  other 
agent  is  a  member  of  the  company  or  not'  And  a  call  may, 
at  any  meeting  with  special  notice,^  be  made  by  any  such  com- 
pany, for  the  purpose  of  defrajring  estimated  expenses  to  be 
incurred  within  three  months  thereafter;^  and,  if  unpaid,  may 
be  recovered  in  the  same  manner  as  a  call  for  past  expenses.* 
And  any  such  company  may,  at  the  time  of  making  a  call,  direct 
that  discount,  not  exceeding  £5  per  cent.,  shall  be  allowed  on 
punctual  payment ;  and  that  interest  at  the  same  rate  may  be 
charged  on  amounts  due  on  calls,  and  remaining  unpaid.^ 

These  are,  however,  statutory  provisions.  Independently  of 
statute,^  the  only  legal  remedy,  which,  in  most  cases,  a  cost-book 
company  (whether  within  or  without  the  Stannaries)  has  against  a 
defaulter,  is  to  induce  some  creditor  to  sue  hinu*  Except  under 
special  circumstances,^^  there  is,  or  prior  to  the  Jud.  Acts  was,  in- 
dependently of  statute,  no  direct  legal  remedy.^^  And  in  a  case, 
where,  by  the  rules  of  a  cost-book  company,  it  was  provided,  that 
''  calls  in  arrear  shall  be  considered  to  be  debts  due  from  the 


1  Moore  v.  Hammond,  6  B.  &  C.  456 
(a  cane  of  a  cost-book  mine,  although 
not  80  stated  in  the  report)  ;  Sharp  v. 
Dawes,  2  Q.  B.  D.  26. 

'  8ce  ante  J  p.  443. 

»  32  &  33  Vict.  c.  19, 8. 13.  No  county 
court  within  the  Stannaries  has  juris- 
diction where  the  sum  sought  to  be 
recovered  exceeds  £50  :  ib.  For  what 
is  necessary  to  be  alleged  and  proved 
in  such  action,  see  ib.  See  Sharp  v. 
Dawes,  2  Q.  B.  D.  26. 

<  See  afUCf  449. 

•  32  &  33  Vict.  c.  19,  ss.  10, 11. 

•  S.  13. 


'  8. 12. 

"  The  statute  only  applies  to  com- 
panies working  within  and  subject 
to  the  Stannaiy  jurisdiction,  or  within 
the  cognizance  of  the  Vice- Warden : 
see  8.  3 :  see  antej  p.  443. 

•  See  Escott  v.  Gray,  47  L.  J.  C.  P. 
606. 

1°  For  an  instance  of  which  see  Sedg- 
wick V.  Daniell,  2  H.&  K.  319. 

"  Weekes  v,  Snell,  23  L.  T.  224 ; 
Hybart  v.  Parker,  4  C.  B.  N.  S.  209  ; 
Kittow  V,  Liskeard,  L.  B.  10  Q.  B.  9. 
Cf.Wyld*8Case,lMac.&G.l,18,«f«-^.; 
Sibley  v,  Minton,  27  L.  J.  Ch.  63. 
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shareholders  so  in  arrear  to  the  parser ;"  and  that,  in  an  action 
by  the  purser  to  enforce  payment, "  the  defendant  shall  not 
be  at  liberty  to  set  up  or  plead  a  pai*tnership  with  the 
purser  as  a  defence ;"  it  was  held  that  the  purser  had  no  right 
to  sue.^  In  cases,  however,  where  the  statute  may  be  resorted 
to,  a  collusive  action  by  a  cost-book  company  in  the  name  of  a 
creditor  will  be  stayed ;  although,  if  the  defendant  is  in  default 
as  respects  calls,  he  will  be  required  to  pay  them  as  the  price  of 
the  stay.^  Indeed,  even  where  the  statute  may  not  be  resorted 
to,  a  collusive  action  may  be  stayed  at  the  instance  of  a 
defaulter,  upon  payment  of  calls.'  Independently  of  statute,^ 
calls  for  prospective  expenses  seem  to  be  unknown  in  cost-book 
companies.^ 

A  cost-book  company  has  a  lien  on  the  shares  of  a  member  Cost-book 
for  non-pajrment  of  calls.    And  it  may  enforce  such  lien  by  the  u^n^^n^ 
equitable  remedy  of  sale ;  either  as  against  the  member  himself,  P^y™®**** 
or  as  against  his  trustee  in  bankruptcy.' 

And,  on  non-payment  of  any  call  in  respect  of  shai'es  in  an  Stannaiy 
unregistered  company  working  "  within  and  subject  to  the  forfdture!"" 
Stannary  jurisdiction/' ^  the  company  has  a  statutory  power 
to  serve  the  defaulter  with  a  notice,  requiring  him  to  pay,  with 
or  without  interest,  and  any  expenses  which  may  have  accrued 
by  non-payment ;  and  stating,  that,  in  the  event  of  non-pay- 
ment in  accordance  with  the  notice,  the  share  in  respect  of 
which  the  call  was  made  will  be  liable  to  be  forfeited.^  And 
if  the  requisitions  of  the  notice  are  not  complied  with,  the  share 
in  question  may,  at  any  time  afterwards  before  payment,  be, 
under  the  same  power,  forfeited  by  a  resolution  passed  at  a 
meeting  with  special  notice.* 


>  Hybart  v,  Parker;  Hybart  v. 
Evens,  4  C.  B.,  «.  «.,  209.  Of  course, 
where  a  creditor  sues  a  defaulter,  and 
a  verdict  for  the  amount  of  the  call 
and  costs  is  taken  ;  and  this  amount  is 
smaller  than  the  amount  of  the  debt 
owing  to  the  creditor ;  the  debt  is  not, 
as  between  the  creditor  and  the  com- 
pany, extinguished:  Wheal  Ludcott, 
&c.,  Co.,  17  W.  R.  745  ;  nam,  Jackson*s 
Case,  21  L.  T.  N.  8.  67. 

»  Escott  V.  Gray,  47  L.  J.  C.  P.  600. 

»  See  Sibley  v.  Minton,  27  L,  J,  Ch, 


353;  Wheal  Ludcott,  &c.,  Co.,  w.#.,  746. 

*  See  n.  ■  on  previous  page. 

'  The  contrary  seems  to  have  been 
stated  in  Newton  v.  Daly,  1  Fos.  k 
F.  26.  But  see  32  k  33  Vict.  c.  1 9,  s.  1 1 ; 
and  see  Proc.  in  Stan.  (1856),  Int.  Not. 
24  ;  Batten  on  Stan.  Act,  1869,  p.  34. 

•  Proc.  in  Stan.  (1856),  Int.  Not.  25  ; 
Hart  V,  Clarke,  6  De  O.  M.  k  G.  249  ; 
Watson  V.  Eales,  23  Beav.  294, 302, 303. 

7  See  antrj  p.  443. 

»  32  &  33  Vict.  c.  19.  s.  16. 

'  6. 17.    See  aiUe,  p.  449, 
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companiefl- 

forfeitare. 


Any  share  so  forfeited  must  be  carried  to  an  account,  called 
*'  The  Account  of  Forfeited  Shares ;"  and  it  is  deemed  to  be 
the  property  of  the  company,  and  may  be  disposed  of  as  the 
company  think  fit ;  and  any  member  may  purchase  it,  if  sold.^ 
A  statutory  declaration  by  the  purser  or  other  agent,  that  the 
call  was  made,  and  notice  given,  and  default  and  forfeiture 
made,  is  evidence  of  the  facts  therein  contained  as  against 
all  persons  entitled  to  the  share.  And  such  declaration,  and 
the  receipt  of  the  purser  or  other  agent  for  the  price  of  the 
share,  if  sold,  constitute  a  good  title  to  the  share.  The  pur- 
chaser must  be  entered  in  the  cost-book,  or  other  books  and 
papers  of  the  company,  as  a  member;  and  he  is  thereupon 
deemed  the  holder^  discharged  as  against  the  company  from 
calls  due  prior  to  the  purchase.  And  he  is  not  bound  to  see 
to  the  application  of  the  purchase-money;  nor  is  his  title 
affected  by  any  irregularity  in  the  proceedings  in  reference  to 
the  sale.^  Any  member  whose  share  is  forfeited  is  nevertheless 
liable  to  pay  all  calls,  interest,  and  expenses  payable  in  respect 
of  the  same  at  the  time  of  the  forfeiture.' 

Independently  of  statute,^  shares  in  a  cost-book  company 
cannot,  unless  the  rules  of  the  company  contain  an  express 
provision  to  the  contrary,  be  forfeited  for  non-payment  of  calls.^ 
And,  in  all  cases,  the  conditions,  on  which  a  forfeiture  may  take 
place,  must  be  strictly  pursued.* 


c.  Contrihviion, 

Parser's  suit.  A  cost-book  company,  working  "within  and  subject  to  the 
Stannary  jurisdiction,"  ^  may  also  maintain  a  customary  suit 
known  as  a  '  purser's  suit,'  in  the  name  of  the  purser  or  other 
agent,  against  the  defaulter,  for  a  contribution  to  the  expenses 
of  the  working ;  and,  in  default  of  payment,  for  a  sale  of  the 


»  S.  18. 

'  S.  19.  Cf.,  as  to  relinquished 
shares,  poit^  p.  474. 

3  S.  20. 

^  The  statute  only  applies  to  com- 
panies  within  and  suhject  to  the  Stan- 
nary jurisdiction :  see  ante^  p.  452,  n.  ^ 

»  Clarke  v.  Hart^  6  H.  L.  C.  633. 

•  Jh,    See  also  W^ateon  v,  Ealcs,  23 


Beay.  294,  302,  304 ;  Kule  v.  JeweU, 
18  Ch.  D.  660,  662.  Cf.  Garden,  &c., 
Co.  r.  McLister,  1  App.  Cas.  39.  Where 
a  member's  shares  haye  been  forfeited 
htma  fide,  he  cannot  be  subsequently 
placed  on  the  list  of  contributories 
in  respect  of  them  :  Edwards*  Case,  1 
L.  T.  N.  S.  399. 
7  See  afite^  p.  443, 
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defaulter's  shares.^  And  if>  upon  the  sale,  the  proceeds  are 
insufficient  to  satisfy  the  debt,  costs  of  action,  and  expenses  of 
sale,  the  payment  of  the  residue  may  be  enforced  in  the  same 
manner  as  other  judgments  for  payment  of  money  are  enforce- 
able.^ But  the  only  person,  who  can  in  general  be  made 
liable  for  contributions,  is  the  person  whose  name  appears  in 
the  cost-book  as  the  owner.  The  purser  cannot  make  a  person 
liable  on  the  mere  ground,  that  he  has  agreed  to  become  a 
member.^  * 

A  member  of  an  unregistered  cost-book  company^  who  is  Oontribution 
being  sued  by  creditors,  ms^r,  if  the  concern  is  insolvent,  and 
he  is  not  in  arrear  in  respect  of  calls,  obtain  contribution  from 
his  co-adventurers  through  the  medium  of  a  winding-up  order.^ 
But  an  order  will  not  be  made  where  the  applicant  refuses  to 
pay  his  calls,  and  the  company  is  able  to  meet  its  pecuniary 
engagements.'^ 


in  winding-up. 


Sect.  3.-THIRD  PARTIES— CONTRACT  AND  TORT. 

a.  Dealings  on  Credit. 

The  customary  right  of  the  purser,  or  other  agent  of  a  cost-  Sapplying 
book  company,  to  order  goods  on  credit  for  the  necessary  purposes  ^f  c<ist-i)ook 


»  6  &  7  Will.  4,  c.  106, 8.  18  ;  18&  19 
Vict.  c.  32,  8,  3  ;  Old.  March,  1876,  tit. 
Pars,  and  Cred.  Suits,  O.  10,  r.  4. 
See,  as  to  the  procednre  in  IHirs.  Suits, 
ante,  pp.  420,  421. 

«  18  &  19  Vict.  c.  32, 8. 3  :  aa^<?,p.  427. 

•  Tippet  V.  Johns,  Tapping,  187. 
In  Qrares  v.  Cook  (2  Jur.  N.  8.  475), 
the  directors  of  a  cost-book  mine, 
wanting  money  to  work  it,  entered 
into  an  agreement  that  they  should 
each  take  100  shares  in  it  at  £1  per 
share  ;  and  each  of  them,  accordingly, 
gave  his  I.O.n.  to  the  purser  for 
£100.  An  action  being  brought  on  one 
of  the  LO.U.*s,  it  was  held,  that  this 
was  eyidence  of  an  account  stated  be- 
tween the  purser  and  the  defendant. 
For  a  case,  in  which  an  action  by  a 
purser  against  shareholders,  as  ac- 
ceptors of  a  promissory  note,  was 
<)efe4ded    on   the  ground,  that  the 


purser  had  been  a  party  to  a  com- 
position deed  executed  by  such  share- 
holders, and  had  thereby  released  his 
claim,  see  Lanyon  v,  Davey,  11  M.  & 
W.  218. 

*  See  Pennant,  &c.,  Co.,  15  Jur. 
1192;  Bosworthon  Co.,  26  L.  J.  Ch. 
612  ;  Wheal  Anne  Co.,  10  W.  R.  330  ; 
S.  C.  30  Beay.  601 ;  Tretoil,  &c.,  Co.,  2 
J.  &  H.  421 ;  South  Lady  Bertha  Co., 
ib.  376 :  decisions  under  the  former 
Winding-up  Acts.  Sec  also  Welsh  Po- 
tosi  Co.  27  L.  J.  Ch.  311.  An  unregis- 
tered company  was  there  registered : 
the  registered  company  was  wound  up ; 
f^nd  the  unregistered  company  was 
subsequently  wound  up  under  an  in- 
dependent order :  antCf  p.  448. 

>  See  Wyld*s  case,  1  Mac.  &  G.  1 ; 
1  H.  &  T.  125  ;  a  decision  uqder  one  of 
the  former  Acts, 
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company  may,  of  the  concem  has  been  already  stated.^  It  is  on  this  ground 
hj^Tactior*  ^^^^  settled,  that  he  has  authority,  pi^md  facie,  to  bind  the 
against  members  by  dealings  on  credit ;  and  that,  accordingly,  unless 

member.  . 

the  company  be  registered  under  the  Comp.  Act,  1862,  a  supply- 
ing creditor  may,  pi^ivid  faciei  bring  an  action  against  an  indi« 
vidual  member  to  enforce  the  obligation.* 

It  is  no  defence  to  such  an  action,  that  the  defendant  has 
paid  all  calls  or  contributions,  which  were  payable  by  him.' 
Nor  is  it  any  defence,  that  the  goods  in  question  were  supplied 
since  the  date  of  the  last  transfer  of  shares  in  the  company ; 
that  the  purser  had  paid  certain  moneys  to  the  plaintiff  on 
account;  that  new  members  of  cost-book  companies  cannot, 
primd  facie,  be  sued  for  debts  incurred  prior  to  the  time  when 
they  join  ;  *  and  that  the  plaintiff  was  not,  therefore,  entitled  to 
appropriate  the  moneys  in  payment  of  goods  supplied  prior  to 
the  date  of  the  last  transfer.^  And  even,  if  a  company  pur- 
porting to  be  worked  on  the  cost-book  system  is  being  carried 
on  with  a  smaller  amount  of  capital  than  the  amount  agreed 
on  at  the  time  of  its  formation,  the  defendant  will  not  be  free 
from  liability,  if  he  has  acquiesced  in  that  course  of  manage- 
ment.^ Moreover,  an  express  agreement  made  between  the 
defendant  and  the  manager  or  the  other  members,  that  the 
manager  should  not  deal  on  credit;^  or  that  the  defendant 
should  incur  no  liability  ;^  will  not,  pi*imd  facie,  free  the  defen- 
dant from  liability.  And  it  need  hardly  be  said,  that,  in 
such  a  case,  the  plaintiff's  ignorance,  at  the  time  he  supplies 


*  Ante,  p.  444. 

2  Proc.  in  Stan.  (1866),  Int.  Not.  23. 
See  also  Ellis  v.  Schmoeck,  6  Bing.  521 ; 
Tredwen  v.  Bourne,  6  M.  &  W.  461 
(which,  although  not  so  stated  in  the 
reports,  were  cases  of  cost-book  mines) ; 
Newton  v.  Daly,  1  Fos.  &  F.26 ;  ToU 
V,  Lee,  4  Exch.  230 ;  Northey  v.  John- 
son, 19  L.  T.  104  ;  German  Mining  Co., 
4  De  G.  M.  &  G.  40, 41  j  Peel  v.  Thomas, 
15  C.  B.  714 ;  Lanyon  v.  Smith,  3  B. 
&  8.  938 ;  Harvey  v.  Clough,  8  L.  T. 
N.  S.  324 ;  Martyn  v.  Gray,  14  C.  B. 
N.  S.  824,  842  ;  Escott  v.  Gray,  47  L. 
J.  C.  P.  606,  607.  The  law  is  the  same 
in  the  case  of  ordinary  partnerships  : 


see  ante,  p.  122. 

•  See  Hawken  v.  Bourne,  8  M.  &  W. 
703.  In  the  judgment  this  was  stated 
to  be  a  case  of  a  scrip  mine,  but  a 
scrip  mine  is  only  another  name  for  a 
cost-book  mine  :  see  ante,  p.  443. 

•  As  to  which  see  infra,  Sect.  4, 
a.  (7). 

»  Geake  v.  Jackson,  36  L.  J.  0.  P. 
108. 

•  Tredwen  v.  Bourne,  «*.  *. ;  Haw- 
kins' case,  2  K.  &  J.  253.  Of.  as  to  ordi- 
nary partnerships,  tf«^<»,  p.  123. 

7  Hawken  v.  Bourne,  u.  t. 
^  Peel  V.  Thomas,  u. ». 
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the  goods,  that  the  defendant  is  interested  in  the  concern^  is 
immaterial.^ 

If,  however,  the  goods  supplied  are  not  necessary  or  usual  Defences 
in  the  working  of  the  mine,  the  person  by  whom,  or  by  whose  ppj^il!"*^ 
authority,  they  are  ordered  is  alone  liable  for  their  price.* 
And,  of  course,  a  person,  who  supplies  goods  to  a  cost-book 
mine,  cannot  make  a  member  liable,  if  he  has  been  previously 
informed  that  that  member  will  decline  responsibility.*  And  if, 
in  any  case,  the  plaintiff  knows  of  the  existence  of  an  agreement 
between  the  manager  and  the  defendant,  that  the  manager 
should  not  deal  on  credit,  he  cannot  make  the  defendant  liable.^ 
And  such  an  agreement,  although  inoperative  as  between  a 
defendant  and  a  plaintiff  without  notice,  will,  of  course,  be  good 
as  between  the  defendant  and  the  manager.** 

In  an  action  seeking  to  make  a  member  of  a  cost-book  com-  Membership 
pany  liable,  it  must,  of  course,  be  shown,  that,  at  the  time  when  °^"' 

the  debt  was  contracted,  his  name  was  properly  entered  on  the 
cost-book  as  a  member ;  or,  in  some  other  way,  shown,  that  he 
was  in  fact  a  member,*  or  had  held  himself  out  as  such.^ 
Although  an  admission  made  by  him,  that  he  is  a  member ;  or 
what  amounts  to  an  admission,  such  as  the  production  of  his 
signature  to  an  agreement  to  purchase  shares ;  ^  is  a  circum-. 
stance  to  be  considered  in  estimating  his  liability;^  if  tha 
admission  be  shown  to  have  been  made  in  error,  it  cannot  have 
any  effect^^  And  where  by  the  rules  of  the  company  in  question 
registration  is  necessary  to  constitute  him  a  member ;  and  he 
has  executed  an  agreement  to  purchase  shai*es;  but  he  has  not 
authorized  his  name  to  be  registered ;  and  his  name  has  been 


*  Hawken  v.  Bourne,  8  M.  &  W. 
703. 

2  Tredwen  v.  Bourne,  6  M.  &  W. 
461 ;  Hawken  v.  Bourne,  8  ib,  703. 
»  Vice  V.  Fleming,  1  Y.  &  J.  227. 

*  Hawken  v.  Bourne, «.  #. 
«  Ih, 

*  Northey  v.  Johnson,  19  L.  T.  104 ; 
Peel  V,  Thomas,  15  C.  B.  714  ;  King's 
Case,  6  Ch.  203. 

7  Northey  v.  Johnson,  u.  s. ;  Thomas 
V.  Clark,  18  C.  B.  662  ;  Martynv.  Gray, 
14  C.  B.  N.  S.  824.  The  defendant,  in 
the  latter  case,  informed  the  captain 


of  the  mine,  or  did  acts  which  led  the 
captain  to  believe,  that  he  was  a 
member:  the  captain  informed  the 
plaintiff;  and  the  plaintiff  supplied 
the  goods :  the  defendant  was  held 
liable. 

«  Toll  V.  Lee,  4  Exch.  230. 

'  Ralph  V,  Harvey,  Richards  v.  Har- 
vey, 1  Q.  B.  845 ;  cases  of  cost-book 
mines,  although  not  so  stated  in  the 
reports. 

w  Vice  V.  Anson,  7  B.  &  C.  409.  See 
Bodmin  United  Mines,  23  Beav.  384, 
385, 
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registered  without  his  authority ;  he  cannot  be  made  liable  ; 
unless  credit  be  shown  to  have  been  given  on  the  faith  of  the 
registration.^  And  for  these  purposes  there  was  never  any  more 
extensive  remedy  in  equity  than  at  law.*  However,  it  is  su&- 
cient  privid  facie  evidence  to  prove  a  person  to  be  a  member 
of  a  cost-book  company,  that,  in  letters  written  by  him, 
he  has  admitted  that  such  is  the  fact ; '  or,  even  that  he  has 
attended  meetings  of  the  proprietors.* 

In  order  to  make  a  defendant  liable,  it  is  not  'necessary  to 
show  that  a  freehold  interest  in  the  mine   in  question  has 
conveyance  to   j^g^jj  conveyed  to  him ;  such  conveyance  being  seldom,  if  ever, 

lueniijer*  

in  fact  made.^  There  are,  no  doubt,  dicta  to  the  contrary  in 
Vice  V.  Anami  ;*  and  the  case  itself  seems,  at  first  sight,  to  be  a 
decision  to  the  contrary ;  but  the  facts  were  simply  as  follows : — 
An  action  was  brought  against  the  defendant  for  goods  supplied 
for  the  use  of  a  cost-book  mine,  in  which  it  was  alleged  that  the 
defendant  was  a  partner.  The  single  fact  relied  on  in  support 
of  the  allegation  was  that  she  had  a  legal  interest  in  the  mine  ; 
and,  by  way  of  proving  this,  it  was  in  evidence,  that  she  had  ad- 
mitted being  a  shareholder,  and  that  she  was  in  possession  of 
certificates  of  shares.  It  was,  however,  also  in  evidence,  that  her 
admission  was  made  under  the  false  impression,  that  she  had 
a  legal  interest  in  the  mine  \  and  it  was  not  shown  that  the 
certificates  had  been  issued  by  any  competent  authority.  There 
was  no  other  connection  between  the  defendant  and  the  mine 
than  the  supposed  legal  interest  which  she  had ;  and,  this 
interest  not  having  been  proved,  it  was  held  that  the  action  was 
.not  maintainable.^  At  all  events,  if  Vice  v.  Anson  may  be  con- 
sidered to  have  decided,  that  a  person  cannot  be  a  shareholder  in 
a  cost-book  mine  without  having  a  legal  interest  in  it,  it  cannoir 
be  sustained.® 


»  Thomas  t'.  Clark,  18  C.  B.  662,  672. 
Cf.  Hawkins'  case,  2  K.  &  J.  263. 

2  See  King's  case,  6  Ch.  203. 

3  Harvey  r.  Kay,  9  B.  &  C.  356  ; 
which,  although  not  so  stated  in  the 
report,  was  a  case  of  a  cost-book  mine. 

^  Ellis  V.  Schmoeck,  5  Bing.  521.  As 
to  the  difference  between  an  actual 
and  an  inchoate  partnership,  see  Fox 
V.  Frith,  10  M.  ii  W,  131,   Cf,  ns  to 


ordinary  i>artnerehip8,  ante^p.  123. 

»  Ante,  p,  as,  Ct  Curling r.Fbght. 
2  Ph.  613,  617. 

«  7  B.  &  C.  409,  411.  Cf.  Dickinson 
V.  Valpy,  10  B.  &  C.  128  ;  5  Man.  k  Ry. 
126. 

7  See  the  observations  on  this  case 
in  Owen  v.  Van  Uster,  10  C.  B.  318, 
823,  324,  325,  326. 

»  See  Stcigenberger  r.  Carr,  3  M.  & 
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A  person,  who  pays  a  deposit  on  shares,  and  after  wards  signs  Commenoe- 

t         i«jj.  "jj  1        r  iT.i«  r  went  and  end 

a  partnership  deed,  is  considered  a  member  from  the  time  of  ^f  n^enji^jghip, 

paying  the  deposit.^     And  a  defendant  cannot  escape  liability  on 

the  gi'ound,  that,  although  he  was  a  member  during  the  time 

that  the  goods  in  question  were  supplied,  he  subsequently  ceased 

to  be  so  ;  that,  after  he  had  so  ceased,  the  company  (which  had 

previously  been  unregistei*ed)  was  registered  ;   and  that  an 

order  has  been  made  for  winding  up  the  registered  company, 

and  for  staying  all  proceedings  against  it.     For  he  never  became 

a  member  of  the  registered  company.* 

The  proof  of  an  order  by  the  purser  to  supply  goods ;  general  Evidence  of 
evidence  of  the  supply  of  goods  of  the  kind  in  question ;  and 
the  production  of  accounts,  specifying  the  amount  supplied, 
submitted  by  the  purser  to  the  managing  committee,  and  passed 
by  the  latter ;  are  primd  facie  evidence  that  goods  to  the 
amount  stated  were  in  fact  supplied.^ 

A  supplying  creditor  of  a  cost-book  company,  working  ^rediWa  suit. 
'  within  and  subject  to  the  Stannary  jurisdiction,'  *  has,  in  addi- 
tion to  his  remedy  by  ordinary  action,  a  customary  lien  on  the 
ores,  machinery,  and  materials  in  or  about  the  mine  or  fraudu- 
lently removed  therefrom.  And  he  has  a  right  to  enforce  such 
lien  by  a  customary  suit,  known  as  a '  creditors'  suit,'  against  the 
purser  or  other  agent,  or  against  one  or  more  of  the  adven- 
turers; asking,  in  default  of  payment,  for  the  sale  of  such  ores, 
machinery,  and  materials,  and  the  distribution  of  the  proceeds 
pari  passu  between  himself  and  the  other  creditors  generally.^ 
If  the  proceeds  of  sale  are  insufficient  to  satisfy  the  debts,  the 


G.  191  ;  3  Scott,  N.  R.  466  ;  Vivian  r. 
Mowatt,  8  L.  T.  480. 

1  Lawler  v,  Kershaw,  1  M.  &  M.  93 ; 
which,  although  not  so  stated  in  the 
report,  was  a  case  of  a  cost-book  mine. 
It  was  in  the  same  case  questioned, 
whether  the  mere  payment  of  the 
deposit,  without  the  subsequent  signa- 
ture, would  have  made  the  defendant 
a  partner. 

»  Lanyon  v.  Smith,  3  B.  &  8.  938  ; 
Haryey  v.  Clough,  8  L.  T.  N.  S.  324. 
The  registration  was  under  the  re- 
pealed Act,  21  &22  Vict.  c.  60. 

3  Geake  v.  Jackson,  36  L.  J.  C.  P.  108» 


*  See  ante,  p.  443. 

*  See  Proc.  in  Stan.  (1856),  Int.  Not. 
25  ;  Batten  on  Stan.  Act,  1869,  11, 12  ; 
6  &  7  Wm.  4,  c.  106, 8. 18 ;  18  &  19  Vict.  c. 
32,  8. 5 ;  32  &  33  Vict,  c  19,  s.  24 ;  Turner 
V.  Hill,  11  Sim.  1  ;  Turner  r.  Borla6e,iJ. 
18, 19 ;  Cox's  Case,  4  De  G.  J.  &  S.  56  n. 
See,  as  to  the  procedure  in  Cred  Suits, 
ante,  pp.  420, 421.  Where  the  petitioner 
is  also  a  member,  he  is  m  t  entitled  to 
payment  until  all  the  creditors,  not 
being  members,  are  paid  in  full :  Ord. 
March,  1876,  tit.  Purs,  and  Cred. 
Suits,  0. 16,  r.  U. 
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unsatisfied  part  will  be  apportioned  rateably  amongst  all  tbe 
members  according  to  the  number  of  their  shares;  who  are 
liable  to  pay  the  same  accordingly.  And,  for  the  purpose  of 
ascertaining  who  the  members  are,  the  registrar  may  call  for 
and  enforce  production  of  the  cost-book  and  all  other  papers  and 
documents  of  the  mine ;  and  examine  the  purser  or  other  agent. 
And  if  such  members  refuse  payment,  it  may  be  enforced  in  the 
same  manner  as  other  judgments  for  payment  of  money  are 
enforceable.^ 
Pake  of  Persons,  on  whose  lands  the  Duke  of  Cornwall  enters  under 

^™^  '  the  Act  7  &  8  Vict.  c.  105,  and  who  are  entitled  to  compensa- 
tion and  costs  in  respect  thereof,  may  exercise  all  the  privileges 
of  a  mining  creditor  in  respect  of  the  mines  in  question.^ 


6.  Bai^rovdng  Money. 

Pnner  or  agent  The  pinmd  fade  power  of  the  purser  or  other  agent  of  a  cost- 
cost-book  book  company  to  bind  the  members  is  limited  to  dealings  on 
oM^^irrimd  ^^^^^^  ^^^  ^^®  necessary  purposes  of  the  concern.  Cost-book 
facie,  bind  by  companies  are  carried  on  by  means  of  ready  money  from  time 

borrowing 

money.  to  time  supplied  by  the  members  f  and  are  notoriously  so  carried 

on.  And,  this  being  so,  the  purser  or  other  agent  ^  has  no 
authority,  primd  facie,  to  bind  the  members ;  and,  d  fortioH, 
no  member  *  has  authority, f^Wmd  fade,  to  bind  the  other  mem- 
bers ;  by  borrowing  money  on  their  credit.*  And  the  fact,  that 
the  necessity  for  the  borrowing  was  of  the  most  pressing  kind, 
seems  immaterial.  Thus,  in  Hawtayne  v.  Boui^neJ  a  lenders' 
action  was  unsuccessful ;  although  the  money  had  been  borrowed 
for  the  purpose  of  paying  their  wages  to  labourers,  who,  in  con- 
sequence of  non-payment,  had  obtained  warrants  of  distress  on 
the  materials  belonging  to  the  mine.^  However,  the  authority 
in  question  may,  it  would  seem,  be  acquired  by  the  agreement 

>  18  &  19  Vict.  c.  32,  s.  5  ;  Ord.  March,  ships,  ajUe,  pp.  123, 124. 

1876,  tit.  Purs,  and  Cred.  Suits,  0.  16,  •  Proc.  in  Stan.  (1856),  Int.  Not 

T.  13  :  see  ante,  p.  427.  See,  as  to  inter-  23. 

pleader,  ante,  p.  421.  7  7  M.  &  W.  695  ;  a  case  of  a  cost- 

3  S.  65.    See  ante,  p.  279.  book  mine,  although  not  so  stated  in 

*  Ante,  p.  444.  the  report. 

*  Ricketts  v.  Bennett,  4  C.  B.  686.  ^  See  also  German  Mining  Co.,  4  De 

*  See  ib.  See,  as  to  ordinary  partner-  G.  M .  5(  G,  40,  41 , 
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or  acquiescence  of  those  sought  to  be  bound.^  And  if  the  person 
who  borrows  duly  applies  the  loan  for  the  necessary  purposes  of 
the  concern,  and  is  subsequently  made  liable  by  the  lender  for 
the  amount,  he  is  entitled  to  be  reimbursed  by  the  conceru.* 

c.  Negotiable  Instruments. 

A  fortiori  the  purser  or  other  agent  of  a  cost-book  company  And,  <ifoHwri^ 
has  no  authority, jp'i'mtt  fade,  to  bind  the  members;  nor  hasj^^*^ 
any  member  authority,  pHmd  facie,  to  bind  the  other  members ;  pogotiable 
by  drawing  or  making  or  accepting  or  indorsing  bills  of  exchange 
or  promissory  notes.*  In  Dickinson  v.  Valpy,^  where  an 
unsuccessful  action  upon  a  bill  drawn  and  accepted  by  a  cost-book 
mining  concern  was  brought  against  one  of  the  members,  the  fol- 
lowing observations  were  made  upon  this  subject : — ^"  In  the  case 
of  an  ordinary  trading  partnership  the  law  implies  that  one 
partner  has  authority  to  bind  another  by  drawing  and  accepting 
bills  ;  but  it  does  not  follow  that  it  is  necessary  for  the  purpose 
of  carrying  on  the  business  of  a  mining  company.  One  of 
several  persons  jointly  interested  in  a  farm  has  no  power  to  bind 
the  others  by  drawing  or  accepting  bills,  because  it  is  not  neces- 
sary, for  the  purposes  of  carrying  on  the  farming  business,  that 
bills  should  be  drawn  or  accepted.  Besides  this  is  in  form  a 
bill  of  exchange  drawn  by  the  company  on  themselves.  It  is, 
therefore,  in  effect^  a  promissory  note.  I  think  it  would  require 
more  evidence  to  show,  that  the  directors  of  such  a  company  had 
power  to  bind  the  other  members  by  promissory  notes  than  by 
bills  of  exchange."  ^  In  such  cases  the  person,  who  draws  or 
makes  or  accepts  or  indorses  a  bill  of  exchange,  or  a  promissory 
note,  is  alone  liable.*  And  even,  where  a  bill  is  accepted  by  a 
purser,  not  in  his  individual  capacity,  but  by  procuration  for  the 
company,  the  purser,  if  a  member  of  the  company,  is  personally 
liable.^    Of  course,  however,  the  power  to  bind  the  member  in 

1  See  and  consider  Sedgwick^s  Case,         ^  10  B.  &  C.  12S. 
2  Jur.  N.  S.  949.  «  Pp.  138, 139,  per  Littiedale,  J. 

»  See  ih.    See  Proc.  in  Ston.  (1856),  «  Dickinson  v,  Valpy,  10  B.  k,  C. 

Int.  Not.  24.  128  ;  Mare  v.  Charles,  5  E.  &  B.  978. 

»  Brown  v,  Byere,  16  M.  &  W.  252  ;  a  ^  NichoUs  v.  Diamond,  9  Exch.  164. 

case  of  a  cost-book  mine,  although  not,  Cf.  as  to  ordinary  partnerships,  ante, 

in  terms,  so  stated  in  the  report.  p.  125. 
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question  Diay  be  shown  to  exist.  And  if  his  conduct  amounts  to 
a  representation  that  he  has  authorised  the  transaction^  he  may 
be  liable.* 


Crediton  of 
individual 
members  of 
coet-book 
companiefl. 


d.  Creditors  of  IndividuaZ  Members. 

If  judgment  is  recovered  against  a  member  of  a  cost-book 
company  in  Cornwall  for  a  private  debt ;  and  aJL  fa,  upon  such 
judgment  is  delivered  to  the  sheriff;  and  the  company  has  not 
been  registered  under  the  Comp.  Act,  1862;  the  sheriff  may, 
apparently,  seize  the  property  of  the  company,  and  sell  the  share 
and  interest  therein  of  the  judgment  debtor  in  the  ordinary 
way.  For  the  company  is  not,  apparently,  a  public  company 
within  the  meaning  of  the  Act  1  &  2  Vict  c.  110.'  On  similar 
grounds  shares  in  a  cost-book  mine  are  not^  apparently,  liable 
to  be  charged  with  a  judgment  debt  under  section  14  of  the 
same  Act.^  It  seems  doubtful,  whether  shares  in  a  cost-book 
mine  can  be  attached  in  the  Lord  Mayor'9  Court^ 


Tort  by 
cost- book 
company. 


e.  ToH. 

Any  member  of  a  cost-book  company  may  be  sued  for  a 
nuisance  occasioned  by  the  working  of  the  mine.^  Where,  how- 
ever, a  plaintiff  obtained  a  verdict  and  judgment  in  such  an 
action,  and  afterwards  obtained  a  rule  nisi  for  an  injunction,  the 
Court  discharged  the  rule ;  it  appearing,  that  the  defendant  had 
bond  fide  sold  his  shares  before  he  had  received  notice  of  the 
application  for  the  injunction.® 


>  Dickinson  v.  Valpy,  10  B.  k,  C.  128. 

3  See  Lindley,  696. 

*  The  point  was  treated  as  donbtf  al 
in  Nicholls  v,  Boeewame,  6  C.  B.  N.  S. 
480. 


^  See  Tredinnick  v,  OliFer,  5  H.  & 
N.  780. 

*  SeeMattliew8v.King,3H.&C.910. 

•  Ih. 
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Sect.  4.— TRANSFER,   RELINQUISHMENT,   AND  DEVOLUTION. 

a.  Transfer. 

(o)  Powers. 

Any  member  of  a  cost-book  company,  whether  registered  Power  to 
under  the  Comp.  Act,  18G2,  or  not,  may  transfer  his  share  or  j^  cost-book 
shares  without  the  consent  of  the  other  members :  and  may  ^^  8*»^nary 

*  ^        f  companies. 

insist  upon  his  transferee  being  accepted  as  a  member  in  his 
place.  And  such  transfer  will  not  operate  to  dissolve  the  com* 
pany.^  An  unregistered  company,  working  '  within  and  subject 
to  the  Stannary  jurisdiction,'  ^  need  not,  however,  recognise  the 
transfer  of  a  fractional  part  of  a  share.^ 


(fi)  Contracts — Oenerally. 

Where  a  cost-book  mine  is  held  upon  lease  by  one  of  the  Cost-book 
members  in  trust  for  the  individual  members  in  proportion  to  4th  sect  of 
their  shai-es,  the  interest  of  each  member  includes  an  interest  f^^_1^ 
in  the  land  itself,  as  well  as  in  the  profits  of  its  employment.*  !«»«• 
And,  so  far  as  it  is  an  interest  in  land,  a  contract  for  the  transfer 
of  it  must  be  in  writing  signed  by  the  party  to  be  charged, 
pursuant  to  the  4th  section  of  the  Statute  of  Frauds.^    But, 
where  a  cost-book  mine  is  held  upon  lease  by  one  of  the  mem- 
bers in  trust  for  the  undertaking  generally,  and  not  for  the  indi- 
vidual members  in  proportion  to  their  shares,  the  share  of  each 
member  includes  neither  land,  nor  an  interest  in  land,  within  the 
4th  section  of  the  Statute  of  Frauds.*    Where,  however,  a  lease 
of  land  is  granted  for  the  purposes  of  a  cost-book  company,  no 
trust  is,  except  in  very  rare  cases,  formally  declared  in  favour  of 

I  Ricketts  v.  Bennett,  4  C.  B.  692  ;  pp.  137, 138. 
Watson   V.    Spratlej,  10   Exch.    222,         >  See  ante,  p.  443. 
235 ;  Clarke  v.  Hart,  6  H.  L.  C.  649  ;         *  32  &  33  Vict.  c.  19,  s.  15. 
Libri's  Case,  30  L.  T.  186  ;  Lofthonsc*8         ^  See  Watson  v,  Spratley,  n,  #.  246. 
Case,  2  De  G.  &  J.  73 ;  Nicholls  v.  Rose-         •  lb. 

wame,  6  C.  B.  N.  S.  489 ;  Cox's  Case         «  lb, ;   PoweU  v,  Jessopp,  18  C.  B. 

4  De  G.  J.  &  S.  55  n. ;  Proc.  in  Stan.  336  ;  Walker  v.  Bartlett,  ib.  845, 859. 

(1856),  Int.  Not.  24 ;   Kittow  v.  Lis-  See  ante^  pp.  184, 185,  where  the  rea- 

keard,  L.  B.  10  Q.  B.  10, 16.    Cf.  as  to  sons  for  this  distinction  aie  stated, 
ordinary  mining   partnerships,  antCf 
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License. 


irtbsect. 


Parol  contract 
gcDeralljr  good. 


the  members.^  The  interest,  therefore,  in  the  great  majority  of 
cases,  of  each  member  (even  where  a  lease,  as  distinguished  from 
a  license,  is  granted),  does  not  include  any  interest  in  the  land ; 
but  is  exclusively  an  interest  in  the  profits  of  its  employment, 
and  in  the  tackle  and  machinery  upon  the  land.  In  such  cases 
a  contract  for  the  transfer  of  his  interest  by  a  member  is  not 
governed  by  the  4th  section  of  the  Statute  of  Frauds;*  and,  in 
so  far  as  Vice  v.  Anson  ^  (the  facts  of  which  have  been  already 
stated^)  contains  dicta  to  the  contrary,  it  cannot  be  considered 
law.^  Where  a  license,  as  distinguished  from  a  lease,  is  granted 
for  the  purposes  of  a  cost-book  company,  it  seems  immaterial,  so 
far  as  regards  the  4th  section  of  the  Statute  of  Frauds,  whether 
the  license  is  held  on  trust  for  the  undertaking  generally,  or  for 
the  merobei's  in  propoi*tion  to  their  shares  ;  or  whether  there  has 
been  no  expression  of  trust  whatever.  In  none  of  these  cases 
has  a  member  any  property  in  the  mine.  He  has  merely  a  pro- 
perty in  the  ore,  when,  and  not  before,  it  is  won  from  the 
mine.  That  is  to  say,  his  interest  is  purely  a  chattel  interest ;  ^ 
and  a  contract  for  the  transfer  of  such  interest  does  not  accord* 
ingly  seem  to  be  within  the  4th  section  of  the  Statute  of 
Frauds.^  In  the  absence  of  evidence  to  the  contrary,  there  is 
a  presumption  that  shares  in  a  cost-book  mine  are  not  an 
interest  in  land.^ 

A  contract  to  transfer  shares  in  a  cost-book  mine  is  not  a 
contract  for  the  sale  of  goods,  wares  and  merchandize  within 
the  17th  section  of  the  Statute  of  Frauds.' 

Accordingly  a  contract  to  transfer  shares  in  a  cost-book 
mine  is,  except  in  the  rare  cases  where  the  vendor  has  an 
interest  in  the  land  itself,  good,  although  entered  into  by  parol.^^ 


>  AiUe^  p.  443. 

2  Watson  V.  Spratley,  10  Exch.  222. 

»  7  B.  &  C.  409. 

*  Ante,  p.  468. 

»  SeeCurling«.Flight,2Fh.613,617. 

•  See  Walker  v.  Bartlett,  18  C.  B. 
846,  859 ;  Hayter  v.  Tucker,  4  K.  &  J. 
247.  See,  as  to  mining  licenses,  ante, 
pp.  249,  et  »eg, 

7  See  and  consider  Watson  v.  Sprat- 
ley,  10  Exch.  222.  See  also  Walker  v, 
Bartlett,  V.  s. 


8  See  Powell  v.  Jessopp,  18  C.  B. 
336  ;  Hayter  v.  Tucker,  «.  #.,  246. 

»  Watson  17.  Spratley,  «.#.  Ct  Pick- 
ering V,  Appleby,  1  Com.  363. 

^  Watson  V,  Spratley, «.  g.  See  also 
Toll  V.  Lee,  4  Exch.  230  ;  Northey  v, 
Johnson,  19  L.  T.  104  ;  Kittow  v.  Li». 
keard,  L.  R.  10  Q.  B.  10.  See  Toppln 
V,  Lomas,  16  C.  B.  161.  This  proposi- 
tion does  not  appear  to  be  subject  to 
any  qualiiication ;  and  there  do  not 
appear  to   be  any  grounds   for  the 
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However,   the  usual   mode  of  contracting  for  the    sale  and  Usual  mode  of 
purchase  of  an  interest  in  a  cost-book  mine  is  either  through  ^^      ^^' 
the  medium  of  a  mining  broker;^  or  by  each  party  making  a 
memorandum  of  the  sale  in  his  own  book,  in  the  same  way  as 
brokers  or  jobbers  do  on  the  stock  exchange.* 

A  purchaser  of  shares  in  a  cost-book  company  is  not,  unless  Cost-book 
where  the  vendor  has  an  interest  in  the  land  itself,  entitled  to  a  ^^t^/" 
regular  abstract  of  title  to  the  mine.^    But  he  is  entitled  to  *^*^®- 
such  evidence  of  the  constitution  .of  the  company,  and  of  the 
nature  of  the  title  under  which  the  mine  is  worked,  as   will 
show,  that  the  subject-matter  of  the  purchase  is  what  it  pro- . 
fesses  to  be,  and  that  the  proposed  form  of  transfer  will  give 
him  a  valid  title  to  the  shares.^ 

In  an  action  for  not  accepting  shares  in  a  cost-book  mine,  I>eiivory  and 
evidence   is  admissible   of  an  usage   among  brokers  in   such  ^^®^ 
shares,  that,  in    contracts    for   their    sale    and  purchase,  the 
delivery  takes  place  at  the  time  appointed  for  payment,  and 
that    the    purchaser    cannot    demand    delivery    before    that 
time.* 

Where  a  number  of  shares  in  one  cost-book  mine  have  been  Fraud— 
purchased  on  the  faith  of  untrue  representations  by  the  vendor ;  '®*^"^°  * 
and  the  purchaser  has  subsequently  parted  with  a  portion  of 
them ;  he  is  entitled  to  rescind  the  sale  as  regards  the  portion 
which  he  has  retained.  For  those  parted  with  and  those  re- 
tained fluctuate  in  value  together.^  But  a  sale  in  one  transaction 
of  several  kinds  of  shares  will  not  be  set  aside  for  misrepre- 
sentation, unless  the  person  seeking  relief  is  able  to  restore  all 
the  shares  which  he  has  purchased.  For  some  may  become 
profitable,  and  others  worthless^  Where  a  plaintiflF  is  entitled 
to  have  a  sale  of  shares  rescinded,  he  is  not,  in  order  to  preserve 
his  right,  obliged,  after  he  issues  his  writ,  to  pay  calls  on  them. 
And,  if  they  are  forfeited  for  non-payment  of  such  calls,  the 

doubts  expressed  by  Erie,  J.,  in  Northey  *  lb, 

V.  Johnson,  19  L.  T.  104.  *  Field  v»  L^ean,  u,  $. 

»  See  Field  v.  Lelean,  6  H.  &  N.  «  Maturin  r.  Trcdcnnick,  12  W.  R. 

617.  740. 

3  See  Watson  v,  Bpratley,  10  Exch.  ^  lb,    Cf .  the  law,  where  a  member 

222,  234.  of  a  cost-book  company  has  been  in> 

3  Curling  r.  Flight,  2  Ph.  G13,  617,  duced  to  join  through  fraud  by  the 

618.  promoters,  ante,  p.  446. 
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loss  must ;  at  all  events  if  the  defendaDt  knows  of  their  having 
been  made ;  fall  upon  the  latter.^ 


book 


(y)  Completion-- Special  Contracts. 

CoKt-book  It  appears  to  be  competent,  j)Hma  facie,  in  the  great  majority 

paroUr^rfcr  ^^  cases,  for  a  member  of  a  cost-book  company  to  transfer,  as 
gencraiij  good.  Jt  ig  competent  for  him  to  agree  to  transfer,  his  interest  by 
Usual  mode  of  parol.^  However,  the  general  mode  of  effecting  a  transfer  is 
K^i^iiution  of  ^7  ^^  purser  or  other  agent  substituting  the  name  of  the 
names  in  co8t-  transferee  for  that  of  the  transferor  in  the  cost-book;  his 
authority  for  that  purpose  being  either  the  deposit  in  the 
company's  office  of  a  formal  deed  of  assignment ;  or,  more  com- 
monly, a  written  or  verbal  direction  to  the  purser  or  other  agent 
from  the  transferor,  and  a  written  or  verbal  acceptance  of  the 
shares  by  the  transferee.^  In  general,  each  party  to  a  transfer 
ui^y^  hy  an  action  for  specific  performance,  compel  the  other  to 
concur  in  procuring  the  substitution  of  names  to  be  made ;  and 
he  may  recover  for  any  injury  sustained  by  the  default  of  the 
other  in  that  respect.^  But,  of  course,  fraud  or  concealment 
may  be  a  bar  to  any  such  action.^  I^  on  a  sale  being  effected, 
a  written  direction  is  given  to  the  purser  or  other  agent  to  sub* 
stitute  the  name  of  the  transferee  for  that  of  the  transferor ;  and 
a  blank  is  left  for  the  name  of  the  transferee ;  the  vendee  is  not 
bound  to  procure  his  own  name  to  be  registered*  But,  if,  before 
he  procures  some  name  to  be  registered,  a  call  is  made  on  the 
vendor,  the  vendee  is  bound  to  indemnify  him  in  respect  of  it.*^ 
A  registered  transfer  of  shares  in  a  cost-book  company  may, 
it  seems,  be  effectual  without  a  stamp.^    But  any  request  or 


Stamps. 


>  Matttrin  v.  Tredennick,  12  W.  R. 
740.  For  the  form  of  the  order,  see 
p.  742. 

2  See  Watson  v,  Spratley,  10  Exch. 
222.  Sec  also  Toll  v,  Lee,  4  Exch.  280  ; 
Northey  v,  Johnson,  19  L.  T.  104; 
Kittow  r.  Liskcard,  L.  R.  10  Q.  B.  10  j 
ante,  p.  464. 

»  See  Mare  v,  Malachy,  1  M.  &  Cr. 
560 ;  CurUng  v.  Flight,  6  Ha.  45  ;  2  Ph. 
614  ;  Toll  t.  Lee,  «. «.,  230  ;  Watson  r. 
Spratley,  «. «.,  222,  225,  226 ;  Powell 
V.  Jessopp,  18  C.  B.  838,  839  ;  WaUccr 


V,  Bartlett,  ih,  845 ;  Lofthonse^s  Case, 
2  De  G.  &  J.  71,  72  ;  Watson  r.  Eales, 
23  Beay.  296 ;  Nicholls  r.  Rosewaroe,  6 
C.  B.  N.  S.  480.  See  also  Proc.  in  Stan. 
(1856),Int.Not.24 ;  Kittow  r.Liskeaid, 
«.  s,     Cf.  Northey  r.  Johnson, «.  *. 

^  Tippet  r.  Johns,  Tapping,  187  ; 
Proc.  in  Stan.  (1866),  Int.  Not.  25. 

<  De  Castro's  Case,  2  Jur.  N.  S.  1203. 

•  Walker  v.  Bartlett,  18  C.  B.  845. 

7  lb. 

»  See  Toll  v.  Lee,  4  Exch.  230.  Cf . 
Walker  r.  Bartlett,  18  C.  B.  845. 
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authority  to  the  purser  or  other  agent  of  a  cost-book  company 
to  enter  or  register  any  transfer  of  a  share,  or  part  of  a  share ;  or 
any  notice  to  such  purser  or  agent  of  any  such  transfer ;  must 
have  a  sixpenny  stamp.^  And  non-compliance  with  this  obliga- 
tion entails  a  penalty  of  £20.^ 

Although  cost-book  shares  cannot  be  disposed  of  by  the  mere  Entry  in  cost- 
entry  of  a  transfer,*  an  entry  by  the  purser  or  other  agent  is, /ocic  evidence 
in  all  cases,  as  between  the  members  themselves,  primd  facie  ^  ^^^  ^^' 
evidence  of  a  transfer  having  been  made.* 

As  between  the  transferor  and  the  transferee  the  consequences  Commence* 

-  ,  ,  ment  of 

of  not  procuring  the  substitution  of  names  are  immaterial.'' liability  and 
Indeed  it  has  been  decided,  that  a  proviso,  that  no  transfer 
shall  be  complete  unless  entered  in  the  cost-book,  and  acknow- 
ledged by  the  purser,  is  nothing  more  than  form.®  The  conse- 
quences with  respect  to  the  company  or  its  creditors  may, 
however,  be  serious.  For  the  registered  owner  is  alone  liable, 
prinid  facie,  in  respect  as  well  of  calls- or  contributions,  as  of 
claims  by  creditors ;  ^  and  he  may  alone  be  liable  to  be  placed 
on  the  list  of  contributories.®  He  may,  on  the  other  hand,  be 
alone  entitled  to  the  benefits  of  membership.*  Privid  facie, 
therefore,  the  transferor  becomes  free  from  all  liability,  and 
becomes  disentitled  to  all  benefit,  in  respect  of  futui*e  trans- 
actions as  soon  as  he  has  procured  his  transferee's  name  to  be 
registered.^**  Conversely,  a  transferee,  is  not  liMe, primA  facie, 
either  to  the  company,  or  to  his  transferor,  or  to  creditors,  for 


»  38  &  34  Vict.  c.  97,  8.  128  ;  Sch. 
*•  Transfer." 

»  33  &  34  Vict.  c.  97,  s.  128. 

»  Curling  r.  Flight,  6  Ha.  46  ;  2  Ph. 
613,  618. 

*  Reynolds  r.  Bassctt,  cited  in  Tap- 
ping, 49 ;  Curling  r.  Flight,  ti.  t, 

*  See  Walker  r.  Bartlett,  18  C.  B. 
845. 

<  See  Mayhew's  Case,  5  Dc  G.  M.  & 
G.  537,  546. 

'  Sec  Tippet  r.  Johns,  Tapping,  187  ; 
anfe^  p.  457. 

B  See  Hnmby's  case,  28  L.  J.  Ch. 
875.  Cf.  De  Castro's  Case,  2  Jur.  N.  S. 
1203. 

'  The  rules  of  many  companies  pro- 
Tide  that  a  transferee  shall  not  be 


treated  as  a  member  until  his  name  is 
Festered  :  sec  Mayhew's  Case,  5  De  G. 
M.  &  G.  537,  546  ;  Thomas  r.  Clark,  18 
C.  B.  662  ;  Humby's  Case,  28  L.  J.  Ch. 
875. 

i»  Libri's  Case,  30  L.  T.  186  ;  South 
Laily  Bertha  Co.,  2  J.  &  H.  388  ;  Lan- 
yon  V.  Smith,  3  B.  dc  S.  945  ;  Cox's 
Case,  4  Dc  G.  J.  &  S.  55  n.  See 
Northcy  v,  Johnson,  19  L.  T.  204.  As 
respects  creditors,  however,  he  must  not 
continue  to  hold  himself  out  as  a  mem- 
ber. Non-registration  may  also  some- 
times produce  serious  consequences 
with  respect  to  creditors  of  the  in- 
dividual  members :  sec  Nicholls  r. 
Roeewame,  6  C.  B.  N.  S.  480;  ante^ 
p.  462. 
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Special 
coutracU. 


calls  or  contributions,  or  debts,  which  ought  to  have  been  paid 
by  the  transferor.^  Nor,  on  his  refusal  to  pay  such  calls  or 
contributions,  can  the  company  declare  his  shares  to  be  for- 
feited.- 

However,  the  2;/*i77itt  facie  position  of  parties  may  be  altered 
by  agreement  or  conduct  at  or  subsequently  to  a  transfer  of 
shares.  A  transferee  may  agree  to  become  liable  in  respect  of 
past  transactions ;  or  he  may  so  conduct  himself  as  to  recognize 
or  adopt  them.'*  And  where  the  form  of  transfer  of  shares  in  a 
cost-book  company  gave  to  the  transferee  the  transferor's  interest 
in  all  moneys  in  hand,  and  in  everything  whatever  connected 
with  the  concern ;  and  provided,  that  the  transferee  should 
hold  on  the  same  conditions  as  his  transferor  had  held  ;  and  a 
member  transferred  his  shares  in  that  form ;  it  was  held^  that, 
as  between  the  transferee  and  his  transferor  and  the  other 
members,  the  liability  of  the  transferee  could  not  be  limited  to 
the  time  from  which  he  took  the  transfer.^  Indeed  it  has  been 
said,  that  wherever  partnership  articles  provide,  that  a  partner 
may  transfer  his  shares,  they  mean  that  he  may  so  transfer  them 
as  to  put  the  transferee  in  his  place  as  to  antecedent  liability.^ 
A  transferee  may  also,  in  respect  of  claims  by  creditors,  be  in- 
directly affected  by  past  transactions ;  in  consequence  of  the 
lien,  which  supplying  creditors  may  enforce  on  the  machinery 
and  materials  for  the  time  being  belonging  to  the  company.^ 
On  the  other  hand,  as  in  the  case  of  a  transfer  by  way  of  mort- 
gage, the  transferor  may  agree  to  indemnify  the  transferee  in 
respect  of  future  transactions.'' 


>  Thomas  v.  Clark,  18  C.  B.  662 ; 
Watson  r.  Eales,  23  Beav.  294,  302  ; 
Lanjon  r.  Smith,  3  B.  &  S.  945  ;  Cox's 
Case,  4  De  Q.  J.  k  S.  65,  n. 

-  Watson  ff.  Eales,  n.g.  The  fact, 
that  the  transferee  is  only  the  mort- 
gagee of  the  shares,  is  immaterial,  ib, 

a  Cox's  Case,  4  De  O.  J.  &  S.  55  n. 

<  Mayhew's  Case,  6  De  G.  M.  &  G. 
837.  Cf.  Fenn's  Case,  4  ib.  285,  294. 
It  need  hardly  be  said,  that  no  such 
provision  can  affect  the  rights  of  third 
imrties :  see  Mayhew's  Case,  u»  s,, 
849. 

•  See  Mayhew's  Case,  «.  «.,  per  Lord 


Cranworth :  see  also  Taylor  r .  Ifill,  8 
L.  T.  N.  S.  148.  The  rule  ia  not 
affected  by  the  circumstance  that  the 
transferor  may  himself  have  been  one 
of  the  creditors :  Taylor  r.  Ifill,  w.  *. 

'  Cox^B  Case,  t/. «.,  56  n. ;  Geake  t, 
Jackson,  36  L.  J.  C.  P.  109;  anU, 
p.  459. 

'  See  Bettcley  r.  Stainsby,  L.  B.  2  C. 
P.  568 ;  where  to  an  action  on  sach 
an  agreement  there  was  an  nnsucceas- 
f  al  plea  of  bankruptcy  under  the  Act 
of  1849.  CI  special  contracts  in  the 
case  of  Relinquishment,  infra  b,  (iS). 
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A  traosferor  and  a  transferee  cannot  both  be  made  contribu-  Both  parties 

not  liable. 

tones  in  respect  of  the  same  shares.^ 


(b)  Inoperative  Transfers — Frauds  upon  Third  Parties. 

An  unregistered  cost-book  company,  working    "  within  and  Stannary 
subject   to  the    stannary  jurisdiction,"  ^    need    not   recognize  inoperative 
a  transfer  of  a  share   until   all   calls  made   in  respect  of  it,  *'*"*^®"- 
with  interest  and  expenses,  have  been  paid.^ 

A  transfer  of  shares  in  a  stannary  company  made  for  the  Frauds  upon 
purpose  of  getting  rid  of  the  further  liability  of  the  sharfe-  ^^^  ***^'''* 
holder,  as  such,  for  a  nominal  or  no  consideration,  or  to  a 
person  without  any  apparent  pecuniary  ability  to  pay  the 
reasonable  expenses  of  working  the  mine,  or  to  a  person  in 
the  menial  or  domestic  service  of  the  transferor,  is  fraudu- 
lent; and  need  not  be  recognized  by  the  company,  or  by 
the  Court  on  the  winding-up  of  the  company,  whether  the 
company  is  registered  or  unregistered.*  Assuming,  however, 
that  a  particular  transfer  is  fraudulent,  on  the  ground  that  the 
transferee  is  insolvent ;  if  it  has  been  acted  on  and  recognized 
by  the  company,  with  knowledge  of  the  insolvency ;  it  cannot 
be  set  aside  in  the  winding-up ;  nor  can  the  name  of  the  trans- 
feror be  put  on  the  list  of  contributorics.^'  And  where  a  person 
not  already  a  member  purchases  shares  in  a  cost-book  com- 
pany in  the  name  of  a  nominee  ;  and  does  so  either  to  prevent 
its  being  known  that  he  is  trafficking  in  shares  of  the  com- 
pany, or  even  (it  seems)  to  escape  liability ;  he  cannot  be  made 
a  contributory.^  If,  in  order  to  delude  the  public  into  an 
exaggerated  estimate  of  the  number  of  shares  in  a  cost-book 
company,  a  person  procures  some  shares  of  which  he  is  the 
owner  to  be  transferred  into  and  registered  in  the  names  of 
mere  nominees  for  him,  he  may,  in  the  event  of  the  company 

»  See  Bowen'g  Case,  4  W.  R.  800.  3  32  &  33  Vict.  c.  10,  s.  14. 

As  to  giving  notice  nnder  the  Met.  *  8.  35. 

Mines  Reg.  Act,  1872,  of  a  change  of  *  Chynoweth's  Case,  15  Ch.  D.  13. 

members,  see  pott.  Chap.  XXIV.,  Sect.  See  also  Lofthonsc's  Case,  2  Dc  G.  &  J. 

9,  (a).  69,  73,  74. 

»  See  ante,  p.  443.  «  King's  Case,  6  Ch.  196, 
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being  wound  up,  be  made  a  contributory  in  respect  of  such 

shares.^ 

6.  RelinquishmeiiL 
(a)  Powers, 

Power  to  A  member  of  a  cost-book  company  may,  if  he  pleases,  relin- 

^^°|^^^^  quish  his  shares  to  the  company,  and  insist  upon  the  company 
accepting  them.^  An  unregistered  company,  working  "  within 
and  subject  to  the  stannary  jurisdiction,"^  is  not,  however,  bound 
to  recognize  the  relinquishment  of  a  fractional  part  of  a  share.^ 


book  and 
Btannary 
companies. 


Stansary 
companies — 
notice  to 
parser. 

Cost-book 
companies — 
right  oi  and 
liability  to 
accoant. 


(fi)  Noti€<^  to  Purser — Account  wad  Payment — Special 

Contracts. 

A  relinquishment  of  a  share  in  an  unregistered  stannary 
company  must  be  made  by  notice  in  writing  delivered  to  the 
purser  or  other  agent.^ 

A  member  relinquishing  his  shares  is  entitled,  2>ri7n4/actV, 
to  have  an  account  taken  of  the  assets,  effects,  and  liabilities  of 
the  company ;  and,  if  the  account  shows  a  credit  balance  in 
favour  of  the  company,  his  share  of  that  balance  becomes 
a  debt  due  to  him  from  the  company.  He  isj,  on  the  other 
hand,  subject,  pi^imd  facie,  to  have  a  like  account  taken  against 
him  ;  and,  if  it  shows  a  debit  balance,  his  share  becomes  a  debt 
due  from  him  to  the  company.*  In  other  words,  if  the  concern 
is  insolvent,  he  is,  pi^imd  facie^  liable  to  pay  his  share  of  the 
deficiency  as  if  it  were  being  wound  up ;  but  if  it  is  solvent, 
he  is,  priTud  facie,  entitled  to  receive  his  share  of  the  surplua^ 
His  own  previous  indebtedness  (if  any)  to  the  company  is  then 


»  Cox's  Case,  4  De  G.  J.  k  S.  53. 
Whetiier  the  nominees  ought  not  also 
to  be  on  the  list,  qn, :  ib. 

»  See  Proc.  in  Stan.  (1856),  Int.  Not. 
24.  See  also  Northcy  v.  Johnson,  19 
L.  T.  104  ;  Fenn's  Case,  4  De  G.  M.  & 
G.  293  ;  Watson  v.  Spratley,  10  Ezch. 
222,  226 ;  Bodmin  United  Mines,  23 
Bear.  370,  379  ;  Birch's  Case,  2  De  G. 
&  J.  10 ;  Birch's  Case,  28  L.  J.  Ch. 
894  ;  Cox's  Case,  4  De  G.  J.  &  S.  55 
n. ;  Palmer's  Case,  7  Ch.  286  ;  Eittow 


V,  laskeard,  L.  R.  10  Q.  B.  10  ;  Frank 
MiUs  Co.,  23  Ch.  D.  55. 
3  See  ante,  p.  443. 

*  32  &  33  Vict  c.  19,  s.  22. 

*  Ib. 

<  See  Batten  on  Stan.  Act,  1869, 46 ; 
Fcnn's  Case, «.  #. ;  Watson  v.  Spratley, 
«. «. ;  Edward's  Case,  1  L.  T.  N.  S. 
399  ;  Cox's  Case,  «.  s. ;  Palmer's  Case, 
u,  9. 

7  See  Frank  MQls  Co.,  23  Ch.  D.  55, 
jter  Jessel,  M.R. 
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estimated ;  and  is  either  deducted  from  the  debt  due  to  him, 
or  is  added  to  that  due  by  him.  ^ 

For  the  purpose  of  taking  the  account,  two  valuers  are  ap-  Mode  in  which 
pointed,  one  for  the  company,  and  the  other  for  the  relinquish-  *^^^^*  ^^^^' 
ing  member ;  unless  one  is  agreed  upon  for  both.^  The  account 
is  taken,  not  as  from  the  time  when  it  is  made  out,  but  as  from 
the  date  of  the  notice  of  relinquishment.^  And,  in  the  absence 
of  agreement  to  the  contrary,  it  is  taken  on  the  following 
principle : — In  taking  an  account  of  the  assets  an  estimate 
is  made  of  the  value  of  the  machinery  and  materials;^  and 
in  such  estimate  the  company  is  treated  as  a  going  concern, 
whether  it  is  solvent  or  insolvent^  An  estimate  is  also 
made  of  the  value  of  the  ores  broken,  both  underground  and 
at  the  surface.  But,  apparently,  no  estimate  is  made  of 
the  value  of  the  mine  itself,  or  the  unsevered  minerals.'^ 
In  taking  an  account  of  the  liabilities,  regard  is  had  to  the 
solvency  or  insolvency  of  the  continuing  members.^  And  the 
mere  fact,  that  on  previous  occasions  the  purser  of  the  mine  in 
question  may  have  allowed  members  to  relinquish,  without 
regard  to  the  insolvency  of  continuing  members  owing  an*ears 
of  calls,  is  not  sufficient  evidence  of  an  agreement  between  the 
members  that  a  relinquishment  should  always  take  place  on 
that  footing.  For  the  course  of  practice  followed  by  the  officer 
of  a  company  having  numerous  members  is  not  so  strong  evi- 
dence of  an  agreement  sanctioning  that  practice,  as  a  course  of 
practice  in  an  ordinaiy  partnership  would  be.^  In  taking  an 
account  of  the  liabilities,  an  estimate  is  also  made  of  prospective 
costs  and  expenses  up  to  the  end  of  the  then  current  month.^ 
And  in  estimating  the  amount  of  a  member's  previous  indebted- 
ness (if  any)  to  the  company,  regard  is  not  exclusively  had  to 
calls  actually  and  formally  made,  and  remaining  unpaid.^^ 

If,  upon  the  ultimate  estimate,  a  debt  is  found  due  from  the  Payment  of 

balance. 

^  .See  n.  '  on  preceding  page,  and  price, 
authorities  there  cited,  •  Batten,  46  ;  Watson  v,  Spratley, 

s  See  Batten,  46.  n. », 

3  Frank  MiUs  Co.,  23  Ch.  D.  62.  '*  Frank  Mills  Co.,  ti,  s, 

4  Wat£on  V.  Spratley,  10  Exch.  226,         "  Ih. 

233.  •  Batten,  46 ;  Watson  v,  Spratley, 

•  See  Frank  MUls  Co.,  u,  i, ;  where      v,  ». 
there  was  a  valaation  at  breaking-np         ^^  Batten,  48,  49, 
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Waiver  of 
payment. 


member  to  the  company,  it  Ls,  jyrlriin  facie,  payable  imme- 
diately. But,  if  a  debt  is  found  due  from  the  company  to  the 
member;  although  it  is  due  immediately;  it  is  not  payable, 
primd  facie,  until  the  expiration  of  two  years.  And  the 
continuing  members  are  personally  liable,  pnmd  facie,  to  pay 
it  at  the  end  of  the  two  years ;  and  are  so  liable,  although  the 
assets  of  the  company  may  be  then  exhausted.^ 

A  member  relinquishing  his  shares  may  also  have  an  action  to 
have  his  proportion  of  the  assets  ascertained  and  paid.^ 

It  is,  of  course,  open  to  a  member,  upon  relinquishing  his 
shares,  to  agree  with  the  continuing  members,  that  no  account 
shall  be  taken  between  theuL  Where  such  an  agreement  is 
made,  the  relinquishing  member  cannot  subsequently  claim  his 
proportion  of  the  assets.  Nor,  on  the  other  hand,  can  he  be 
subsequently  rendered  liable  for  calls ;  although  made  prior  to 
the  relinquishment'  The  rules  of  a  cost-book  company  provided, 
that  a  member  might  determine  his  liability  upon  giving  notice 
in  writing  to  the  purser,  and  signing  a  relinquishment  of  all 
claims  on  the  company  in  respect  of  the  shares ;  and  the  pro- 
spectus contained  statements  to  a  similar  effect.  A  member 
relinquished  his  shares  in  accordance  with  this  provision ;  and 
the  company  was  subsequently  wound  up.  It  was  intimated, 
that  the  provision  would  not  have  applied,  if  the  relinquishment 
had  been  fraudulent ;  and  would  probably  not  have  applied,  if 
the  operations  of  the  company  had  previously  ceased,  or  if  there 
had  been  a  simultaneous  relinquishment  by  all  the  members.^ 
But,  in  the  absence  of  these  special  circumstances,  it  was  held, 
that  the  relinquishing  member  could  not,  as  between  himself 
and  the  other  members,  be  made  liable  even  for  the  debts 
existing  at  the  time  of  the  relinquishment.^ 

Where  the  members  of  a  cost-book  company,  some  of  whose 
shareholders  were  in  arrear  in  respect  of  calls,  agreed,  that,  if  a 
member  in  arreai*  relinquished  his  shares,  he  might,  within  a 
limited  time,  redeem  so  many  as,  at  the  amount  of  former  calls, 


1  PAlmer*B  Case,  7  Ch.  286. 

2  Edwards'  Case,  1  L.  T.  N.  S.  399. 
»  lb, 

<  See  4  De  O.  M.  &  O.  29«,  per 
Knigbt-Brnce,  L.J, 


'  Fenn's  Case,  4  De  G.  M.  &  G.  285. 
See  also  Majhew's  Case,  5  ib.  837; 
Bodmin  United  Mines,  23  Beav.  379, 
380,381, 
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would  equal  the  amount  paid  by  him ;  and  no  provision  was  made 
for  payment  of  the  calls  then  due ;  and  certain  members  rclin* 
quished  accordingly,  and  asserted  their  intention  to  redeem,  but 
took  no  actual  steps  to  redeem  within  the  limited  time  ;  and  the 
company  was  subsequently  wound  up  ;  it  was  held,  that  the  re- 
linquishing members  could  not,  the  transaction  having  been  borid 
fide,  be  put  upon  the  list  of  contributories.^  And  where  the 
pui-ser  of  a  company  was  authorized  to  conduct  all  correspond- 
ence ;  and  a  member  desired  to  relinquish ;  and  the  purser 
wrote  to  him,  stating  the  sum  which  he  was  to  pay  as  his  pro- 
portion  of  the  liabilities ;  and  he  paid  that  sum,  and  then 
relinquished ;  it  was  held,  that  he  became  exempt  from  all 
liability  as  a  member;  although  the  rules  of  the  company 
provided,  that  the  affairs  should  be  managed  by  a  committee, 
and  although  the  sum  in  question  was  less  than  the  proper 
proportion.^ 

(y)  Comphtion. 

A  member  who  has  relinquished  his  shares  is  entitled  to  Cost-book 
have  his  name  removed  from  the  list  of  members.^  remonaTf" 

A  relinquishment  does  not  affect  the  liability  of  the  relin-  '**'^®- 
quishing  member  to  the  then  existing  creditors  of  the  concern.^  End  of 
But,  as  in  the  case  of  transfer,*^  a  member  of  a  cost-book  com-  **  *  *  ^' 
pany  gets  rid  of  all  liability,  in  respect  of  future  transactions,  as 
soon  as  he  has  relinquished.^    It  has  been  said,  that,  where 
shares  are  relinquished,  the  company  are  under  no  obligation  to 
save  the  relinquishing  member  harmless  from  contracts  entered 
into  while  he  was  a  member ;  except  only  in  the  way  of  con- 
tiibution,  as  in  the   case   of  other  partnerships.^     But   it  is 
presumed,  that  the  company  would  be  free  from  such  obligation 
only  in  case  the  relinquishing  member  had  not,  upon  relinquish- 

>  Bodmin  United  Mines,  23  Beav.  »  Ante,  p.  467. 

370,  381,  et  seq.  >  Cox's  Case,  4  De  G.  J.  &  S.  55  n. 

2  Birch's  Case,  28  L.  J.  Ch.  894.  Cf.  See  Northey  v.  Johnson,  19  L.  T.  204. 
special  contracts  in  the  case  of  transfer,  As  respects  creditors,  however,  he 
ante,  p.  468.  must  not  continue  to  hold  himself  out 

3  Birch's  Case,  2  Dc  G.  &  J.  10.  as  a  member. 

*  See   Bodmin    United   Mines,   23         7  Cox's  Case,  4  De  G,  J.  ^  S.  55  n. 
Beav.  378. 
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ment,  paid  to  the  company  the  balance  (if  any)  found  due  from 
him  upon  taking  the  usual  accounts.^ 

Where  a  share  in  an  unregistered  cost-book  company,  work- 
ing "  within  and  subject  to  the  stannary  jurisdiction/*^  is  relin- 
quished, it  must  be  carried  to  an  account,  called  "The  Account  of 
Relinquished  Shares ;"  and  it  is  deemed  to  be  the  property  of  the 
company,  and  may  be  disposed  of  as  the  company  think  fit ;  and 
any  member  may  purchase  it,  if  sold.'  A  statutory  declaration 
in  writing  by  the  purser  or  other  agent  of  the  company,  that  a 
share  has  been  relinquished,  is  sufficient  evidence  of  the  facts 
therein  stated  as  against  all  persons  interested  in  the  share. 
And  that  declaration,  and  the  receipt  of  the  purser  for  the 
price  of  the  share,  if  sold,  constitute  a  good  title  thereto.  The 
purchaser  must  be  entered  in  the  cost-book  as  the  holder  of 
the  share;  and  he  is  thereupon  discharged  as  against  the 
company  from  all  unpaid  calls,  interest,  and  expenses,  due  to 
the  company  in  respect  thereof  accrued  before  the  purchase. 
And  he  is  not  bound  to  see  to  the  application  of  the  purchase- 
money;  nor  is  his  title  affected  by  any  irregularity  in  the 
proceedings  in  reference  to  the  sale,* 


c.  Devolution^ 

(a)  Bankruptcy. 

^^™P^y         On  the  same  principle,  that  a  voluntary  transfer  of  a  share 
does  not         in  a  cost-book  company  will  not ;  ^  the  bankrupt<;y  of  a  member, 

dissolye  cost* 

book  company,  and  the  vesting  of  his  share  in  his  trustee^  will  not ;  operate  to 
dissolve  the  company.^ 


Nor  death. 


(P)  Death. 

For  the  same  reason  the  death  of  a  member  of  a  cost-book 
company^  and  the  devolution  of  his  share,  will  not  operate  to 


^  See  ante,  p.  471.  The  registration 
of  a  cost-book  company  nndcr  a  limited 
liability  Act  has  no  effect  on  the  lia- 
bility of  a  member,  who  has  previously 
transferred  or  relinquished  his  shares  : 
see  ante,  p.  448, 


'  See  ante,  p.  443. 

»  32  &  38  Vict.  c.  19,  s.  21. 

*  S.  23.    Cf.  as  to  forfeited  shares, 
antef  p.  454. 

*  Sec  AH ^,  p.  463. 

*  Tippet  V,  Johns,  Tapping,  189. 


SECT.  6,]  DEVOLUTION — DISSOLUTION.  475 

dissolve  the  company.^    In  fact  the  doctrine  of  ddechcs  pei^aonce 
in  no  case  applies  to  a  cost-book  company. 

If  the  interest  of  a  member  of  a  cost-book  company  includes  interest  in 
an  interest  in  the  land  itself,  which  seldom  happens,^  and  against  personalty. 
which  there  is  a  presumption,^  the  interest  in  the  land  itself  will 
on  his  death  be  treated  as  personal  estate.^    In  the  great  ma-  Mortmain 
jority  of  cases  shai'es  in  a  cost-book  company  may  be  validly 
bequeathed  to  a  charity ;  the  interest  of  the  owner  of  such  shares 
seldom  including  an  interest  in  the  land  itself.^    It  is  otherwise 
in  the  rare  instances,  in  which  a  lease  of  a  cost-book  mine  is 
held  in  trust  for  the  individual  members  in  proportion  to  their 
shares,* 


Skct.  5.— dissolution. 

a.  Bale, 

Any  unregistered  company,  working  "  within  and  subject  to  Stannary 
the  stannary  jurisdiction,"  ^  may,  by  special  resolution,®  to  which  mU^^  "*^ 
three-fourths  in  value  of  the  members  consent  in  writing  or  at  ^^^^^^ 
a  meeting,  sell  the  machinery  and  materials,  with  or  without 
the  interest  of  the  company  in  the  leases  or  sett,  as  a  going 
conceriL    But  such  sale  must  be  by  public  auction  ;  and  due 
notice  must  be  given  by  public  advertisement  in  some  local 
paper,  and  in  some  paper  specially  relating  to  mining  companies, 
for  two  successive  weeks  before  the  sale ;  and  no  such  power 
is  allowed  to  prejudice  the  rights  of  lessors  or  creditors.*     And  ^ 
any  member,  or  any  creditor  in  a  creditor's  suit,  may,  in  a 
proper    case,  obtain    an    injunction  to    restrain  the  sale  of 
machinery  and  other  effects  on  a  mine,  or  to  restrain  the  sale 
of  setts.^^  And  if  the  company  is  a  cost-book  company,  a  creditor 
may,  in  addition,  have  an  injunction  to  restrain  the  removal  of 
the  machinery  and  other  effects,  or  to  restrain  the  removal  of 
the  ores.^^ 

*  Tb*  •  See  Hayter  v.  Tucker,  w,  *, 
3  See  ante,  p.  464.                                     7  See  ante,  p.  443. 

'  See  ih.  ■  Ante,  p.  449. 

*  See  afUe,  p.  284.  »  32&33  Vict.  c.  19, 8. 24.  See  Hayter 
»  See  Hayter  r.  Tucker,  4  K.  &  J.      r.  Tucker,  u.  *.,  247, 

243, 246, 251 ;  referred  to,  ante,  p.  264  :  »  32  Ac  33  Vict.  c.  19,  a.  36. 

see  also  ante,  p.  464.  "  Ord.  March,  1S76,  tit. '  Purs,  and 
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b.  Winding-up. 

Stannary  companies,  whether  registered  or  not,  may  be 
wound  up  in  the  Vice- Wardens  Court,  or  in  the  Chancery 
Division  of  the  High  Court.*  And,  for  the  purpose  of  enabling 
a  winding-up  order  to  be  made,  an  unregistered  stannary  cost* 
book  company  is  deemed  to  be  imable  to  pay  its  debts,  if  a 
decree  or  order  absohite  for  the  sale  of  its  machinery,  materials, 
and  effects  has  been  made  in  a  creditor's  suit  in  the  Vice- 
Warden's  Court.2  Cost-book  companies  working  in  England 
(but  not  "within  and  subject  to  the  stannary  jurisdiction"*), 
or  workiiig  in  Wales,  may,  whether  registered  or  not,  be  wound 
up  in  the  Chancery  Division  of  the  High  Court.*  The  Court 
may,  at  any  time  after  the  presentation  of  a  petition  to  wind  up 
a  company,  restrain  further  proceedings  against  it.^ 

Where  an  unregistered  stannary  company  is  being  wound  up, 
a  former  member  is  not  liable  to  contribute  to  the  assets,  if  he 
has  ceased  to  be  a  member  for  two  years  before  the  mine  has 
ceased  to  be  worked,  or  before  the  date  of  the  winding-up  order.^ 
Accordingly  a  member  of  a  cost-book  mine  in  Cornwall,  who 
had  ceased  to  be  a  member  more  than  two  years  before  an  order 
for  winding  up,  was  held  not  liable  to  be  put  on  the  list  of  con- 
tributories  as  a  past  member ;  although  he  had  not  eo  ceased  for 
two  vears  before  the  mine  ceased  to  be  worked.^ 

Where  a  stannary  company,  whether  registered  or  not,  is 
being  wound  up,  the  amount  (if  any)  due  at  the  date  of  the 
winding-up  order  to  miners,  artisans,  and  labourers  employed  in 
or  about  the  mine,  in  respect  of  wages  or  other  earnings,  not 
exceeding  three  months'  wages  or  earnings,  is  payable  in  priority 
to  all  other  debts.® 
BUpated  debts  If,  iu  the  course  of  proving  the  debts  and  claims  of  creditors 
in  the  Vice-Warden's  Court,  any  debt  or  claim  is  disputed,  or  ap- 


Stannary 
companies — 
former 
member. 


Wages  of 
roineni,  &c. 


Cred.  Suits,'  0. 14.  A  list  of  injunctions 
is  requited  to  be  exhibited  at  the 
Registrnr's  office  for  the  inspection  of 
aU  applicants  :  ib.    See  ante,  p.  422. 

1  Comp.  Act,  1862,  ss.  79,  81,  199. 
See  anfff  pp.  422,  425. 

«  Comp.  Act,  1862,  s.  199. 

'  See  antff  p.  443. 


*  Comp.  Act,  1862,  ss.  79,  81,  199. 
A  company  cannot,  if  unregistered, 
be  wound  up,  unless  it  consists  of 
more  than  seven  members  :  a  199. 

»  S.  85. 

•  32  &  33  Vict.  c.  19,  8.  25. 

7  Chynoweth's  Case,  15  Ch.  D.  13. 
»  32  ^  33  Vict.  c.  19,  s.  26. 
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pears  to  be  open  to  question,  the  Court  may  adjudicate  upon  it. 
The  Court  also  has  power,  incidentally,  to  decide  upon  the  validity 
and  extent  of  any  lien  or  charge  claimed  by  any  creditor  on  any 
property  of  the  company  in  respect  of  such  debt ;  and  to  make 
binding  declarations  of  right.  And  for  determiniDg  any  ques- 
tion the  Vice- Warden  may  direct  and  settle  any  action  or  issue. 
And  the  finding  of  the  jury  in  such  action  or  issue  is  conclusive 
of  the  facts  found,  unless  the  judge  who  tries  it  makes  known  to 
the  Vice-Warden  that  he  was  not  satisfied  with  the  finding ;  or 
unless  it  appears  to  the  Vice-Warden,  that,  in  consequence  of 
miscaiTiage,  accident,  or  the  subsequent  discovery  of  fresh 
material  evidence,  such  finding  ought  not  to  be  conclusive.^ 
And  if,  after  an  order  for  winding  up  in  the  Vice- Warden's  Interpleader. 
Court,  it  appears  that  any  person  claims  any  property  in,  or  any 
lien  upon,  any  of  the  machinery,  materials,  ores,  or  effects  on 
the  mine,  or  on  premises  occupied  by  the  company  in  connection 
with  the  mine,  or  to  which  the  company  was  at  the  time  of  the 
order  pHvid  facie  entitled,  the  Vice- Warden  or  Registrar  may 
adjudicate  on  such  claim  by  interpleader.^  And  any  action  or 
issue  directed  upon  such  interpleader  may  be  tried  in  the  Vice- 
Warden's  Court,  or  at  the  assizes  or  sittings  in  London  or 
Middlesex  before  a  judge  of  the  High  Court.^ 

Where  several  companies  are  in  course  of  liquidation  by  the  Several 
Stannaries  Court,  if  a  contributory  of  one  of  them  is  a  creditor  of  companies, 
another,  the  Vice- Warden  may  direct  that  the  debt  be  attached, 
and  payment  suspended  for  a  time  certain,  as  a  security  for  pay- 
ment of  the  calls  which  may  in  the  course  of  the  liquidation 
become  due  from  him  to  the  company  of  which  he  is  a  con- 
tributoiy ;  and  the  amount  may  be  made  applicable  and  applied 
to  such  payment  in  due  course.  But  no  order  of  attachment  is 
allowed  to  prejudice  any  claim  which  the  indebted  company  may 
have  by  way  of  set-off  or  otherwise ;  or  any  claim  of  lien  or 
specific  charge  on  the  debt  in  favour  of  any  third  person.* 

I  Comp.  Act,  1862,  s.  108.  as  to  the  winding  up   of   Cost-book 

3  S.  116.  and  Stannary  companies  was  in  many 

*  Ih,  respects  anomalous,  and  deserves  men- 

*  32  &  33  Vict.  c.  19,  s.  34.  As  to  affi-  tion.  The  Act  11  &  12  Vict.  c.  45,  s. 
dayitfl  in  winding-up  matters,  see  Ord.  2,  provided  that  the  winding-up  juris- 
March,  1876,  tit.  Wind-up  Comp.  0.  diction  of  the  Court  of  Chancery  should 
15.     The  previous   state  of  the  law  extend  to  comiwiiics  formed  for  the 
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SrxT.  6.— RECOGNITION  OF  COST-BOOK  CUSTOM. 

Of  the  various  peculiarities  of  a  cost-book  company,  those^ 
which  have  not  had  their  orio^in  in  statute,  constitute  the  cost- 
book  custonoi.  The  existence  and  the  nature  of  the  custom  in 
the  case  of  companies  in  Cornwall  and  Devonshire  have  always 
been  recognised  by  the  Stannaries  Court ;  ^  and  the  existence  of 
the  custom  has  frequently  received  recognition  from  the  legisla- 
ture.^ The  ordinary  courts  of  the  realm  do  not,  however,  take 
judicial  cognizance  of  the  custom ;  and  its  nature  and  applica- 
tion in  any  particular  case  must  be  there  proved  by  the  party 
alleging  them.^ 


purpose  of  working  mines  or  minerals. 
Companies  formed  before  the  passing 
of  this  Act,  not  being  within  its  proyi- 
now  (WyUVs  Case,  1  Mac.  &  G.  1  ;  1 
H.  k  T,  12.>),  were  brought  within  them 
by  12  k  13  Vict.  c.  108,  s.  1.  S.  1  of 
the  latter  Act  also  prorided  that  the 
Chancery  jurisdiction  should  not  affect 
the  Stannary  jurisdiction  in  Cornwall ; 
or  extend  to  cost-book  mines  within 
the  latter  jurisdiction,  nnlesa  on  the 
petition  (for  instances  of  which  see 
Bosworthon  Co.,  20  L.  J.  Ch.  612  ; 
Wheal  Anne  Co.,  10  W.  R.  330  ;  s.  c.  30 
Bear.  601)  of  the  owners  of  at  least 
one-tenth  of  the  shares.  This  proviso 
was  not  apparently  repealed  by  20  & 
21  Vict.  c.  78, 8.12  ;  which  required  the 
leave  of  the  Court  of  Chancery  or  the 
certificate  of  the  Vice- Warden  as  a 
condition  to  the  presentation  of  a 
petition  (South  Lady  Bertha  Co.,  2  J.  & 
H.  376).  But  it  was  not  extended  to 
mines  in  Devon  by  18  &  19  Viet.  c.  32, 
which  brought  that  county  within  the 
Stannary  jurisdiction  (/J.).  The  Stan- 
naries Court  had  no  jurisdiction  to 
stay  proceedings  by  creditors  against 
individual  shareholders;  and  on  that 
very  ground  the  leave  required  by  20 
&  21  Vict.  c.  78,  8. 12,  was  frequently 
granted  (Tretoil,  &c.,  Co.,  2  J.  &  H. 
421 ;  South  Lady  Bertha  Co.,  «.  t. ; 


Wheal  Anne  Co.,  v.  «.).  The  presen* 
tation  of  a  petition  to  the  Court  of 
Chancery  under  the  former  Acts  to 
wind  up  a  company  within  the  Stan- 
naries operated  as  an  injunction  against 
creditors  (North  Tamar  Mine,  referred 
to  in  2  J.  &  H.  422).  But  they  were  not 
entitled  to  appear  and  oppose  (Tretoil, 
&c.,  Co., «. «.) 

1  8ee  Cox's  Case,  4  De  G.  J.  &  8.  55 
n. ;  Gaved  v.  Martyn,  19  C.  B.  N.  8. 
732,  757. 

»  See7&8Vict.c.ll0.8.63;12&13 
Vict.  c.  108, 8. 1  (repealed  by  Comp.  Act, 
1862)  :  see  also  6  &  7  Will.  4,  c.  106,  s. 
43  ;  18  &  19  Vict.  c.  32,  ss.  17, 22  ;  32  & 
33  Vict.cl9,s.2.  See  also  Fenn's  Case, 
4  De  G.  M.  &  G.  293,  j}er  Loid  Cran- 
worth. 

•  Fenn's  Case,  «.  #.,  293, 295  ;  Haw- 
kins' Case,  2  K.  &  J.  253, 263 ;  Richard- 
son's Case,  4  W.  B.  670;  Bodmin 
United  Mines,  23  Beav.  370,  378,  379 ; 
Johnson  v.  Goslett,  3  C.  B.  N.  S.  591, 
592  ;  Frank  Mills  Co.,  23  Ch.  D.  56,58. 
Cost-book  companies  are,  in  all  other 
respects  than  those  stated  in  this  chap- 
ter,  governed  by  the  same  equitable 
principles  as  those  which  apply  to  or- 
dinary mining  partnerships  (as  to 
which,  see  aniff  pp.  115,  et  $fiq. ;  139,  et 
9€q.) :  see  Proc.  in  8taD.  (1856)  Int. 
Not.  27. 


CHAPTER  XX. . 


GLOUCESTERSHIRE  RIGHTS  AND  CUSTOMS. 


a.  Generally. 

The  Hundred  of  St.  Briavels,  in  the  County  of  Gloucester,  Genetmliy— 
includes  within  its  ambit  the  whole  of  the  Forest  of  Dean  and  property, 
several  of  the  surrounding  parishes.^  The  greater  portion  of  the 
surface  of  the  Forest  belongs  to  the  Crown  .^  The  smaller  portion 
is  in  private  hands.^  The  surface  of  the  Hundred,  not  within 
the  Forest,  belongs  partly  to  the  Crown ;  and  is  partly  in  private 
hands.^  That  portion  of  the  surface  of  the  Hundred,  which 
belongs  to  the  Crown,  is  partly  inclosed  and  partly  uninclosed. 
And  in  like  manner  that  portion  of  the  surface  of  the  Hundred, 
which  is  in  private  hands,  is  partly  inclosed  and  partly  unin- 
closed.^  With  certain  few  exceptions,*  all  the  mines  and  quarries 
of  every  description  throughout  the  Hundred  belong  to  the 
Crown.^  The  interests  of  the  Crown  are  represented  by  the 
First  Commissioner  of  Woods,  Forests,  and  Land  Revenues,  as 
'  Gaveller  *  of  the  Forest ;  or  by  his  Deputy.® 


1  See  AllAway  v.  Wagstaff ,  4  H.  &  N. 
6S3.  As  to  the  extent  of  the  Hnndred 
and  Forest,  see  Wood,  Laws  of  the 
Dean  Forest,  4,  5, 12. 

9  Wood,  6,  6. 

»  i6. ;  1  &  2  Vict.  c.  43,  s.  68. 

*  Wood,  7  ;  1  &  2  Vict.  o.  43,  s.  68. 

*  See  1  &  2  Vict.  c.  43,  ss.  67,  68  ; 
Allaway  v.  Wag8ta£E,  «. «. ;  Wood,  170, 
171.  The  wood  known  as  the  *'  Abbotts 
Wood,"  which  fonnerly  fonned  part  of 
the  Forest  (see  33  Vict.  c.  riii.),  con« 
tinnes  uninclosed  land  within  the 
Forest  for  the  parpoees  of  1  &  2  Vict, 
c.  43,  and  24  k  25  Yict.  c.  40 :  see  S3 
Vict.  c.  viii.,  B.  9. 


•  Wood,  7. 

7  Sec  the  preamble  of  1  &  2  Yict.  c.  43 ; 
Wood,  6, 7.  Prior  to  the  Act  a  Mr.  Wil- 
liam Ambrose  claimed  the  right,  as 
Lord  of  the  Manor  of  Blakeney,  to 
grant  gales  for  quarries,  and  exact,  gale 
fees  and  rent«,  within  the  bailiwick  of 
Blakeney  in  the  Forest.  This  claim 
was  expressly  saved  by  the  Act  (s.  85) ; 
bat  its  invalidity  was  subsequently  es- 
tablished :  see  A.-Q.  v,  Mathias,  4  K. 
k  J.  579. 

»  1  &2  Vict.  c.  43,8.13.  The  Deputy 
must  be  a  penon  skilled  in  mining :  i(. 
As  to  his  salary,  see  s.  88. 
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Tlie  iiiiues  of  coal  and  iron  and  the  quarries  of  stone  ^ 
throughout  the  Hundred,  so  far  as  they  belong  to  the  Crown,' 
are  sulject  to  the  rights  of  the  *  free  miners '  to  have  '  gales ' 
and  leases  thereof  granted  to  them.  But  such  rights  are  only 
exerciseable  under  certain  conditions  for  the  benefit  of  the 
Crown  ;  and,  in  case  the  minerals  in  question  are  under  inclosed 
land  (whether  belonging  to  the  Crown  or  to  a  private  person), 
under  certain  other  conditions  for  the  benefit  of  the  owner  of 
such  inclosed  land  The  free  miners  have  also  certain  rights  as 
between  themselves.  The  rights  of  the  free  miners  are  ancient 
rights,  which  had  their  origin  in  custom;  and  which  existed 
more  or  less  imperfectly  from  the  time  of  the  Romans.'  But 
the  rights,  and  the  conditions  upon  which  they  are  exerciseable, 
are  now  almost  *  wholly  regulated  by  statute.^ 


»  The  Crown  mines,  other  than  th(»c 
of  coal  ami  iron,  and  the  Crown  quar- 
rieu,  other  than  those  of  stone,  are  not 
subject  to  the  rights  of  the  free  miners ; 
bnt  are  subject  to  the  general  law 
afifecting  mines  and  quarries  in  Crown 
lands  :  see  Wood,  48,  369.  See,  as  to 
the  general  law,  antft  pp.  145,  173, 
174. 

2  fk*  Wood,  7. 

»  See  James  r.  The  Queen,  5  Ch.  D. 
1 5S,  per  James,  L.  J. 

*  H.  68  of  1  &  2  Vict.  c.  43  provided 
that,  if  the  owner  of  any  inclosed  land 
within  the  Hundred  gave  notice  with- 
in six  months  to  the  Commibsioners 
apiK>inted  thereunder  of  his  desire 
that  the  provisions  of  the  Act  should 
not  extend  to  such  land,  the  Act  should 
be  thereupon  taken  not  to  extend 
thereto ;  but  that  all  customs  and  pri- 
vileges in  force  at  the  passing  of  the 
Act,  so  far  as  respected  such  land, 
should  continue  in  force.  Various 
owners  of  inclosed  land  of  the  Hun- 
dred outside  the  Forest  (including  the 
Commissioners  of  Woods  on  behalf  of 
the  Crown)  gave  notice  under  this  pro- 
vision (see  34  &  35  Vict.  c.  85,  8.  3  ; 
Wood,  171)  ;  and  the  rights  of  free 
miners  in  respect  of  the  land  affected 
by  such  notice  are  not,  accordingly, 
reguUted  by  Statute.     Whether  free 


miners  have  any  rights,  irrespectively 
of  Statute,  is  not  certain.  That  they 
have  not  was  laid  down  broadly  in 
A.-G.  r.  Mathias  (4  K.  Ic  J.  579)  ;  on 
the  ground,  that  the  custom,  under 
which  they  claimed  the  right  to  work, 
could  not  have  had  a  legal  origin  (sec, 
as  to  the  requisites  of  a  custom,  anie^ 
p.  90,  n.  ^.  Bnt  the  correctness  of 
this  assertion  has  been  doubted  (see 
Wood,  171) ;  and  it  is  submitted,  that 
the  doubt  is  weU  founded  :  see  the  ob- 
servations as  to  the  validity  of  the  cus- 
tom of  tin-bounding  in  Cornwall,  to 
which  a  greater  number  of  objections 
might  be  urged,  aiUef  pp.  436, 436, 437. 
At  all  events,  the  land  affected  by  the 
notice  is  so  small  in  extent  (see  Wood, 
459,  460),  that  the  validity  of  the 
rights  in  respect  of  it  can  hardly  be  of 
much  practical  consequence.  The  cus- 
tom, irrespectively  of  Statute  (as  to 
which,  see  Doe  v,  Pcaree,  2  Peake's 
N.  P.  Cas.  242  ;  A.-G.  v.  Jackson,  6  Ua. 
355  ;  Brain  v.  Harris,  10  Exch.  908),  is 
the  same  in  its  general  features  as  that 
prescribed  by  Statute;  and  wiU  not 
be  further  referred  to. 

M  &  2  Vict  c.  43,  s.  31.  See  59 
Geo.  3,  c.  86  ;  1  &  2  Vict.  c.  43 ;  24  &  25 
Vict.  c.  40 ;  33  Vict  c.  viii.  (local  as  to 
Abbot's  Wood) ;  84  &  35  Vict,  c  85. 
The  Act  1  &  2  Vict  c.  43  appointed 
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By  '  free  miners  *  is  meant  all  male  persons  born  or  to  be  born,  Meaning  of 
and  abiding,  within  the  Hundred,  of  the  age  of  twenty-one  miners." 
yeara  and  upwards,  who  shall  have  worked  a  year  and  a  day  in 
a  coal  or  iron  mine  within  the  Hundred.^  Male  persons  born  or 
to  be  born,  and  abiding,  within  the  Hundred,  of  the  age  of 
twenty-one  years  and  upwards,  who  shall  have  worked  a  year 
and  a  day  in  a  stone  quarry  within  the  Forest,  are  also  free 
miners  so  far  as  relates  to  gales  and  leases  of  stone  quarries 
within  the  open  lands  of  the  Forest.^ 

All  persons  claiming  to  be  free  miners  are  required  to  send  Registration 
their  names  and  places  of  residence  to  the  Gaveller  or  Deputy 
for  registration.    And  a  list  of  the  names  and  places  of  residence 
of  the  free  miners  (distinguishing  such  as  have  worked  in  mines, 


CommissionerB  to  ascertain  the  metes 
and  bounds  of  gales  existing  at  the 
passing  of  the  Act ;  and  the  mode  and 
extent  in  and  to  which  thej  might  be 
continued  and  worked ;  and  the  persons 
entitled  to  work  them,  and  to  the 
benefit  of  incidental  privileges  (see  ss. 
1  to  6,  and  8  to  12,  inclusive,  86,  87)  ; 
and  it  contained  elaborate  provisions 
for  the  execution  of  their  duties  (see 
ss.  7,  24,  26, 27,  28,  32  to  40,  inclusive, 
56).  Those  provisions  resulted  in  the 
issue  in  1841  of  three  several  awards  by 
the  Commissioners ;  the  ^  Coal  *  award, 
the  *Iron'  award,  and  the  'Quarry* 
award.  See  Wood,  199,  et  uq. ; 
272,  et  seq, ;  and  291,  ^  ieq, ;  where 
the  awards  and  the  schedules  thereto 
are  set  out  The  awards  specified  the 
persons  actually  in  possession  of  gales 
at  the  passing  of  the  Act,  and  the  gales 
then  being  worked  by  them  ;  and  con- 
firmed their  titles  to  work.  The  first 
schedule  to  each  award  dealt  with  metes 
and  bounds ;  and  presumably  (see  Tho- 
mas V.  Atherton,  10  Ch.  D.  201,202),  ter- 
minated equitable  or  supposed  equitable 
titles  of  earUer  creation  and  inconsis- 
tent therewith.  The  plans  and  sche- 
dules are  said  to  be  inaccurate :  see 
Matthews  v,  Harris,  14  L.  T.  307 ;  Brain 
V.  Harris,  10  Exch.  914 ;  Tkomas  v. 
Athcrton,  10  Ch.  D.  187,  200, 201.  The 
second  schedule  to  each  award  laid 


down  the  rules,  according  to  which  the 
confirmed  gales,  and  all  subsequent 
gales,  were  to  be  worked.  Certain  of 
the  rules  in  the  second  schedules  to  the 
C.  and  I.  awards  requiring  modifica- 
tion, and,  in  some  respects,  explana- 
tion, the  Act  34  &  35  Vict.  c.  85 
appointed  Commissioners  for  those  pur- 
poses. And  those  Commissioners  shortly 
afterwards  issued  their  award,  making 
the  necessary  modification  and  expla- 
nation :  sec  Wood.  305  et  seq.,  where 
the  award  is  set  out.  Whether  the 
Commissioners  appointed  under  1  &  2 
Vict.  c.  43  had  any  authority  there- 
under to  impose  on  galees  any  rules  or 
conditions,  which  would  derogate  from 
the  interest  possessed  by  them  at  the 
time  of  the  passing  of  the  Act,  is 
doubtful :  see  Goold  v,  Gt.  West.  Deep 
Coal  Co.,  2  De  G.  J.  &  S.  600,  per  Lord 
Westbury.  A  copy  of  the  rules  is  re- 
quired to  be  hung  up  in  the  Speech 
House  in  the  Forest  :  1  &  2  Vict.  c.  43 
s.  54 ;  34  &  35  Vict.  c.  85,  s.  31.  The 
third  schedules  to  the  C.  and  I.  awards 
of  1841  specified  the  persons,  who  were 
in  possession  of  licences  in  respect  of 
the  soil  of  the  Forest  for  facilitating 
their  workings ;  and  the  particulars  of 
the  licences. 

M  &  2  Vict.  c.  43,  B.  14. 

s  S.  15  :  see  8.  83. 
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and  such  as  have  worked  in  quarries),  under  the  hand  of  the 
Gaveller  or  Deputy,  is  required  to  he  transmitted  once  at 
least  in  every  year  to  the  Commissioners  of  Woods  for  enrol- 
ment in  the  office  of  Land  Revenue  Records  and  Enrolments.^  The 
Gaveller  or  Deputy  may  refuse  to  register,  unless  the  claimant 
proves  that  he  is  a  free  miner.^  But  the  refusal  may  be  the 
subject  of  appeal  to  the  Sessions,  or  to  the  Court  of  Verderers 
for  the  Forest.^  And  the  Gaveller  or  Deputy  is  required  to 
register  persons  declared  to  be  free  miners  pursuant  to  any  order 
of  Sessions  or  of  the  Court  of  Verderers.*  No  person  can  be 
deemed  a  free  miner  who  is  not  registered.^  Extracts  from  the 
register  are  admissible  in  evidence.^ 

By  'gales'  is  meant  the  holdings  of  mines  of  coal  and  iron 
within  the  Hundred,  and  quarries  of  stone  within  the  Forest, 
the  titles  to  which  were  confirmed  by  the  awards  of  1841  ;7  and 
the  gi'ants  of  mines  of  coal  and  iron  within  the  Hundred,  which 
have  since  been  made.^ 


Katare  of 
gales  and 
penoDii 
entitled 
thereto. 


&•  Mutual  RiglUs  of  the  Crotun  and  Free  Miners, 

(o)  Gales. 

Galees,  the  titles  to  whose  holdings  of  mines  of  coal  and 
iron,  and  quarries  of  stone,  were  confirmed  by  the  awards  of 
1841,®  consisted  exclusively  of  free  miners.^®  And  free  miners, 
registered  as  such  by  having  worked  a  year  and  a  day  in  a 
mine  of  coal  or  iron,^^  have  been,  and  are,  exclusively  entitled 
to  coal  and  iron  gales  of  later  creation.^^    However,  no  coal  or 


1  S.  16.  AH  Acts  authorised  to  be 
done  by  the  Commissioners  may  be 
done  bj  one  of  them  :  24  &  25  Vict, 
c.  40,  8.  27. 

3  1  &  2  Vict.  c.  43,  s.  17. 

■  S.  19.  The  appeal  must  be  brought 
within  four  calendar  months,  and 
notice  of  it  must  be  given  to  the 
Deputy  fourteen  days  before  the  hear- 
ing :  ib.  As  to  the  Court  of  Verderers, 
see  Wood,  4.  As  to  the  ancient '  Mine 
Law  Courts,'  see  Wood :  see  also  Morse 
V.  James,  Willes,  122  ;  Doe  v.  Pearce, 
2  Peake,  N.  P.  243. 

M  &  2  Vict.  c.  43,  8.  20. 


«  S.  21. 

•  S.  22. 

1  See  ante,  p.  480,  n.  K 

'  See,  as  to  these  grants.  Wood,  App. 
A.,  pp.  371,  et  ieq,  \  App.  B.,  pp.  453, 
et  seq,  '  Gale,*  though  now  frequently 
used  as  a  mere  synonym  for  rent,  had 
originally  the  meaning  of  tribute  or 
senrice:  see  Morgan  v.  Crawshay,  L. 
R.  5  H.  L.  304,  n. 

•  See  ante,  p.  480,  n.  *. 

1°  See  1  &  2  Vict.  c.  43, 88. 24  H  seq. ; 
and  see  the  three  awards  of  1841. 
"  See  ante,  p.  481. 
"  1  &  2  Vict.  c.  43,  8.  23.    Proceed- 
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iron  gales  of  later  creation  can  be  granted  in  inclosed  lands  of  the 
Crown,  so  long  as  they  continue  inclosed ;  although  such  gales 
as  are  already  in  such  lands,  and  were  confirmed  by  the  awards 
of  1841,  may  be  worked  by  the  galees,  on  condition  of  doing  no 
damage  thereto.^  All  existing  gales  of  quarries  were  comprised 
in  the  Quarry  award  of  1841.^  And  no  quarry  gales  have  been, 
or  can  be,  of  later  creation  than  the  passing  of  the  Act  1  &  2  Vict. 
c.  43 ;  that  Act  having  prohibited  the  subsequent  opening  of 
quarries,  except  by  virtue  of  then  existing  quarry  gales,  or  of 
subsequent  quany  leases.^ 

An  applicant  for  a  subsequent  coal  or  iron  gale  is  required  Applications 
to  describe  in  writing  the  situation  of  the  proposed  gale,  and 
the  name  of  the  vein  proposed  to  be  worked.  And  the 
Gaveller,  in  setting  out  the  metes  and  bounds  thereof,  is 
required  to  obtain  the  previous  approval  in  writing  of  the 
Commissioners  of  Woods ;  and  to  have  regard  to  the  pro- 
bable cost  of  the  winning,  and  the  estimated  quantity  of  the 
minerals.^  An  applicant  for  a  gale  is  not  bound,  until  a 
gale  is  actually  granted  to  him.  At  any  time  previously  he  may 
withdraw  his  application,  and  the  Crown  cannot  compel  him  to 
accept  the  grant.^  In  order  that  a  grant  of  a  gale  may  be 
effectual,  the  grant,  and  all  the  terms  and  conditions  thereof, 
and  the  payments  to  be  made  in  respect  thereof,  must  be  en- 
tered in  the  Gaveller's  books;  and  subsequently  em*olled  in  the 
Office  of  Land  Revenue.^  A  gale  may  be  had  to  two  or  more 
persons  jointly.''' 

Every  galee,  whether  of  a  mine  of  coal  or  iron  or  of  a  quarry  Estate  of 
of  stone,  possesses  an  interest  in  the  nature  of  an  estate  in  fee  ^^®* 
simple.®    And  such  interest  probably  makes  him,  if  he  be  in 
actual  possession,  an  occupier  for  rating  purposes.*     As  soon. 


iDgs  in  Quo  Warranto  are  maintain, 
able  against  a  person  who  improperly 
claims  to  exercise  the  rights  of  a 
free  miner :  R.  v.  Harris,  11  A.  &  E. 

518. 
»  1  &  2  Vict.  c.  43,  8.  64. 

9  8.  83. 

»  iJ.    As  to  leases,  see  infra,  (/3). 
<  1  &  2  Vict.  c.  43,  s.  56  ;  C.  award, 
8ch.  2,  r.  11 ;  L  award,  sch.  2,  r.  11. 


*  James  v.  The  Queen,  5  Ch.  D.  160, 
161,  ^^r  Mellish,  L.J. 

'  •  1  &  2  Vict.  c.  43,  s.  57. 

7  See  Wood,  165  :  see  Doc  r.  Pearce, 
2  Peake's  N.  P.  242. 

8  24  &  25  Vict.  c.  40,  s.  1.  It  was 
the  same  before  the  Act :  sec  Doe  v. 
Peaice,  2  Peake's  N.  P.  242. 

•  See  Morgan  v.  Crawshay,  L,  R.  6 

H.  L,  304. 
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however,  as  the  mineral  is  gotioD,  his  interest  ceases ;  and  the 
space  occupied  by  the  mineral  becomes  vested  in  the  Crown.^ 

The  metes  and  bounds  of  gales,  confirmed  by  the  awards  of 
1841,  are  ascertained  ;-  although  not,  it  is  said,  with  complete 
accuracy.^  The  metes  and  bounds  of  subsequent  gales  are 
required  to  be  precisely  specified  in  the  instruments  of  grant.* 
When  new  works  are  opened,  a  memorandum  of  the  situation 
and  extent  of  the  gi'ound  to  be  occupied  by  each  pit  or  level 
mound  is  required  to  be  entered  in  the  'Surface  Boundary 
Book,*  and  to  be  marked  on  the  copy  of  engraved  plans  ;  both 
of  which  are  kept  at  the  Gaveller's  oflSce.^  In  Brain  v.  Harris,^ 
the  southern  boundaries  of  a  colliery  were  defined  by  the  Coal 
Award  of  1841  as' follows  : — "  Commencing  at  the  point  where 
the  said  level  struck  the  coal,  and  extending  in  an  eastern 
direction  as  deep  as  the  said  level  will  drain."  It  was^  before 
the  award,  the  custom,  on  obtaining  a  gale,  to  drive  an  adit 
from  the  surface  into  the  coal  in  a  horizontal  direction,  but  at 
such  an  inclination  upwards  as  to  allow  water  to  flow  along  it 
from  the  mine  to  the  surface.  And  every  miner,  who  had 
driven  such  an  adit,  was  entitled  to  all  the  coal,  which  could  be 
drained  by  an  adit  continued  from  the  point,  where  the  adit  so 
made  from  the  surface  first  struck  the  coal  There  was,  at  the 
date  of  the  award,  an  existing  level  driven  from  the  surface 
upwards  and  eastwards  into  the  coal  from  the  point,  where  the 
adit  first  struck  it.  It  was  contended,  that  the  boundary  which 
was  meant  was  an  imaginary  mathematical  line  drawn  hori- 
zontally eastward  from  the  point,  where  the  level  struck  the 
coaL  It  was,  however,  held,  that  the  existing  level  was  the 
boundary.7 


1  Goold  V,  G.  W.  Deep  Coal  tJo.,  2  De 
G.  J.  k  S.  607 f  per  Lord  Westbury. 

s  See  the  first  schedules  to  the 
awards  of  1841. 

■  See  antCf  p.  480,  n.  *. 

*  See  I  k  2  Vict.  c.  43,  b.  56.  For 
descriptions  of  the  gales  of  coal  and 
iron  granted  subsequently  to  the  C. 
and  I.  awards  of  1841,  see  Wood,  App. 
A.,  pp.  371  et  teq, ;  App.  B.,  pp.  453 
et  aeq.  The  boondaries  of  gales  of  coal 
nre  sometimes  defined  by  levels  driven 


from  the  bottoms  of  pits;  and  the 
boundaries  of  gales  of  coal  or  iron  are 
sometimes  defined  by  workings  of 
other  tracts.  Rr.  20,  21,  of  C.  award, 
and  r.  19  of  I.  award,  provide  for  ques- 
tions arising  upon  these  points. 

'  C.  award,  sch.  2,  r.  10 ;  I.  award, 
Bch.  2,  r.  10.  See  34  k  35  Vict,  c  86, 
8.38. 

«  10  Exch.  908. 

7  Mr.  Wood  doubts  the  authority  of 
this  case  :  see  Wood,  452,  453. 
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'  Qaleage/  or  dead  rents,  and  also  royalties,  are  commonly  *  Galeage ' 
payable  to  the  Crown  in  respect  of  the  gales  confirmed  by  the  ^oyj^ity. 
awards  of  1841.^    Dead  rents  and  royalties  may  also  be  made 
payable  in  respect  of,  and  are  required  to  be  specified  in  the 
instruments  of  grant  of,  subsequent  gales.*    And  if,  upon  the 
grant  of  a  subsequent  gale,  the  Gaveller  or  Deputy  cannot  agree 
with  the  miner  as  to  the  amount  of  rent  or  royalty,  the  amount 
is  determinable  by  arbitration.^     Indeed,  a  subsequent  gale  is 
only  grantable  on  condition,  that  the  galee  either  works  and 
gets  a  sufficient  quantity  of  mineral  to  pay  the  amount  of  dead 
rent,  which  the  Gaveller  or  the  arbitrator  determines ;  or  pays 
the  deficiency.*    However,  so  long  as  a  subsequent  galee  con- 
tinues in  occupation  of  his  gale,  paying  his  rent  and  royalties, 
and   observing  the   conditions  under  which   he   holds,   he  is 
allowed  to  make  up  the  short  working  of  any  year  of  his  holding 
in  any  succeeding  year.^     And  a  subsequent  galee  is  under 
no  liability  to  pay  rent  or  royalty  for  works  opened  by  him 
during  the  first  two  years,  in  the  case  of  a  galee  of  coal,  or 
during  the  first  four  years,  in  the  case  of  a  galee  of  iron ;  unless 
in  the  meantime  he  has  worked  by  means  thereof.^    And,  with 
respect  both  to  the  confirmed  gales,  and  to  subsequent  gales,  of 
coal,  no  tonnage  rent  is  payable  on  coals  consumed  by  engines 
used  for  colliery  purposes.^    The  galeage  rent  is  payable  on  the 
31st  of  December  in  every  year,  and  the  royalties  on  the  30th  of 
June  and  31st  of  December.^   The  rents  and  royalties  payable  in 


»  1  &  2  Vict.  c.  43,  8S.  27,  41,  42,  43, 
4(),  51 ,  52,  56.  These  payments  are  in 
lieu  of  the  ancient  right  of  the  Crown 
to  pat  in  a  fif  th'man  to  work  gales  and 
sh^  the  profits :  see  s.  44  :  see  also 
Doe  V.  Pearce,  2  Peake*s  N.  P.  242 ; 
A.-G.  V.  Jackson,  5  Ha.  362,  363.  The 
commissioners  were  not  by  the  Act 
obliged  to  reserre  a  rent  in  respect 
merely  of  minerals  actually  got :  they 
were  empowered  to  reserve  a  dead 
rent  as  well  as  a  royalty  :  see  Seymour 
V.  Morrell,  17  L.  T.  139.  And  in  making 
their  awards  they  were  empowered  to 
take  into  consideration  the  fact  that  no 
previous  rent  had  been  paid :  see  A.-G. 
V.  Jackson,  5  Ha.  364,  366.  But  they 
were  not  empowered  to  compel  miners 


to  pay,  in  ready  money,  for  by-gone 
workings ;  or  to  exclude  them  from  the 
award,  if  they  refused  to  pay  :  sec  ib, 
355. 

3  1  &  2  Vict.  c.  43,  8.  56. 

'  Ib,  See,  generally,  as  to  arbitra- 
tion proceedings,  ss.  47,  ef  wq, 

*  C.  award,  sch.  2,  r.  13 ;  I.  award, 
sch.  2,  r.  13. 

^  C.  award,  sch.  2,  r.  14 ;  I.  award, 
sch.  2,  r.  14  ;  award  of  1871.  Cf.  the 
average  clause  in  leases,  awte^  p.  217. 

*  C.  award,  sch.  2,  r.  5 ;  I.  award, 
sch.  2,  r.  5. 

7  C.  award,  sch.  2,  r.  16. 
9  34  &  35  Vict,  c  85,  s.  35  :  see  Wood, 
157, 158. 
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respect  both  of  the  cod  firmed  gales,  and  of  subseqaent  gales, 
are  liable  to  revision  every  twenty-one  years  ;^  and,  if  an  agree- 
ment cannot  be  coqie  to  as  to  the  amount  of  the  substituted 
rent  or  royalty,  it  is  determinable  by  arbitration.*  Every 
agreement  or  awai*d  as  to  the  amount  of  the  substituted  rent  or 
royalty  is  required  to  be  enrolled  in  the  OflSce  of  Land  Revenue.' 
Collateral  The  Oown  cannot  enforce  a  parol  agreement  to  pay  a  larger 

^>Ml^gcr        rent  than  that  specified  in  a  grant.*    And,  unless  the  other 
'®°*'  party  can  be  restored  to  his  previous  position,  it  cannot  have 

the  grant  set  aside,  merely  because  its  officers  by  a  mistake 
thought  that  the  agreement  was  enforceable.*  But  it  may  of 
course  have  the  grant  set  aside  on  the  ground  of  fraud.*  And  it 
may,  it  seems,  successfully  resist  proceedings  by  the  other  party 
to  enforce  the  grant,  if  he  refuses  to  pay  the  larger  rent.^ 
Ac  ounu-^  Every  galee  is  obliged  to  keep  accounts  of  the  produce  of  his 

tion.  workings  ;  and  to  make  plans  of  his  workings,  when  required 

by  the  Qaveller.*    And  the  Gaveller  or  Deputy,  or  the  Com- 
missioners of  Woods,  are  entitled  to  enter  all  works,  and  inspect 
the  plans ;   and  also  to  inspect  the  workings,  and  make  plans 
thereof.^ 
Ileme«iic3  The  obligation  to  pay  the  rents  or  royalties  in  respect  of 

piiymcnt  gales  is  a  personal  obligation  on  the  person  for  the  time  being 

ro  ait*  ^'  ^^  actual  possession  or  receipt  of  the  proceeds  of  the  gale ; 
whether  as  owner,  lessee,  underlessee,  or  otherwise.*®  The  rents 
or  royalties  are  recoverable  either  by  distress ;"  or  by  an  action 
in  the  nature  of  an  action  of  covenant;**  or  by  an  action  for 
an  account."  And,  if  the  amount  does  not  exceed  £50,  the 
action  may  be  brought  in  the  County  Court.**  The  Gaveller, 
OS  representing  the  Commissioners  of  Woods,  is  the  proper 

»  1  &  2  Vict.  c.  43,  88.  27,  46  ;  24  &  I.  award,  sch.  2,  rr.  16, 17  ;  Q.  award, 

25  Vict.  c.  40,  8.  7.  sch.  2,  r.  6. 

2  1  &  2  Vict.  c.  43,  88.   27,  47,  48  ;  w  24  &  25  Vict.  c.  40,  8.  4. 

24  &  25  Vict.  c.  40,  8.  8  ;  34  &  35  Vict.  "  69  Geo.  3,  c.  86,  8.  7 ;  1  &  2  Vict, 

c.  85.  8.  37.  c.  43,  8.  62  ;  24  &  25  Vict.  c.  40, 8.  4  ; 

M  &  2  Vict.  c.  43,  8.  50.  34  k  35  Vict.  c.  85,  b.  36. 

*  A.-O.  V.  Jackson,  5  Ha.  355.  "  69  Geo.  3,  c.  86,  s.  8  ;  1  k  2  Vict 
»  lb. :  Bcc  pp.  366  ef  seq.  c.  43, 8.  62  ;  24  &  25  Vict.  c.  40, 8, 4  ;  34 

•  IK  p.  306.  k  35  Vict.  c.  85,  8. 36. 

7  Ih.  p.  365.  ^  See  A..G.  v,  Jackson,  6  Ha.  366, 

■  1  &  2  Vict.  c.  43,  8.  45.  368. 

«  S.  63  ;  C.  award,  8ch.  2,  rr,  16, 17  ;         »  24  &  25  Vict.  c.  40,  s.  5. 
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person  to  sue.^     The   Crown  may  also  proceed  by  informa- 
tion.' 

O)  Leases. 

The  Commissioners  of  Woods  are  empowered  to  grant  leases  Leaaea  of 
to  free  miners  of  any  quarries  in  the  Forest  for  twenty-one 
years;    subject  to  such   rent   and   conditions   as    they   think 
proper.' 

They  may  also  grant  leases  to  free  miners*  for  twenty-one  Other  leasea. 
years  of  the  right  to  get  clay  or  sand  from  the  open  or  waste 
lands  of  the  Forest.^  And  they  may  grant  to  the  person  or 
persons  entitled  to  any  pit,  level,  quarry,  or  work,  leases  for 
twenty-one  years  of  the  right  to  get  clay  or  sand  therein.  But 
the  last-mentioned  leases ;  and  the  right  to  work  the  pit,  level, 
quariy,  or  work  in  question  ;  must  always  be  vested  in  the  same 
person  or  persons.^  They  may  also  grant  leases  for  twenty-one 
years  of  any  part  of  the  open  or  waste  land  of  the  Forest  for 
the  purpose  of  erecting  kilns  or  other  works  for  the  manufacture 
and  burning  of  the  clay  into  bricks,  or  tiles.''  All  the  leases  so 
authorised  must  be  made  subject  to  such  rents  and  conditions  as 
the  Commissioners  think  Bt.  But  the  rents  must  be  reserved 
to  the  Crown  free  of  all  taxes  and  assessments;  and  the  leases 
must  contain  conditions  of  re-entry  on  non-payment  of  the  rent 
or  non-observance  of  the  conditions;  and  they  must  be  enrolled 
in  the  Office  of  Land  Revenues,  and  entered  in  the  office  of  tho 
Commissioners  of  Woods.®  The  Commissioners  may  also  grant 
leases  to  free  miners,  whether  of  mines  or  quarries,  for  thirty-one 
yeai*s,  of  any  part  (not  exceeding  six  acres  for  a  coal  or  iron  mine, 
and  one  acre  and  a  half  for  a  quany),  of  the  uninclosed  waste 
land  of  the  Forest,  for  any  purposes  connected  with  the  con- 
venient working  of  any  mine  or  quariy.  And  every  such  lease 
may  contain  an  agreement  for  the  renewal  thereof.  Every  such 
lease  must  be  enrolled.'    And,  if  granted  in  connexion  with  a 

^  Seymour  v.  Morroll,  17  L.  T.  139 ;  *  Or  to  any  other  person  or  persons  : 

24  k  25  Vict.  c.  40,  s.  5.  sec  1  &  2  Vict.  c.  43,  s.  84. 

'  59  Geo.  8,  c.  86,  s.  10.    Non-pay-  »  S.  84  ;  24  &2o  Vict,  c.40,8.  2. 

ment  also  entails  the  liability  to  for-  •  24  &  25  Vict.  c.  40,  s.  17. 

feiture :  see  it^ra  (f)*  ^  ^^' 

»  1  &  2  Vict.  c.  43,  8.  83  ;  24  &  25  •  1  &  2  Vict.  c.  43,  s.  84. 

Vict.  c.  40,  8.  2.  »  8.  25  ;  24  &  25  Vicfc.  c.  40,  8. 6. 
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coal  or  iron  gale,  a  memorandum  of  the  grant  must  be  entered 
in  the  '  Surface  Boundary  Book/  and  marked  on  ihe  copy  of 
engraved  plans,  kept  at  the  Gaveller's  office.^ 
Recovery  of  The  amount  of  any  rent  or  royalty  payable  under  any  lease. 


rent  or  royalty. 


not  exceeding  £50,  may  be  recovered  in  the  County  Court.^ 


Not  subject 
to  rents,  kc 


Subject  to 
rents,  &c. 


(y)  Liberties  ami  Licenses. 

Every  coal  or  iron  galec  may  make  and  use  ail  necessary  levels^ 
drifts,  drains,  *  cuts-out/  ^  water-courses,  pits,  shafts,  and  pit- 
heaps  ;  and  use  such  heap  room,  as  may  be  sufficient  for  the 
purposes  of  his  workings.^  But  before  any  new  works  can  be 
opened,  the  situation  and  extent  of  the  ground  to  be  occupied 
by  each  pit  or  level  mound  must  be  determined  by  the  Gaveller 
or  Deputy.^  Every  quarry  galee  or  lessee  may,  in  like  manner, 
make  and  use  all  necessary  roads^  drains,  and  spoil  banks.* 
Upon  obtaining  the  previous  sanction  in  writing  of  the  Com- 
missioners of  Woods,  a  coal  or  iron  galee,  or  a  quariy  galee  or 
lessee,  may  make  and  use  all  such  railroads  and  other  roads  as 
the  Gaveller  or  Deputy  may  deem  requisite  for  his  workings.? 
And,  upon  obtaining  the  like  sanction,  a  coal  or  iron  galee  may 
erect  any  steam  or  fire-engine  within  any  inclosure,  or  within 
sixty  yards  from  the  fence  of  any  inclosure.®  However,  the 
erection  of  steam-engines  or  dwelling-houses  in  inclosed  land  is 
unlawful  without  the  previous  consent  in  writing  of  the  owner.' 
And  where  a  coal  or  iron  gale,  pit,  or  level,  is  opened  within 
inclosed  land,  no  building  can  be  erected  or  work  made,  except 
such  as  the  Gaveller  may  consider  absolutely  necessary ;  and  in 
the  manner  least  injurious  to  the  inclosed  land.^^ 

The  Commissioners  of  Woods  ai*e  empowered,  upon  such  rents^ 


1  C.  award,  sch.  2,  r.  10 ;  I.  award, 
sch.  2,  r.  10. 

2  24  &  25  Vict.  c.  40,  8.  5. 

3  As  t<3  the  inclination  of  *  cuts-out,' 
see  C.  award,  sell.  2,  r.  22 ;  L  award, 
Bch.  2,  r.  20. 

*  G.  award,  sch.  2,  r.  1 ;  1.  award, 
Bch.  2,  r.  1. 

'  C.  award,  sch.  2,  r.  10 ;  I.  award, 
sch.  2,  r.  10. 

^  Q.  award,  sch.  2,  r.  1. 


7  C.  award,  sch.  2,  r.  3 ;  I.  award, 
sch.  2,  r.  3  ;  Q.  award,  sch.  2,  r.  2. 

8  0.  award,  sch.  2,  r,  7;  L  award, 
sch.  2,  r.  7. 

»  1  &  2  Vict.  c.  43,  B.  69. 

^0  C.  award,  sch.  2,  r.  23 ;  I.  award, 
sch.  2,  r.  21.  As  to  liberties  incident 
to  the  coal  and  iron  gales  confirmed 
by  the  awards  of  1841,  see  C.  award, 
sch.  3  ;  I.  award,  sch.  3. 
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conditions,  and  regulations  as  they  think  fit,  to  grant  licenses  to 
sink,  open,  work,  and  use  pits,  shafts,  or  levels  ;  and  to  make 
roads  ;  and  to  use  rights  of  way,  water,  air,  outstroke,^  instroke,^ 
or  other  easements  for  working  and  disposing  of  the  produce 
of  any  gale  or  quarry;  in  or  under  any  of  the  waste  or  in- 
closed lands  of  the  Crown  in  the  Forest;  or  under  any  mine 
or  quarry  comprised  in  any  existing  gale  or  lease.  But  the 
licensee  must  do  as  little  damage  as  may  be.  And  he  must 
compensate  all  persons  who  may  be  injured.  And,  on  ceasing 
to  use  or  require  the  easement  in  question,  he  must  restore  the 
land  to  its  former  condition,  unless  required  by  the  Gaveller  or 
Deputy  to  leave  it  in  its  then  present  condition.  Every  such 
license  is  required  to  be  entered  in  the  books  of  the  Gaveller  or 
Deputy ;  and  to  be  enrolled.^  The  amount  of  any  rent  or 
royalty  payable  under  any  license,  not  exceeding  £50,  may  be 
recovered  in  the  County  Court.* 


(b)  Rules  as  to  Working. 

Every  galce  of  an  unopened  coal  or  iron  gale  is  obliged  to  Workings. 
bond  fide  commence  opening  the  same  within  five  years  from 
the  date  of  his  grant.  But  this  time  may,  in  the  case  of  an 
unavoidable  or  unforeseen  mining  accident  or  impediment 
occurring,  or  in  the  case  of  any  other  reasonable  cause  of  delay 
being  proved  to  the  satisfaction  of  the  Gaveller,  be  extended. 
Disputes  as  to  whether  there  has  been  a  bond  fide  opening,  or 
as  to  an  extension  of  time,  are  determinable  by  arbitration.^ 
Every  coal  or  iron  galee,  and  every  quarry  galee  or  lessee,  is 
obliged  to  work  in  a  fair,  orderly,  and  workmanlike  manner; 
and  according  to  the  best  and  most  improved  system  for  the 
time  being ;  and  not  to  desist  from  working  for  five  yeai*s  at 
any  one  time  after  the  vein  in  question  has  been  gained.' 
A  quarry  galee  or  lessee  must  not  overrun  or  commit  any  waste 
or  spoil  of  stone ;  and  he  must  not  interrupt  or  interfere  with 
any  public  footpath,  or  any  road  not  properly  belonging  to  his 

>  See  ante,  p.  23S.  <  24  &  25  Vict.  c.  40,  s.  5. 

>  See  antey  p.  231.  *  Award  of  1871. 

>  1  &  2  Vict,  c  43,  8.  66 ;  24  &  25  «  C.  award,  sch.  2,  r.  9 ;  I.  award, 
Vict.  c.  40,  s.  15.                                          8ch.  2,  r.  9 ;  Q.  award,  sch.  2,  r.  5. 
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Duconiinaance 
of  workings. 


quarry.^  Nor  must  he,  in  working  near  the  boundaiy  of  any 
inclosure,  caiTy  fonvard  his  workings,  so  as  to  injure  the  inclo* 
sure,  or  the  wall  or  other  fence  or  boundary  thereof;  without 
the  consent  in  writing  of  the  Commissioners  of  Woods.  And 
he  must  leave  so  much  space  on  the  outside  of  any  such  in- 
closure, as  may  be  necessary  for  the  protection  of  the  boundaries, 
and  for  the  continuance  of  any  adjoining  carriage  or  bridle 
road  or  footpath.'  Every  galee  of  a  coal  gale  created  sub- 
sequently to  the  awards  of  1841  is  obliged  to  leave  barriers  of 
coal  in  each  vein,  of  such  width  and  in  such  situations,  as  the 
Gaveller  or  Deputy  may  from  time  to  time  direct.* 

In  the  event  of  any  coal  or  iron  gale,  which  is  drained  by  a 
steam-engine,  or  other  machinery,  and  which  lies  above  any 
other  gale  also  worked  by  a  steam-engine,  being  worked  out  or 
abandoned  before  the  lower  gale,  the  holder  of  the  upper  gale 
is  obliged  to  leave  at  the  office  of  the  Gaveller  three  months' 
previous  notice  in  writing  of  his  intention  to  discontinue  the 
working  of  the  engine*  And  every  galee  of  a  coal  or  iron  gale 
created  subsequently  to  the  awards  of  1841  is  obliged,  on 
abandoning  or  disusing  a  level  pit  or  other  work  opened  by 
him,  to  remove  all  unnecessary  buildings  and  works,  and  to 
smooth  the  surface  of  the  ground ;  and  to  set  up  upon  or  about 
any  such  abandoned  or  disused  work  such  walls  and  fences  or 
other  protection,  as  the  Gaveller  or  Deputy  may  deem  necessary 
for  the  safety  of  cattle.  And,  upon  refusing  or  neglecting  to  do 
these  acts  within  three  months  after  notice,  they  may  be  done 
at  his  expense.^  And  the  Gaveller  or  Deputy,  or  the  Verderers, 
have  a  general  authority  to  order  the  removal  of  buildings  and 
works,  which  are  no  longer  necessary  for  the  working  of  mines 
or  quarries.  But  the  owner  of  such  buildings  or  works  is 
entitled  to  the  material  s.® 
Special  rales.  The  working  of  gales  created  subsequently  to  the  awards  of 
1841  may  also  be  made  subject  to  such  further  special  rules,  as 
the  Gaveller  or  Deputy  may,  with  the  approval  in  writing  of  the 
Commissioners  of  Woods,  in  each  case  think  necessary .^ 


>  Q.  award,  sch.  2,  r.  5. 
«  R.  8. 

•  C.  award,  sch.  2,  r.  18. 

*  R.  8 ;  I.  award,  sch.  2,  r.  8. 


^  C.  award,  sch.  2,  r.  12  ;  I.  award 
sch.  2,  r.  12. 
•  1  &  2  Vict.  c.  43,  8.  83. 
7  S.  56. 
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The  obligation  to  observe  the  rules,  subject  to  which  a  gale  Remedies 
is  held,  is  a  personal  obligation  on  the  person  for  the  time  being  compiiwice. 
in  actual  possession,  or  receipt  of  the  proceeds  of  tlie  gale ; 
whether  as  owner,  lessee,  under-lessee,  or  otherwise.^  Com- 
pliance with  the  rules  may  be  enforced  by  an  action  in  the 
nature  of  an  action  of  covenant  ;^  or  by  an  injunction  in  the 
Queen's  Bench  Division  ;^  at  the  suit  of  the  Crown.* 

(()  Tratisfer  and  Devolution. 

Galees  may  sell,  assign,  transfer  aad  dispose  of  their  gales,  Generally, 
either  by  deed  or  will,  to  each  other,  or  to  any  other  person 
or  persons  ;  and  lessees  of  quarries  have  similar  rights.^  Delay 
is  fatal  to  the  right  of  enforcing  a  contract  to  sell  or  purchase 
a  gale.*  Transfers  of  gales,  or  of  leases  of  quarries,  iivtev  vivos, 
are  required  to  be  entered  within  three  months  in  the  books  of 
the  Gaveller  or  Deputy ;  ^  and  unregistered  transfers  are  void.® 
The  Gaveller  or  Deputy  may  refuse  to  register  the  transfer  of  a 
gale  or  lease  until  the  rent  or  royalty  payable  in  respect>  thereof 
has  been  paid.®  And,  where  a  transfer  or  devolution  has 
already  taken  place  otherwise  than  by  deed  requiring  registra- 
tion, as  by  will  or  descent,  he  may  refuse  to  register  the  subse- 
quent transfer,  unless  the  deed  effecting  it  contains  a  recital  of 
the  circumstances  under  which  the  unregistered  transfer  or  de- 
volution took  place.^®  Persons  proposing  to  purchase  may  ascer- 
tain, whether  payments  are  in  arrear,  upon  applying  to  the 
Gaveller  or  Deputy.^^ 

The  Commissioners  of  Woods  may,  at  such  rent  and  on  such  Renewals 
terms  as  may  be  agreed  on,  grant  renewals  of  leases  of  quarries,  leaSeT^ 
for  terms  not  exceeding  twenty-one  years,  to  the  assignees  of 


»  2:1  &  25  Vict.  c.  40,  8.  4. 

»  1  &  2  Vict.  c.  43,  8.  29.  See  Ross 
t>.  Rugge-Price,  1  Ex.  D.  269  ;  Brain  v. 
Thomas,  50  L.  J.  Q.  B.  662. 

^  Forfeiture  may  also  ensae  on  non- 
compliance :  see  infra  (O- 

•  1  &2  Vict.  c.  43,  8.23. 

*  AUoway  v.  Braine,  26  Beav.  575. 
Sec  atUe^  pp.  194, 195. 

'  1  &  2  Vict.  c.  43,  8.  58.    For  the 


foi-m  of  the  minute  to  be  brought  for 
rcgistration,  see  schccl.  to  24  &  25 
Vict.  c.  40  :  see  also  ss.  10,  12, 13,  of 
that  Act. 

8  24  &  25  Vict.  c.  40,  8.  14.  The 
Commissioners  of  Woods  may,  however, 
authorize  nunc  pro  tunc  entries :  1  &  2 
Vict.  c.  43,  8.  59. 

»  24  &  25  Vict.  c.  40,  s.  9. 

>o  S.  11. 

"  S.  9. 
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Sarrcnder. 


free  miners;  although  such  assignees  be  not  themselves  free 
miners.^ 

(0  Forfeiture  and  Swi^render. 

Non-payment  of  the  rents  or  royalties  in  respect  of  gales 
entails  the  liability  to  forfeiture,  and  to  the  right  of  the  Crown 
to  re-enter.^  And,  although  the  Court  may  possibly  have  the 
right  to  relieve  against  the  forfeiture,  if  the  arrears  of  rent  are 
tendered,  or  proceedings  are  taken,  by  the  evicted  galee,  within 
six  months,  no  relief  will  be  given  if  mpre  than  six  months  are 
allowed  to  elapse  before  tendering  the  arrears  or  taking  pro- 
ceedings.^ In  like  manner,  unless  the  rules  subject  to  which 
gales  are  held  are  complied  with,  the  gale  in  respect  of  which 
default  is  made  is  liable  to  be  forfeited,  and  the  galee  to  be 
evicted  by  the  CroWn.*  Where  a  gale  has  become  liable  to 
forfeiture,  the  forfeiture  is  complete  on  service  of  a  notice  to 
that  effect ;  and  an  actual  re-entry  on  the  part  of  the  Crown  is 
not  necessary.*^  Forfeited  gales  of  coal  or  iron  may  be  re- 
galed.* 

The  galee  of  a  gale  of  coal  or  iron  confirmed  by  the  awards 
of  1841  may  surrender  it  at  the  end  of  any  year,  on  giving  six 
months'  previous  notice  in  writing,  and  leaving  the  same  at  the 
Gaveller's  office.'^  The  holder  of  a  subsequent  coal  or  iron  gale 
may  surrender  it  at  the  end  of  two  years  from  the  grant  thereof, 
on  giving  three  months'  previous  notice ;  or  at  the  end  of  any  sub- 
sequent year,  on  giving  six  months'  previous  notice ;  such  notices 
to  be  in  writing,  and  to  be  left  at  the  Gaveller's  oflSce.®  The 
galee  or  lessee  of  a  quarry  may  surrender  it  at  Michaelmas  in  any 
year,  on  giving  three  months'  previous  notice  in  writing,  and 
leaving  the  same  at  the  Gaveller's  oflSce.*  At  the  expiration  of 
the  requisite  notice  the  gale  or  lease  in  question  becomes  void ; 
and  no  deed  or  other  act  of  surrender  is  necessary.^^  Surrenders 
of  gales  other  than  by  notice,  and  surrenders  of  parts  of  gales, 


1  34  &  35  Vict.  c.  85,  s.  34. 

s  Be  Brain,  18  £q.  389. 

»  lb, 

M  &  2  Vict,  c,  43,  B.  29  ;  24  &  26 
Vict.  c.  40,  s.  3.  Qu.,  whether  a.  14  of 
the  Ck)nv.  Act,  1881,  applies  to  gales. 

*  Exjfartc  Young,  50  L.  J.  Ch.  221. 


«  1  &  2  Vict.  c.  43, 8.  29. 

7  C.  award,  sch.  2,  r.  6;  I.  award, 
8ch.  2,  r.  6. 

8  lb, 

9  Q.  award,  ech.  2,  r.  3 ;   24  &  25 
Vict.  c.  40, 8. 18. 

>o  24  &  25  Vict.  c.  40,  8.  19. 
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may  also  be  made,  and  accepted  by  the  Qaveller ;  on  such  terms  . 
and  conditions  as  he  shall  think  expedient.^  And  surrenders 
of  leases  of  quarries  or  works ;  or  of  land  leased  in  connexion 
with  gales,  quarries,  or  works ;  may  be  made,  and  accepted  by 
the  Gaveller ;  on  such  terms  and  conditions  as  he  shall  think 
expedient.^ 

Every  coal  or  iron  fifalee,  surrendering  before  his  ffale  is  worked  RigJ^teand 

''  &         '  e  &  duties  incident 

out,  must  leave  all  roads  and  passages  used  by  him  in  a  free  to  surrender. 
and  open  state  for  the  succeeding  galee.  And  every  quarry 
galea  must,  upon  surrendering,  leave  the  quarry,  and  the  roads 
and  drains  belonging  thereto,  in  fair  working  condition.'  A 
surrenderee  of  a  coal  or  iron  gale  is  allowed  six  months  from 
the  surrender  to  remove  all  minerals  then  lying  on  banks,  and 
all  machinery  erections  and  buildings  used  by  him.  And  a 
surrenderee  of  a  quarry  gale  or  lease  is  allowed  three  months 
from  the  suixender  to  remove  all  stone  then  worked  for  sale, 
and  all  machinery  and  buildings  used  by  him.  But  the  act  of 
removal  must  not  be  so  done  as  to  cause  any  wilful  or  unnecessary 
impediment  to  the  Crown,  or  to  the  entering  galee  or  lessee.'* 

Surrendered  coal  or  iron  gales  may  be  re-galed.  And  sur-  Re-grants, 
rendered  quarry  gales  or  leases  ;  and  surrendered  leases  of  land 
used  in  connexion  with  any  gale,  quarry,  or  work  ;  may  be  the 
subject  of  future  leases.^  The  Gaveller  or  Deputy  may,  with 
the  consent  of  the  owners,  and  on  the  necessary  previous  sur- 
renders being  made,  divide  two  or  more  gales  or  parts  of  gales ; 
and  he  may  regrant  them,  on  such  terms  and  conditions  as  he 
may  deem  proper,  to  the  persons  entitled.* 

{rf}  Stamps. 

All  instruments  made  by  or  on  behalf  of  the  Crown  in  relation  Stamps, 
to  the  Forest  or  Hundred  are  exempt  from  stamp  duty.^ 

»  S.  20 ;  34  &  35  Vict.  c.  86,  s.  33.  »  See  24  &  25  Vict.  c.  40,  s.  20. 

a  24  &  25  Vict.  c.  40,  s.  20.     Sur-  «  S.  21. 

renders  are  required  to  be  registered  '  S.  22.  As  to  the  costs  of  litigation 

like  transfers  ;    but   non-registration  between  the  Crown  and  a  free  miner, 

does  not  avoid  them  :  ib,  see  James  v.  The  Queen,  17  £q.  516, 

>  C.  award,  sch.  2,  r.  15  ;  I.  award,  617  ;  Re  Brain,  18  £q.  410  ;  James  v. 

sch.  2,  r.  15  ;  Q.  award,  sch.  2,  r.  3.  The  Queen,  5  Ch.  D.  162  ;  £ho  parte 

<  C.  award,  sch.  2,  r.  8  ;  L  award,  Young,  60  L,  J.  Ch.  2JJ1, 
sch.  2,  r.  8 ;  Q.  award,  sch.  2,  r.  4, 
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c.  Mutual  RifjJits  of  Private  Ovmers  and  Free  Miners. 

A  private  owner  of  inclosed  land  in  the  Hundred,  not  being 
in  the  Forent,^  is  entitled  to  one-half  of  the  net  rent  or  royalty 
payable  by  free  miners  in  respect  of  the  minerals  gotten 
thereunder ;  and,  if  there  are  more  than  one  such  owner,  an 
apportionment  will  be  made  by  the  Gaveller  or  Deputy.  And 
disputes  with  respect  thereto  are  refer&ble  to  arbitration.' 

The  erection  of  steam-engines  or  dwelling-houses  in  inclosed 
land  is  unlawful  without  the  previous  consent  in  writing 
of  the  owner.'  And  where  a  coal  or  iron  gale,  pit,  or  level,  is 
opened  within  inclosed  land,  no  building  can  be  erected  or  work 
made  except  such  as  the  Gaveller  may  consider  absolutely 
necessary ;  and  in  the  manner  least  injurious  to  the  inclosed 
land.^  A  quarry  galee  or  lessee,  in  working  near  the  boundary  of 
any  patch  or  freehold  land,  must  not  carry  forward  his  workings 
so  as  to  injure  the  same,  or  the  wall  or  fence  or  other  boundaiy 
thereof,  without  the  previous  consent  of  the  owner.  And  he 
must  leave  so  much  space  on  the  outside  of  any  such  patch  or 
freehold  land,  as  may  be  necessary  for  the  protection  of  the 
boundaries,  and  for  the  continuance  of  any  adjoining  carriage  or 
bridle-road  or  footpath.^ 

The  owners  of  inclosed  lands  in  the  Hundred,  whether  they 
are  also  in  the  Forest  or  not,  are  entitled  to  compensation  from 
the  miners  for  surface  damage.  The  compensation  may  consist 
of  an  annual  payment,  or  a  sum  in  gross  :  it  may  be  absolute  or 
conditional ;  and  it  is  assessable  by  the  Gaveller  or  Deputy.  After 
assessment,  it  Is  recoverable  in  an  action  of  debt ;  and,  until  pay- 
ment is  made,  the  working  in  respect  of  which  the  assessment  is 
made  may  not  be  proceeded  with.*  The  expression  'inclosed 
lands '  does  not  apparently  include  a  dwelling-house  standing  on 
uninclosed  land,  and  open  on  three  sides.*^  And  the  expression 
*  surface  damage '  means  damage  done  to  the  surface  by  such 


>  The  wood  known  88  the  Abbot's 
Wood  is  deemed  uninclosed  land  with- 
in the  Forest  for  the  purposes  of  1  &  2 
Vict.  c.  43,  and  24  k  26  Vict.  c.  40 :  see 
33  Vict.  c.  Tiii.,  s.  9. 

»  1  &  2  Vict.  c.  43,  B.  67, 


^  C.  award,  sch.  2,  r.  23  ;  I.  award, 
sch.  2,  r.  21. 

*  Q.  award,  sch.  2,  r.  8. 

M  &  2  Vict.  c.  43,  6.  68 ;  24  &  25 
Vict.  c.  40,  B.  16  :  see  AUaway  r.  Wag- 
staff,  4  H.  &  N.  681. 

7  Allawa^  V,  Wagstaff,  v.  t. 
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acts  as  sinking  a  shaft  through  it,  or  making  a  road  on  it ;  and  it 
does  not  include  damage  caused  by  withdrawing  support  from 
it.^  Free  miners  are  not,  however,  exempt  from  liability  in 
an  ordinary  action  for  wrongfully  withdrawing  such  support.- 

d.  Mutual  Rights  of  Free  Miners. 
(a)  Grants. 

Gales  must  be  granted  to  free  miners  in  the  order  of  their  Priority  of 
applications  in  writing ;  and  the  entry  of  applications  in  the  *^^  *^  ***"'*' 
books  of  the  Gaveller  or  Deputy  is  evidence  of  the  priority 
of  applications.^  If  there  are  more  than  one  application  on 
the  same  day  for  the  same  gale^  the  person  entitled  must  be 
determined  by  lot.*  Before,  however,  the  actual  gi*ant,  an 
applicant  for  a  gale  has  no  estate  or  interest  legal  or  equitable. 
It  is  perhaps  open  to  him,  if  there  has  been  delay  or  other  mis- 
conduct on  the  part  of  the  Gaveller  or  his  Deputy,  to  obtain 
a  mandamus.  But  the  duties  of  the  Gaveller,  or  his  Deputy,  are 
purely  ministerial ;  and  he  has  no  other  remedy.^  If,  therefore, 
he  dies  before  the  gale  has  been  actually  granted,  his  right  is 
not  transmissible  to  his  heir  or  devisee.  It  is  altogether  lost. 
And  it  is  immaterial  that  the  Gaveller  may  have  been  for  a  long 
time  deterred  by  the  claims  of  other  free  miners  from  making 
the  grant.®  Where  several  persons  have  applied  for  a  grant  of 
the  same  gale,  and  a  grant  has  been  made  to  one,  the  rights  of 
all  the  other  applicants  are  extinguished.  And,  if  the  gale  is 
subsequently  forfeited,  the  first  applicant  after  the  forfeiture, 
and  not  the  next  on  the  list  of  former  applicants,  is  entitled  to 
the  gaJe.^  The  first  applicant  after  notice  of  a  forfeiture  is  en- 
titled to  priority  over  the  first  applicant  after  a  re-entry ; 
a  forfeiture  being  complete  on  service  of  the  notice.® 

No  free  miner  is  entitled  to  have  more  than  three  gales  No  right  to 

more  than 
three  gales. 
1  Ib,j  p.  687  :  cf.  8.  c.  p.  307.  «  lb. ;  overrulingS.C.17Eq.502.  On 

'  /&.,  p.  681.    See  ante,  pp.  351,  ef      the  other  hand,the  applicant  may  with- 
teq.  draw  his  application  at  any  time  before 

3  1  &  2  Yict.  c.  43,  6. 60.  the  grant  is  actaally  made,  anU,  p.  483. 

4  lb.  7  James  v.  The  Qaeen,  5  Ch.  D.  153, 
»  See  James  v.  The  Queen,  6  Ch.     j>er  Malins,  V.-C. 

D.  163, 159,  161,  per  James  and  Bag-  «  Ux  parte  Young,  60  L.  J.  Ch.  221 : 

gaUay,  L.JJ.  see  ante,  p.  492. 
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az.r  ctL-rr  gilc  zr%iJj^\  \rj  Lira,  Tii.l-r-.?  .i-e  or  r^i'^re  of  lie  tLree 
*?,<k..  Lar*;  l»^L  ez'.Sk-^-^-e:]  ;  i.'-tT>/'^r*^i.Iirz  tlit  Le  h^at  bare 
C-»pv«r?i  of  iLe  prcTl  V  i-Ij  gTAi-^rd  gil^  t^r  g^^.*  But  wh^re  a 
fr-?e  xi^AJcx  Lift  o'o*-;a'.:.r^  '^^iiJ\h  cf  tlre^::  wrreral  g^es;  aai  Las 
'^ijhiA't  w-jt'lIz^z  ''*  ^y^*»  %irrei:ierei  c-^-e:  '-ff  iLem,  oq  tLe  groand 
t.'^it  :t  o!i  ii>t  c.r.ViiiA  ••-f^.rirri.t  c-'aL  to  uiiie  it  wonL  tie 
iiorkiL^f :  it  will  l/r  treat^  as  fciha:^-".-e"i,  k  as  to  ettiile  him  to 
a  f-.jni:.  ^-a.*:-' 

»,».A  «f^..^Ui^  ap[/l>;atloD  iLall  La've  be^n  p-^Lli-Le'l  by  tLe  Gavelleror  Deputj 
IQ  a  D'rwvj/if^r  or  i-ew-papera  cirrjlatii.g  in  Gloucester-hire, 
^[Ar-:rl/;.:Lg  the  -^iaj  and  hour  ai-d  place  of  the  intended  grant.* 
And  gal'c«  niay  not  be  granied,  which  may  interfere  with 
eilifting  galea.*  Subject  to  thi?,  however,  any  rein  of  coal 
or  iron,  wLicL  lies  under  or  near  a  vein  already  galed,  may  itself 
be  gale'l  ALd  a  galee  has  no  title  to  a  vein  which  is  not 
a^;tua3Iy  include'l  in  hia  gale.* 

If  one  applicant  for  a  gale  desires  to  restrain  the  Gaveller 
from  making  a  grant  to  another,  he  should  present  a  Petition  of 
Ki;^ht  to  the  Queen ;  making  the  other  applicant  a  party.*  But 
the  Gaveller  or  hLs  Deputy  is  not,  it  seems,  a  proper  party  to  an 
action  by  one  applicant  to  restrain  another  from  applying  for  or 
accepting  a  grant^ 


h^Atadvum^ 


(fi)  Boundaries^ 

The  Gaveller  or  Deputy  may  ^ttle  disputes  as  to  boundaries ; 
and^  with  the  consent  of  the  adjoining  owners,  he  may  alter  the 
lioundaries  between  adjoining  gales  or  workings.'    Where  the 


M  &  2  Vic-t,  c.  43,  t.  61. 
«  Kllway  r.  I>arli,  IC  E'j.  204 ;  James 
V.  TJic  Qac/rn.  Ti  fTi.  D.  153. 

*  lk2  Vict,  c.  43.  i.  or,. 

*  8.  62. 

*  C.  award,  irjh.  2,  r.  2 ;  I.  award, 

ach.  2,  r.  2. 

*  Soe  iZ<?  Brain,  18  Eq.  389 ;  £je  parte 
Yoaoj?,  50  L.  J.  Cb.  221. 

7  Hee  Davia  r.  Howard,  referred  to 
in  17  Eq.  503 ;  6  Cb.  D.  154.  In  Mat- 
tbcwf  V.  Carliftle,  14  L,  T.  306,  an  in* 


junction  waa  obtained  against  tbe 
GaTcIIer ;  bot  this  was  before  23  &  24 
Vict.  c.  34  (Petition  of  Bight  Act). 

>  See  aa/e,  pp.  4^0.  n. '  ;  484.  Qnes- 
tior.<(  as  to  metes  and  bounds  are  ques- 
tions between  tbe  dliieient  miners, 
rather  than  between  the  Crown  and  any 
particular  miner :  A.-G.  r.  Jackson,  5 
Ha.  367. 

•  24  &  25  Vict.  c.  40,  iw  23  :  see  Q. 
award*  sch.  2,  r.  7. 
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boundary  of  a  gale  is  a  barrier  of  coal  lying  between  such  gale 
and  any  adjoining  gale,  the  Gaveller  or  Deputy  may,  if  he  thinks 
that  the  working  may  safely  be  proceeded  with,  grant  to 
the  owners  on  the  two  sides  ;  or  to  the  owner,  for  whose  protec- 
tion the  barrier  appears  to  have  been  left ;  license  to  work  and 
dispose  of  the  coal  in  such  barrier.  But  such  grant  must 
be  subject  to  a  royalty,  conditions,  and  rules,  similar  to  those 
applicable  to  the  remainder  of  the  coal  belonging  to  such 
owners  or  owner ;  and  to  such  other  conditions  as  the  Gaveller 
may  think  proper.  And  before  any  such  license  can  be 
granted,  notice  of  the  intention  to  grant  it  must  be  published 
in  a  newspaper  circulating  in  the  Forest  of  Dean;  and  all 
persons  who  would  be  affected  by  such  grant  are  entitled  to  be 
heard  against  it^ 

(y)  Workings. 

The  railroads  and  other  roads,  which  a  coal  or  iron  galee,  or  a  Right  to  use 
quarry  galee  or  lessee,  is  allowed  to  make  and  use,^  may  be  also 
used  by  the  owners  of  other  works,  upon  payment  of  reasonable 
compensation  ;  the  amount  of  which  is,  if  necessaiy,  determin- 
able by  arbitration.' 

A  coal  or  iron  galee  may  not  work  so  as  to  impede  or  injure  Duty  not  to 
the  workings  of  other  gales  ;  and  a  quaiTy  galee  or  lessee  may  J^^^m.  ^^ 
not  place  his  spoil  bank  so  as  to  impede  or  interrupt  the  work- 
ings of  an  adjoining  or  other  quarry.*  Where,  however,  a  gale 
of  coal  was  granted  ;  and  a  condition  was  imposed  on  the  galee, 
that  the  underlying  veins  of  coal  might  be  subsequently  galed 
to  other  persons,  but  with  the  proviso  that  the  prior  galee  was 
not  to  be  thereby  impeded  or  injured ;  and  the  underlying 
veins  were  subsequently  galed,  with  a  license  to  sink  a  shaft  to 
them  from  the  surface  through  the  coal  of  the  prior  galee  ;  and 
the  only  practicable  way  of  reaching  the  underlying  veins  was 
by  sinking  such  a  shaft ;  the  subsequent  galee  was  held  entitled 
to  sink  it.    The  proviso  was  construed  as  being  a  restriction  on 

1  24  &  25  Vict.  c.  40,  8.  24.  r.  2. 

-  See  arUe,  p.  488.  *  C.  award,  sch.  2,  r.  2 ;  I.  award, 

'  C.  award,  sch.  2,  r.  3  ;  I.  award,  ach.  2,  r.  2  ;  Q.  award,  sch.  2,  r.  5. 
sch.     2,    r.    3 ;    Q.    award,    sch.    2, 
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Duty  U)  Icare 
barriers. 


Dnt3'  to  JTC- 
vent  c^^ajn; 
of  water. 


the  mode  of  working  the  underlying  veins  after  they  had  been 
reached ;  but  not  before.^ 

Every  coal  galee  of  later  creation  than  the  awards  of  1841  is 
obliged  to  leave  barriers  of  coal  in  each  vein  of  such  width,  and 
in  such  situation,  as  the  Gaveller  may  direct.' 

The  owner  of  a  higher  gale,  not  drained  by  any  steam-engine, 
who  wilfully  or  negligently  allows  water  from  his  gale  to  fall  into 
a  lower  gale,  is  liable  to  the  lower  galee  for  all  damage  which 
may  ensue.^  The  liability  in  respect  of  water  of  a  higher  galee 
is  not,  however,  confined  to  this.  Tlie  owner  of  a  higher  coal 
gale,  which  is  drained  by  steam-engines,  and  from  which  by  the 
stopping  of  the  engines  water  would  be  thrown  into  a  lower 
gale,  is  bound,  so  long  as  he  continues  to  hold  possession,  so  to 
work  his  engines,  as  to  prevent  water  from  his  gale  from  falling 
into  the  lower  gale.*  And  the  liability  of  a  higher  iron  galee  is 
even  gi*eater.  He  is  under  a  similar  obligation  to  that  of  a 
higher  coal  galee  with  respect  to  the  working  of  his  engines. 
And  he  is,  in  addition,  liable  to  compensate  the  lower  galee  for 
all  damage  from  any  escape  of  water  from  his  gale,  although  he 
may  have  worked  his  engines  properly,  and  have  been  wholly 
unable  to  prevent  the  damage ;  the  amount  of  such  com- 
pensation being,  if  necessary,  determinable  by  arbitration.*  On 
the  other  hand,  the  owner  of  a  dip  gale  is  bound  to  prevent 
water  from  accumulating  therein,  and  rising  above  the  level 
of  his  workings,  to  the  injury  of  the  land  galee.'  Wbere  any 
gale  is  drained  by  a  steam-engine  or  other  machinery ;  and  it 
lies  above  any  other  gale,  also  worked  by  a  steam-engine ;  and 
it  is  worked  out  or  abandoned  before  the  dip  gale;  the  land 


»  Ooold  r.  G.  W.  Deep  Coal  Co.,  2 
Dc  G.  J.  &  S.  600 ;  affirming  S.  C.  12 
L.  T.  N.  8. 842.  The  principle  applied 
was  that  of  a  waj  of  necessity  :  see. 
as  to  this,  ante,  p.  372.  In  the  great 
majority  of  cases,  the  Gaveller  would 
probably,  in  granting  the  subsequent 
gale,  make  it  a  condition,  that  general 
compensation  should  be  made  by  the 
galee,  for  damage  occasioned  by 
his  workings  to  the  prior  galee.  In 
the  absence  of  such  a  condition,  how- 
ever, the  prior  galee  could  obtain  no 


compensation  for  such  damage :  see 
Goold  V,  G.  W.  Deep  Coal  Co.,  «.  *.,  608, 
per  Lord  Westbury. 

*  C.  award,  sch.  2,  r.  18. 

»  R.  19  ;  I.  awaid,8ch.  2,r.  18. 

*  C.  award,  sch.  2,  r.  19.  See  Ross 
r.  Rugge-Price,  1  Ex.  D.  269 ;  Brain  v. 
Thomas,  60  L.  J.  Q.  B.  662. 

*  I.  award,  sch.  2,  r.  18.  As  to  the 
law,  in  the  abeence  of  contract,  see 
ante,  pp.  403,  et  seq. 

«  0.  award,  sch.  2,  r.  19 ;  I.  award, 
sch.  2,  r.  18. 
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galee  must  leave  at  the  usual  or  last  kno.vn  residence  of  the  dip 
galee  three  months'  previous  notice  in  writing  of  his  intention 
to  discontinue  the  working  of  the  engine.^ 

If  the  rules,  according  to  which  a  galee  should  work,  are  not  Remedies 
complied  with,  compliance  may  be  enforced  by  an  injunction  in  compliance 
the  Queen's  Bench  Division  at  the  suit  of  the  adjoining  galce.^  ^^^^  ™*®*- 
And,  if  necessary,  the  injunction  may,  it  seems,  be  mandatory.^ 
If  the  adjoining  galee  has  been  injured  by  a  non-compliance, 
he   may  also   bring  an   ordinary  action   for  damages.^    And 
it  is  not  necessary  for  him  to  show  a  previous  notice  to  the 
defendant  of  the  injurious  consequences  of  the  non-compliance.^ 
A  mortgagor,  in  possession  and  working,  may  be  made  liable  in 
such  an  action.    But  not  a  mortgagee,  who  has  never  been  in 
possession.^ 

• 

e.  Trespassers. 

The  Verderera  of  the  Forest  have  power  to  inquire  into  all  Trespassera. 
trespasses  by  cutting,  taking,  or  carrying  away  of  turf,  gravel, 
stone,  sand,  or  other  soil  within  the  Forest ;  and  to  prosecute 
the  persons  guilty  of  the  same ;  and,  upon  conviction,  to  fine 
the  offenders  any  sum  not  exceeding  J920 ;  and  to  direct  the 
trespasses  to  be  abated.  But  if  any  person  proceeded  against 
insists,  that  the  trespass  was  not  committed  within  the  Forest 
boundaries,  the  Verderers  cannot  proceed  to  conviction;  but 
are  obliged  to  certify  to  the  Attorney-General,  in  order  that 
proceedings  by  information  or  otherwise  may  be  taken.^ 

'  C.  award,  sch.  2,  r.  S  ;  I.  award,  Brain  v.  Thomas,  «.  «.,  662. 

8ch.  2,  r.  8.  •  Bobs  v,  Rngge-Price,  «.  *.,  272. 

3  1  &  2  Vict.  c.  43,  8.  29.  •  Brain  v.  Thomas,  «.  *. 

»  See  Brain  v.  Thomas,  50  L.  J.  Q.B.  7  10  Geo.  4,  c.  BO,  s.  100  ;  1  &  2 

663,  jMfr  Lord  Selbomc.  Vict.  c.  42,  s.  14  ;  24  &  25  Vict  c.  40, 

*  Rossr.  Rugge-Price,  1  Ex.  D.  269 ;  s.  25. 
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Sect.  1.— DERBYSHIBE  RIGHTS,  COURTS,  AND  CUSTOMS. 

a.  Genoxilly. 

The  right  of  property  in  the  mines  and  veins  of  lead  ore  in 
a  district  within  the  Hundred  of  High  Peak,  in  the  county  of 
Derby,  called  the  King's  Field,  and  in  certain  other  parts  of 
the  same  Hundred ;  and  in  a  district  within  the  Soke  and 
Wapentake  of  Wirksworth  or  Low  Peak,  in  the  same  county, 
called  the  King's  Field ;  and  in  certain  duties  payable  in-  respect 
of  such  mines  and  veins ;  is  vest^  in  the  Crown,  as  part  of  the 
possessions  of  the  Duchy  of  Lancaster.^  The  right  of  property 
in  the  mines  and  veins  of  lead  ore  in  the  manors  of  Ashford, 
Hartington,  Peak  Forest,  Tideswell,  Crich,  Stoney  Middleton 
and  Eyam,  Youlgreave,  and  Litton,  in  the  same  county  ;  and  in 
ceilain  duties  payable  in  respect  thereof;  is  in  the  hands  of 
various  private  persons.^  The  right  of  property  in  the  land 
containing  the  mines,  in  respect  of  which  the  duties  are  pay- 
able, is  in  the  hands  of  various  other  private  persons.*  These 
various  rights  are  subject^  to  an  ancient  customary  right  in  all  the 


*  Bee  the  preambles  of  14  &  15  Vict, 
c.  94  ;  15  &  16  Vict.  c.  clxiii.  See 
Arkwright  v.  Gell,  5  M.  &  W.  204  ; 
Aikwright  v,  Evans,  49  L.  J.  M.  C. 
82. 

3  See  the  preamble  of  15  &  16  Vict.  c. 
clxiii.  There  can  be  no  donbt,  that  in 
each  case  the  right  of  property,  strictly 
speaking,  extends  to  the  mines  as  well 
as  the  duties  ;  and,  under  certain  cir- 
cumstances, the  mines  may  be  for- 
feited to  the  owners  of  the  duties :  see 


inffaj  c,  (3). 

s  See  14  &  15  Vict.  c.  94,  sch.  1  ;  15 
k.  16  Vict.  c.  clxiii,  sch.  i. 

*  The  whole  of  the  King's  Field  in 
early  times  belonged  to  the  Crown, 
and  the  customary  rights  and  duties 
as  to  mining  therein  originated  while 
it  so  belonged.  The  Crown  subse- 
quently made  grants  of  the  soil  to 
private  persons ;  but  these  grants  of 
necessity  only  operated  subject  to  the 
customary  rights  and  duties.     Prac- 
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subjects  of  the  realm  to  search  for  and  dig  the  mines  and  veins 
of  lead  ore,  on  payment  of  the  above-mentioned  duties.^  The 
miners  have  also  customary  rights  as  between  themselves.  And 
they  are  subject  to  customary  rights  in  favour  of  tithe  owners ; 
creditors;  and  persons,  who  'relieve' the  mines.  All  these  Statutes  and 
rights  are  now  regulated  by  statute.^  And  questions  relating 
thereto  are  decided  in  the  Great  and  Small  Barmote  Courts.^ 

In  the  Acts  in  question^  the  following  words  or  expressions  Statutory 
have  or  include  the  following  meanings : — In  each  Act  the " 


Courts. 


meanings  of 
tt • »» 


mine. 


(( 


words  "mine  or  mines,  vein  or  veins,"  mean  a  mine  or  mines,  »«^|^Jrai 
vein  or  veins  of  lead  ore ;  and  include  parts  of  or  shares  in  property," 

and  *  *  ore. 

any  mine  or  vein,  as  well  as  entire  mines  and  veins,  and  all 
minerals  containing  lead  ore.  In  each  Act  the  words  "  mineral 
property  "  include  mines  and  veins  of  lead,  and  parts  of  or 
shares  in  any  such  mines  or  veins,  and  the  works,  rights,  and 
appurtenances  connected  therewith,  and  also  lead  ore ;  and  all 
tools,  materials,  goods,  chattels,  and  effects  used  in  searching 
for,  getting,  cleansing,  or  preparing  lead  ore,  whether  such  tools, 
materials,  goods,  chattels  or  effects  be  or  be  found  in  or  upon 
any  mine  or  works,  or  elsewhere.^    In  the  first  Act  the  word 


ticaUy,  therefore,  the  lead  mines  were 
excepted  out  of  every  grant ;  and  liberty 
was  reserved  to  the  Crown,  and  the 
customary  miners  as  its  licensees,  to 
work  them  :  see  Wake  v,  Redfeam,  43 
L.  T.  123 ;  Wake  v.  Hall,  7  Q.  B.  D. 
297  ;  8  App.  Cas.  211.  As  to  Eyam, 
see  postf  p.  502,  n.  ^. 

1  See  the  preambles  of  14  &  15  Vict, 
c.  94  ;  15  &  16  Vict.  c.  clxiii :  see  also 
Wrightv.  Pitt,  3Ch.  811. 

'  Those  existing  in  High  Peak  are 
principally  regulated  by  the  High  Peak 
Mining  Customs  and  Mineral  Courts 
Act,  1861, 14  k  15  Vict.  c.  94  (see  s.  16)  ; 
and  the  articles  and  customs  comprised 
in  the  schedule  thereto,  which  have 
the  force  of  statute  (s.  1 ;  Wake  v. 
Hall,  8  App.  Cas.  198,  206, 211).  They 
are  also  in  part  regulated  by  certain 
New  Customs,  entitled  "New  and  Ad- 
ditional Customs,  Articles,  Rules,  and 
Orders,'*  established  under  the  provi- 
sions of   s.   56  of  that  Act,  by  the 


Steward  and  Grand  Jury  at  a  Great 
Barmote  Court  held  at  Monyash  on 
the  5th  of  April,  1859  ;  and  afterwards 
duly  sanctioned  by  the  Duke  of  Devon- 
shire, as  lessee  of  the  duties  of  '  lot ' 
and '  cope/  by  the  Chancellor  of  the 
Duchy  of  Lancaster,  and  by  Parlia- 
ment. In  Wake  v.  Hall,  u, «.,  198, 
Lord  Blackburn  inadvertently  stated, 
that  the  powers  of  s.  56  had  not  been 
exercised.  The  rights  existing  in  the 
other  districts  are  regulated  by  the 
Derbyshire  Mining  Customs  and 
Mineral  Courts  Act,  1852, 15  k  16  Vict, 
c.  clxiii  (see  ss.  25,  65) ;  and  the  arti- 
cles and  customs  comprised  in  the 
schedule  thereto,  which  have  the  force 
of  statute  (s.  1). 

'  See  14  &  15  Vict.  c.  94,  s.  7 ;  16  & 
16  Vict.  c.  clxiii,  s.  16. 

♦  14  &  15  Vict.  c.  94  ;  16  &  16  Vict, 
c.  clxiii :  see  mpra,  n. '. 

*  See  B.  2  of  each  Act ;  New  Cust. 
a.  59. 


502 


DERBYSHIilE   BIGHTS, 


[chap.  XXI. 


'ore'  means  lead  ore,  and  'belland'  exclusively.^     And  in  the 
second  the  word  '  ore '  means  lead  ore  exclusively.- 
l>*tiU  u  to  It  lias  been  doubted,   whether  the  Met  Mines  R^g.  Act, 

itu  siiaL^    1872,  applies  to  Crown  mines  subject  to  the  Derbyshire  custom.^ 
But,  apparently,  this  doubt  is  not  well  founded.^ 

Evidence  of  what  has  taken  place  in  one  manor  in  Derby- 
shire may,  it  seems,  be  admitted  for  the  purpose  of  explaining 
or  showing  the  custom  in  another ;  even  where  the  question  is 
with  respect  to  the  right  to  minerals  as  between  a  lord  and  the 
tenant/ 


a 

Met. 
E^g.  Act. 


A'lmi»*^ibility 
of  evi'ien';e 
of  cuj^toiit  ar. 
to  a/ i joining 
uaDor. 


Dihtricts  and 
juriM<lictioD0. 


b.  Barmote  Courts, 

(a)  Genendly — Officers  and  FunctioTiarUa. 

There  are  or  may  be  a  Great  and  a  Small  Barmote  Court  for 
each  of  the  following  districts : — (1)  High  Peak ;  (2)  Wirks- 
worth;  (3)  the  united  manors  of  Ashford,  Hartington,  Peak 
Forest,  and  Tideswell ;  (4)  the  united  manors  of  Stoney  Mid- 
dleton,  and  Eyam ;  (5)  Crich  ;  (6)  Youlgreave ;  and  (7)  Litton." 
The  jurisdiction  of  the  Courts  for  High  Peak  extends  over  the 
whole  of  the  King's  Field  therein,  and  over  all  other  parts  of 
the  Hundred  of  High  Peak  in  which  the  duties  are  payable.^ 
The  jurisdiction  of  the  Courts  for  the  Soke  and  Wapentake  of 
Wirksworth  extends  over  the  whole  of  the  King's  Field  therein. 
And  the  jurisdictions  of  the  Courts  for  the  manors  extend  (ex- 
cept, possibly,  as  to  certain  parts  of  Eyam®)  over  them  respec- 


>  See  B.  2.  BellAnd  is  what  remains 
in  the  dirt  after  the  ^smytham/  or 
offal  ore,  has  been  taken  away :  see 
A..G.  r.  Wall,  4  B.  P.  C.  666. 

«  See  8.  2. 

■  See  Ark  Wright  v,  E?anB,  49  L.  J. 
M.  C.  82,  87. 

*  Under  s.  39  of  the  Act,  and  under 
s.  1  of  the  Met.  Mines  Reg.  Act,  1876, 
Barmasters  are  charged  with  certain 
8pecified  duties  :  see  post^  Chap.  XXIV, 
Fait  A.,  Sect.  9,  ($}. 

*  See  Ely  v.  Warren,  2  Atk.  189 ; 
Anglesey  v.  Hatherton,  10  M.  8c  W. 
237  :  cf.  Rowe  v.  Brenton,  8  B.  &  C. 
758.  This  forms  an  exception  to  the 
general  rule:  see  atUe,  p.  100. 


*  14  &  15  Vict.  c.  94,  8.  6  ;  15  &  16 
Vict.  c.  clxiii,  ss.  11, 12, 13,  14,  15. 

7  14  &  15  Vict.  c.  94,  8.  16. 

*  The  owners  of  certain  lands  within 
Eyam,  called  'ancient  freeholds,'  have 
always  claimed  to  be  exempt  in  re- 
spect of  such  lands  from  all  mineral 
customs,  and  from  the  jurisdiction  of 
the  Barmote  Courts.  And  this  claim 
is  not  prejudiced  by  the  Acts  relating 
to  the  Derbyshire  Mining  Customs  and 
Mineral  Courts ;  it  being  provided  by 
15  k  16  Vict.  c.  clxiii,  s.  26,  that,  until 
it  shall  be  found  by  law,  that  these 
lands  are  subject  to  such  customs  and 
such  jurisdiction,  they  shall  not  be 
affected  by  anything  contained  in  the 
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tively.^    The  Courts  are  courts  of  record  ;^  and  all  the  respective 
jurisdictions  are  separate  and  distinct.^ 

The  jurisdictions  are  exercised  by  the  Stewards ;  *  or,  in  case  of  Officers  and 
their  illness,  or  accidental  absence,  by  their  Deputies ;  ^  with  the 
assistance  of  the  ' Barmasters/  and  'Deputy  Barmasters.' *^ 
There  are  one  Steward  and  one  Barmaster  for  each  district 
possessing  a  Great  and  a  Small  Barmote  Court ;  ^  but  (as  regards 
the  districts  other  than  High  Peak)  the  same  person  may  be 
Steward  for  more  than  one  of  them.^  Each  Barmaster  may  have 
several  Deputy  Barmasters.® 

Great  Barmote  Courts  are  held  at  the  following  times  and  Times  and 
places: — For  High  Peak,  twice  in  the  year  at  Monyash  in  the  holding 
King's  Field  therein :  ^^  for  Wirks worth, twice  in  the  year  at  Wirks-  c<>"^- 
worth  :  ^^  for  the  united  manors  of  Ashford,  Hartington,  Peak 
Forest,  and  Tideswell,  once  in  the  year  at  such  place  within  the 
jurisdiction  as  the  Steward  appoints :  ^^  for  the  united  manors 
of  Stoney  Middleton  and  £yam,  once  in  the  year  at  such  place 
within  the  jurisdiction  as  the  Steward  appoints ;  ^^    and  for 
Youlgreave  and  Litton,  as  often  in  the  year  in  Youlgreave  and 
Litton,  as  the  persons  respectively  entitled  to  the  first  estate  of 
freehold  in  the  mineral  duties  payable  in  Youlgreave  and  Litton 
may  at  their  discretion  think  proper.^*    And  a  Court  may  be 
held  at  Crich  ;  but  need  not  be  held,  unless  the  Steward  so 


Acts.  The  onus  is,  therefore,  on  those 
who  aUege,  that  such  lands  are  sub- 
ject to  the  customs  and  the  jurisdic- 
tion, to  prove  their  allegation  :  see 
Wright  V,  Pitt,  12  Eq.  408,  416. 

»  15  &  16  Vict.  c.  clxiii,  s.  26. 

2  14  &  15  Vict.  c.  94,  ss.  8,  15 ;  15  & 
16  Vict.  c.  clxiii,  ss.  17,  24. 

»  Wake  V.  Redfeara,  43  L.  T.  125. 

<  14  &  15  Vict.  c.  94,  68.  3,  16 ;  15 
&  16  Vict.  c.  clxiii,  ss.  3,  24.  As  to 
their  appointment  and  qualifications, 
see  14  &  15  Vict.  c.  94,  s.  3  ;  15  &  16 
Vict.  c.  clxiii,  ss.  4,  6,  7,  8. 

»  14  &  15  Vict.  c.  94,  8.  4  ;  15  &  16 
Vict.  c.  clxiii,  s.  9. 

«  14  &  15  Vict.  c.  94,  8.  9  ;  16  &  16 
Vict.  c.  clxiii,  88.  18, 19.  As  to  their 
appointment  and  removal,  see  14  &  15 
Vict.  c.  94, 88. 9, 11, 12  ;  15  &  16  Vict.  c. 


clxiii,  86. 6, 18, 19.  The  lessee  under  the 
Crown  of  mineral  duties  cannot  hold 
the  office  of  Barmaster  :  see  Arkwright 
V,  CantreU,  7  A.  &  K.  565.  See,  as  to 
the  protection  of  the  officers  of  the 
courts,  14  k  15  Vict.  c.  94,  ss.  10,  21, 
42,  43,  51 ;  15  &  16  Vict.  c.  clxiii,  ss. 
20,  30,  60,  51,  69. 

M4  &  15  Vict.  c.  94,  ss.  3,  9;  15 
&  16  Vict.  c.  clxiii,  ss.  3,  4,  6,  12,  18, 
19. 

«  15  &  16  Vict.  c.  clxiii,  s.  7. 

•  14  &  15  Vict.  c.  94,  8.  9  ;  15  &  16 
Vict.  c.  clxiii,  ss.  6, 18, 19. 

w  14  &  15  Vict. c.  94.  s.6  ;  New  Oust. 
a.  22. 

"  15&16  Vict.  c.  clxiii,  s.  11. 

^  S.  12. 

»  lb, 

"  Ss.  14. 15. 
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trannacted  at 
Court*. 


Dulles  of 
Stewarilu, 
harrnaHtcrni, 
an'l  Deputy 
Damiaatera. 


desires.^  Small  Bannote  Courts  for  High  Peak  are  held  at  any 
place  within  the  jurisdiction  wliich  the  Steward  appoints  :  -  for 
Wirksworth,  in  Wirksworth  ; '  and  for  the  manors,  at  such  places 
within  the  manors  as  the  Stewards  appoint.^  And  they  are 
held  as  often  as  is  necessary.^ 

The  principal  business  tmusacted  at  a  Great  Barmote  Court 
is  the  swearing  in  of  the  Grand  Jury :  *  at  a  Small  Barmote 
Court,  the  trial  of  actions  of  title,  trespass,  and  debt.^ 

The  duties  of  the  Stewards  are  to  attend  and  preside  at 
'  views  of  mines  ;  *  ®  to  hold  and  preside  at  the  Courts  ;  to  hear 
and  determine  applications  to  the  Courts,  which  do  not  require 
the  intervention  of  a  jury,  and  make  orders  thereon ;  to  tax 
costs ;  and  to  perform  various  ministerial  acts  in  the  course  of 
actions.'  The  duties  of  the  Barmasters  are  to  select  the  Grand 
Jury ;  to  make  out  a  list  of  jurors  to  attend  at  the  Small 
Barmote  Courts ;  to  execute  all  precepts  and  warrants  directed 
to  them  by  the  Stewards ;  to  attend  'views  of  mines;'®  to  set 
out  '  g^fts ;'  ^^  and  to  assist  in  regulating  the  working  of  the 
'  mines,'  and  the  rights  and  duties  of  the  miners.^^  The  duties 
of  the  Deputy  Barmasters  are  to  serve  summonses  in  actions 
in  the  Small  Barmote  Courts ;  to  serve  summonses  on  jurors ; 
to  attend  *  views  of  mines  ;'  ®  to  collect  the  dues  payable  to  the 
Crown,  or  other  persons  entitled  thereto,  and  keep  accounts 
of  such  dues ;   to  keep  their  Barmaster's  book,  and  make  en- 


'  8. 13.  If  not  held,  the  grand  jurors 
and  other  jarors  for  Wirksworth  per- 
form the  duties  in  Crich  :  ib. 

5  U  &  1 5  Vict.  c.  94, 8. 6  ;  New  Cust. 
a.  24. 

«  15&16  Vict.  c.  clxiii,B.  11. 

*  n. 

»  U  &  16  Vict.  c.  94,  ss.  6,  24  ;  15  & 
16  Vict.  c.  clxiii,  ss.  11,  33. 

•  14  Ac  16  Vict.  c.  94,  s.  7  ;  15  &  16 
Vict,  c,  clxiii,  s,  16.  New  rules  and 
customs  for  High  Peak  may  be  made 
at  the  Great  Barmote  Courts  for  that 
district :  see  14  &  15  Vict.  c.  94,  s.  66. 
This  right  has  since  the  Act  been 
only  once  exercised  :  see  antef  p.  501, 


n. 


7  14  &  15  Vict.  c.  94,  8.  7  ;  15  &  16 


Vict.  c.  chdii,  8.  16.  Parties  are  not 
precluded  from  proceeding  in  any 
other  court  which  has  juiisdiclion  :  14 
&  16  Vict.  c.  94,  8.  55 ;  15  &  16  Vict.  c. 
clxiii,  8.  63. 

"  See  next  page. 

•  14  Ac  15  Vict.  c.  94,  s.  5  ;  15  &  16 
Vict.  c.  clxiii,  s.  10. 

w  See  infra,  c  (a). 

»i  14  &  16  Vict.  c.  94,  SB.  2, 13,  22, 
34,  35  ;  16  &  16  Vict.  c.  clxiii,  ss.  2, 22, 
31,  43,  45.  The  Barmasters  have  also 
duties  under  the  Met.  Mines  Reg.  Acts, 
1872  and  1875  :  seepatt,  Chap.  XXIV, 
Part  A.,  Sect.  9,  (fi)  The  Barmasters 
had  formerly  a  quasi-criminal  jurisdic- 
tion (see  Arkwrigfat  v.  Cantrell,  7  A.  & 
£.  573,  674) ;  but  this  no  longer  exists. 
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tries  therein  of  all  '  meers  *  ^  of  ground  which  may  be  set  out, 
and  of  all  transfers  of  '  mines '  which  may  be  made  by  the 
miners,  and  of  all '  freeings '  ^  connected  with  the  *  mines  ;'  and, 
generally,  to  assist  their  Barmasters.^ 

The  Grand  Jurors  are,  as  far  as  possible,  persons  skilled  in  Ozand  Jarors 
practical  mining.^  Their  duties  are  to  attend  at  the  Great 
Barmote  Courts ;  to  go  down  into  and  view  '  mines,'  and  give 
their  opinion  on  such  matters  as  may  be  required  of  them  in 
any  '  bill '  or  '  cross  bill  of  directions ;'  and  to  assist  in  regu- 
lating che  working  of  the  '  mines,'  and  the  rights  and  duties  of 
the  miners.^  And  the  performance  of  their  duties  is  enforceable 
under  penalties.®  *  Views  of  mines  *  by  the  Grand  Jury  within 
any  district  may  be  had  at  the  instance  of  the  Barmaster,  or  of 
the  plaintiff  or  defendant  in  any  action  of  title  or  trespass  in 
a  Small  Barmote  Court,  or  of  any  miner  or  other  person  J 
The  person  requiring  a  '  view '  delivers  to  the  Steward  a  *  bill 
of  directions,'  describing  the  object  to  be  viewed,  and  stating 
the  question  on  which  the  opinion  of  the  Grand  Jury  is  required ;® 
and  any  person,  who  may  be  affected  by  the  opinion  of  the 
Grand  Jury,  may  deliver  a  *  cross  bill  of  directions.'  ®  Neither 
bill  is  allowed  to  contain  any  argument  or  comment.^®  The 
Steward  reads  and  delivers  the  bill,  and  the  cross  bill  (if  any), 
to  the  Grand  Jury;^^  who  make  the  '  view,'  and  then  write  their 
opinions,  and  sign  them.^^  The  bill,  and  the  cross  bill  (if  any), 
with  the  opinions,  are  afterwards  delivered  to  the  Steward; 


*  See  infrat  o  (a). 
'  See  infra,  e  (3). 

M4  &  15  Vict.  c.  94,  s.  14  ;  New 
Cust.  a.  23  ;  15  &  16  Vict.  c.  clxiii,  8.  23. 

M^  &  15  Vict.  c.  94,  8.  22 ;  New 
Cust.  aa.  13,  14, 15, 17;  15  &  16  Vict. 
c.  clxiii,  8.  31.  Sec  ift.,  as  to  their  se- 
lection, qualification,  and  period  of 
service. 

*  14  &  15  Vict.  c.  94,  B.  23  ;  New 
Cust.  aa.  15,  16  ;  16  &  16  Vict.  c. 
clxiii,  8.  32. 

*  14  &  15  Vict.  c.  94,  8.  38  ;  New 
Cust.  aa.  15, 16  ;  15  &  16  Vict.  c.  clxui, 
8.  47.  As  to  exemptions  in  High  Peak, 
sec  14  k  15  Vict.  c.  94,  s.  39.  As  to 
their  protection,  see  14  ^  15  Vict.  c.  94, 
sch.  1,  a.  25 ;  15  &  16  Vict.  c.  clxiii, 


sch.  1,  a.  26. 

7  14  &  15  Vict.  c.  94,  8ch.  1,  a.  22  ; 
New  Cust.  a.  11 ;  15  &  16  Vict.  c.  clxiii, 
sch.  1.  a.  23. 

8  ift. 

•  14  &  15  Vict.  c.  94,  sch.  1,  a.  23  ; 
15  &  16  Vict.  c.  clxiii,  3ch.  1,  a.  24. 

w  14  &  15  Vict.  c.  94,  sch.  1,  aa.  22, 
23  ;  15  k  16  Vict.  c.  clxiii,  sch.  1,  aa. 
23,  24. 

"  Ih, 

w  14  &  15  Vict.  c.  94,  sch.  1,  a.  22  : 
see  a.  24  ;  15  &  16  Vict.  c.  clxiii,  sch. 
1,  a.  23  :  see  a.  25.  The  opinions  do 
not,  apparently,  require  to  be  stamped 
like  an  award  :  see  Sybray  r.  White,  1 
M.  k  W.  435,  a  case  before  the  passing 
of  the  Acts. 
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who  openly  reads  them,^  and  thenceforth  preserves  them  with 
the  documents  of  the  Courts.  But,  if  the  *  view '  shall  have 
been  had  in  an  action,  he  is  obliged,  if  required  by  the  plaintiflf 
or  defendant,  to  permit  them  to  be  used  for  the  purpose  of 
evidence  on  the  trial.^ 


Proceedings — 
generallj. 


(P)  Proceedings,  Appeals,  and  Execution, 

An  action  in  the  Small  Barmote  Court  of  any  district  is  com- 
menced by  entering  a  plaint  with  the  Steward.'  The  Steward 
then  issues  a  summons,  specifying  the  day  when  a  Court  will 
be  held  for  the  trial  ;^  and  this  summons  is  served  on  the 
defendant.^  Service  of  subpoenas  to  give  evidence  on  trials  is 
good  in  any  part  of  England  or  Wales ;  and  may  be  enforced 
by  process  from  the  Queen's  Bench  Division,  if  the  expenses  be 
tendered.^  Witnesses  may  (in  High  Peak)  be  examined  on  oath 
or  affirmation.'^  They  are  (in  all  the  districts)  bound  under 
penalties  to  give  evidence ;  ®  and,  if  they  give  false  evidence, 
they  may  be  punished  for  perjury.*  Matters  of  fact  in  issue  are 
triable  by  a  jury  of  owners  or  maintainors  of '  mines '  within 
the  jurisdiction,  being  resident  in  the  county  of  Derby,  and 
not  being  members  of  the  Grand  Jury,^^  And  the  performance 
of  their  duties  is  enforceable  under  penalties.^^    The  Steward 


1  14  &  15  Vict  c.  94, 8ch.  1,  a.  22 ;  15 
k  16  Vict.  c.  clxiii,  sch.  1,  a.  23. 

'  Jb,  As  to  t\ie  expenses  of  the 
view,  see  ib,  A  view,  or  something 
very  like  it,  took  place  in  Sybray  r. 
White,  1  M.  &  W.  435. 

»  14  &  15  Vict.  c.  94,  8.  5,  sch.  1,  a. 
16  ;  15  &  16  Vict.  c.  clxiii,  s.  10,  sch. 
1,  a.  16. 

M4  &  15  Vict.  c.  94,  s.  24  ;  15  &  16 
Vict.  c.  clxiii,  s.  33. 

*  Bee,  as  to  the  mode  of  service  in 
High  Peak,  14  &  15  Vict.  c.  94,  «.  25  ; 
New  Gust.  aa.  28,  29,  30  :  in  the  other 
districts,  15  &  16  Vict.  c.  clxiii,  s.  34. 

•  14  &  15  Vict.  c.  94,  8.  31  :  see  s.  40 ; 
15  &  16  Vict.  c.  clxiii,  8. 40  :  see  s.  48. 

7  14  &  15  Vict.  c.  94,  B.  18.  As  to 
affidavits  in  High  Peak,  see  New  Gust, 
a.  56. 


8  14  &  15  Vict.  c.  94,  8.  20 ;  15  & 
16  Vict.  c.  clxiii,  s.  29. 

•  14  &  15  Vict.  c.  94,  8.  19  ;  15  &  16 
Vict,  c.  clxiii,  s.  28. 

w  14  &  15  Vict.  c.  94,  88.  24,  34,  35, 
36 ;  New  Oust  aa.  18,  19,  21 ;  15  fc 
16  Vict.  c.  clxiii,  ss.  33,  43,  46,  46. 
With  respect  to  some  of  the  districts, 
if  there  are  an  insufficient  number  of 
jurors  resident  therein,  the  Barmaater 
may  summon  persons  from  the  lists 
provided  for  the  other  districts :  see 
15  &;  16  Vict.  c.  clxiii,  s.  44. 

"  14  &  15  Vict,  c.' 94,  8.  37  ;  New 
Gust.  a.  19  ;  15  &  16  Vict.  c.  clxiii, 
8.  47.  See,  as  to  exemptions  in  High 
Peak,  14  &  15  Vict  c.  94,  s.  39; 
countermanding.  New  Gust.  aa.  20, 
39,  45,  46  ;  fees,  a.  44. 
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may  adjourn  the  Court,  or  the  hearing  of  the  proceedings 
therein.^  He  may  (in  High  Peak)  amend  proceedings  ;  ^  and 
he  may  (in  all  the  districts)  grant  new  trials,  and  set  aside 
judgments,  and  stay  proceedings.^  He  may  also  (in  High  Peak) 
by  consent  refer  proceedings  to  arbitration;  and  set  aside, 
awards.^  The  party,  who  has  judgment  in  his  favour,  is  entitled 
to  costs.^  Where  the  owners  of  a '  mine '  in  High  Peak  are  more 
than  three  in  number,  they  may  appoint  and  register  with  the 
Barmaster  an  agent  to  sue  and  be  sued  on  their  behalf.^ 

A  person  claiming  title  cannot,  generally,  bring  more  than  Title. 
one  action  to  recover  the  same  '  mine/^  And  if  the  '  mine  '  is 
in  process  of  working,  he  must  bring  his  action  within  three 
months  after  he  shall  have  had  notice  of  the  working  ;  or  within 
six  months  after  it  shall  have  been  worked,  whether  he  shall 
have  had  notice  or  not.^  A  nonsuit  is  not  a  bar  to  a  fresh  Trespass  and 
action,  either  of  trespass,  or  of  debt.' 

Actions  in  the  Small  Barmote  Courts  may  be  removed  to,  and  Appeals, 
appeals  lie  to,  the  Queen's  Bench  Division, ^° 

Where  the  plaintiff  in  an  action  of  title  in  a  Small  Barmote  Execution. 
Court  obtains  judgment ;  and  the  defendant  refuses  to  deliver 
possession ;  execution  may  issue,  and  delivery  may  be  enforced 
by  the  Barmaster.  And,  where  a  judgment  is  given,  or  an  order 
made,  to  pay  any  debt  or  damages,  or  any  money  or  costs,  or 
where  any  penalty  is  imposed ;  and  default  is  made  in  pay- 


M4  &  16  Vict.  c.  94,  s.  17 ;  New 
Cast.  aa.  43,  46 ;  15  &  IG  Vict.  c. 
clxiii,  8.  27. 

*  New  Cust.  a.  50. 

3  A.  17  of  sch.  1  of  each  Act. 

*  New  Cuet.  a.  51, 

»  14  &  15  Vict.  c.  94,  sfl.  28,  53  ; 
15  &  16  Vict  c.  clxiii,  86.  37,  61.  As  to 
service  of  judgments  and  orders  in 
High  Peak,  see  New  Cust.  a.  48.  For 
the  consequence  of  not  proceeding  in 
an  action,  see  14  &  15  Vict.  c.  94,  s.  26  ; 
New  Cust.  aa.  37,  41,  46  ;  15  &  16  Vict, 
c.  cbciii,  s.  35.  As  to  confessing  claims 
in  High  Peak,  see  New  Cust.  aa.  32, 
36.  And  as  to  compromises  in  High 
Peak,  see  ib.  aa.  31,  46. 

*  New  Cust.  aa.  9,  10 :  see  also 
p.a,  27,  49. 


7  A.  17  of  sch.  1  of  each  Act.  For 
the  form  of  the  summons  in  an  action 
of  title  in  High  Peak,  see  New  Cust.  a. 
25.  Any  person  not  named  as  a  de- 
fendant may,  bj  leave,  appear  and 
defend. 

8  14  &  16  Vict.  c.  94,  sch.  1,  a.  21  ; 
15  &  16  Vict.  c.  clxiii,  sch.  1,  a.  22. 

'  A.  17  of  sch.  1  of  each  Act.  As  to 
the  defences  of  infancy  and  coverture, 
and  other  special  defences  in  actions 
of  trespass  and  debt  in  High  Peak, 
see  New  Cust.  aa.  33,  34,  36,  39,  40, 
41,  42  ;  as  to  payment  into  Court,  aa. 
35,  36,  38,  39,  40,  41,  42. 

»o  14  k  15  Vict.  c.  94,  ss.  29,  30,  52  ; 
15  &  16  Vict.  c.  clxiii,  ss.  38,  39, 
60. 
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ment ;  execution  may  issue  against  the  *  mineral  property '  ^  of 
the  defaulter  within  the  jurisdiction,  and  the  property  may  be 
sold  by  the  Barmaster.  And,  if  the  defaulter  has  no  *  mineral 
property '  within  the  jurisdiction,  or  not  suflScient  to  answer  the 
amount  in  question,  the  amount  or  the  deficiency  may  be  re- 
covered by  an  action  in  the  High  Court ;  or,  if  it  does  not 
exceed  £50,  in  the  County  Court.^  Necessary  or  proper  build- 
ings or  machinery,  which  a  miner  erects  on  the  surface  under 
his  customary  powers,*  are  '  mineral  property  *  within  the  mean- 
ing of  these  provisions.*  Claims  by  a  third  party  to  '  mineral 
property '  taken  in  execution  may  be  determined  by  an  inter- 
pleader action  in  a  Small  Barmote  Coui*t.^ 


General  right 
to  search. 


c.  Mutual  Rights  of  the  Croum  and  other  Owners  ofMinei^al 

Duties  and  the  Miners. 

(a)  General  Right  to  Search — Meers  and  Gifts, 

Every  subject  of  the  realm  is  entitled,  prirnd  facie,  to 
search  for,  sink,  and  dig,  mines  of  lead  'ore  *^  upon,  in,  or  under 
all  lands  within  the  jurisdiction  of  the  Courts,  except  churches, 
churchyards,  places  for  public  worship,  burial  grounds,  dwelling- 
houses,  orchards,  gardens,  pleasure  grounds,  and  highways.^  And 
he  may  follow  and  work  his  '  vein,'  ^  and  search  for  and  get  lead 


'  See  ante^  p.  501. 

2  14  &  15  Vict.  c.  94,  88.  32,  3.3,  47  ; 
15  &  16  Vict.  c.  clxiii,  88.  41,  42,  55. 

'  See  infra,  d, 

*  See  Wake  v.  Hall,  8  App.  Cas. 
207,  213,  214,  per  Lords  Watson  and 
Fitzgerald. 

«  14  &  16  Vict.  c.  94,  8.  46 ;  New 
Cu8t.  aa.  54,  55;  15  &  16  Vict.  c. 
clxiii,  8.  54.  Execution  may  in  some 
cases  be  superseded  :  see  14  &  15  Vict, 
c.  94,  8.  41  ;  15  &  16  Vict.  c.  clxiii, 
B.  49.  As  to  levying  costs  in  actions 
by  or  against  executors  or  adminiS' 
trators  in  High  Peak,  see  New  Oust. 
aa.  52,  53.  Orders  made  out  of 
court  in  High  Peak  for  payment  of 
costs  are  enforceable  like  judgments  : 
New  Oust.  a.  47.  As  to  the  application 
of  penalties,  see  14  Jc  15  Vict.  c.  94,  s. 


50;  16  &  16  Vict.  c.  clxiii,  s.  66.  A 
register  of  proceedings  is  required  to 
be  kept  by  the  steward,  and  aU  per- 
sons wishing  to  inspect  it  may  do  so  : 
see  14  &  15  Vict.  c.  94,  ss.  44,  45  ; 
15  &  16  Vict.  c.  clxiii,  ss.  52,  53. 
For  forms  of  proceedings,  see  sch.  2  of 
each  Act ;  New  Gust.  a.  26.  And 
for  fees  and  payments,  see  schedules  3 
and  4  of  each  Act ;  New  Gust.  aa.  57, 
58. 

*  For  the  meanings  of  vein  and  ore, 
see  ante,  pp.  501,  502. 

'  A.  1  of  sch.  1  of  each  Act  As  to  the 
jurisdiction  of  the  Courts,  see  ante,  p. 
502.  For  a  statement  of  the  custom  in 
High  Peak  before  the  passing  of  the 
Acts,  see  A.-G.  v.  Wall,  4  B.  P.  G.  665. 
Before  the  passing  of  the  Acts  the 
custom  in  Wirksworth  was  said  to 
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'  ore/  under  the  excepted  lands  in  High  Peak,  and  at  a  lower 
depth  than  fifteen  yards  from  the  surface  under  the  excepted 
lands  in  the  other  districts.  But,  as  regards  his  rights  in  the 
latter  respects^  all  damage  done  by  him  may  be  recovered  in 
an  action^  at  the  suit  of  the  owner  or  occupier.  And,  as 
regards  the  same  rights,  the  working  may  be  suspended  or 
regulated  by  the  Steward  and  Grand  Jury;  in  case,  in  High 
Peak,  the  owner  or  occupier  apprehends,  that  the  security  of  the 
excepted  lands  will  be  endangered ;  and,  in  case,  in  the  other 
districts,  the  owner  or  occupier  apprehends  that  the  working  is 
carried  on  at  a  less  depth  than  fifteen  yards  from  the  surface,  or 
that  the  security  will  be  endangered.^  A  subject  does  not 
possess  his  rights  the  less,  because  he  happens  to  be  the  owner 
of  the  soil  which  incloses  the  minerals.^  Nor,  on  the  other 
hand,  does  he  lose  his  rights  by  becoming  the  lessee  under  the 
Crown  of  the  mineral  duties.*  He  may,  however,  conti*act 
himself  out  of  his  rights;  and  he  effectually  does  so  by  accept- 
ing a  lease  or  licence  with  respect  to  the  minerals  in  question.^ 

If  any  new  '  vein '  is  found  by  any  person  in  High  Peak,  and  Meere  and 
'ore  *  is  raised  therefrom,  the  following  consequences  ensue,  ^^raiiy. 
The  first  finder  is  entitled  to  two  '  meers '  in  length  of  the 
'  vein,'  one  on  each  side  of  the  '  founder,*  or  point  at  which  the 
'  vein'  is  first  found  ;•  or  to  any  less  quantity ;  to  be  set  out  by 
the  Barmaster  in  the  presence  of  two  of  the  Grand  Jury.^  The 
Crown  or  its  lessees  are  entitled  to  the  third  '  meer ;'  to  be  set 


be,  "  to  dig  for  lead  in  another's  soil 
as  far  as  one  can  throw  his  mattock  : " 
see  Lynn  Regis  v.  Taylor,  3  Lev. 
160.  See  also  Rowls  v,  Gella,  2  Cowp. 
451.  It  was  necessary,  in  pleading 
the  custom,  to  plead  it  with  cer- 
tainty ;  and  to  allege  its  existence 
in  some  manor,  Till,  parish,  or 
hundred.  It  would  not,  for  instance, 
have  been  sufficient  to  allege  its  ex- 
istence in  the  King's  Field.  See 
Beresfonl  r.  Bacon,  2  Lutw.  1317.  It 
was,  in  a  case  before  the  passing  of 
the  Acts,  held  that  'gardens*  in- 
cluded a  place  planted  with  shrubs 
six  years,  and  with  potatoes  imme- 
diately, before  the  transaction  in  qnes* 
tion  took  place :  Gilbert  v.  Tomison, 


4  D.  &  R.  222.  See,  generally,  for  the 
customs  before  the  Acts,  and  for  a 
glossary  of  terms,  Mander's  Derby- 
shire Miner's  Glossary. 

»'In  the  County  Court,  if  the 
damage  does  not  exceed  £50 :  other- 
wise in  the  High  Court :  a.  1  of  sch. 
1  of  each  Act. 

'  A.  1  of  sch.  1  of  each  Act. 

•  Sec  Wake  v.  Hall,  7  Q.  B.  D. 
298. 

•  See  Arkwright  v,  Evans,  49 
L.  J.  M.  C.  S6,per  Lord  Coleridge. 

»  See  Wright  v,  Pitt,  12  Eq.  408, 
410. 

•  14&15Vict.  c.  94,s.  2. 

7  14  &  15  Vict.  c.  94,  sch.  1,  aa.  10, 
11,  18. 
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out,  at  the  option  of  the  Barmaster,  at  either  extremity  of  the 
two  first  or  'founder  meers.' ^  And  the  finder  is  entitled  to 
each  subsequent  *  meer/  each  way,  to  the  extent  which  he  may 
claim  or  require  at  the  time  of  '  freeing '  the  '  founder  meers/  * 
If  any  new  'vein*  is  found  in  any  of  the  other  districts,  and 

*  ore  *  is  raised  therefrom,  the  following  consequences  ensue. 
The  first  finder  is  entitled  to  two  similar  *  meers,'  or  to  any 
less  quantity ;  to  be  similarly  set  out.^  The  Crown  or  its 
lessees,  or  the  other  owner  of  the  mineral  duties,  is  entitled 
to  the  third  'meer;'  to  be  set  out  in  halves  at  either  extremity 
of  the  '  founder  meers.'  *  The  finder  is  entitled  to  each  subse- 
quent '  meer,'  not  exceeding  fifty  *  meers  '  in  the  *  vein,*  to  the 
extent  which  he  may  claim  or  require  at  the  setting  out  of  the 

*  founder  meers.'  And  such  subsequent '  meers '  may  be  set  out 
either  wholly  in  one  direction  in  the  '  vein,'  or  partly  in  one 
direction  and  partly  in  the  other,  as  the  miner  may  choose  at 
the  time  of  setting  out  the  '  founder  meers.'  *  A  *  meer '  in  High 
Peak,  Hartington,  Peak  Forest,  Tideswell,  Stoney  Middleton  and 
Eyam,  and  Litton,  measures  thirty-two  yards  :  •  in  Wirksworth, 
Ashford,  and  Crich,  twenty-nine  yards  ;^  and  in  Youlgreave, 
twenty-eight  yards.®  The  setting  out  of  the  '  meers '  by  the 
Barmaster  is  called  the  'gift;'*  and  the  particulars  of  each 
'  gift '  are  required  to  be  entered  in  the  Barmaster's  book.^^ 

If  the  Crown,  or  its  lessees,  or  the  other  owner  of  the  mineral 
duties,  refuses  or  neglects  to  work  the  third  '  meer,'  the  finder 
may  purchase  the  same  at  such  price  as  the  Steward  or  Bar- 
master  and  Grand  Jury  may  determine.  Or  he  may  work 
through  it ;  upon  laying  aside  for  the  use  of  the  owner  of  the 


^  A.  10  ;  8.  2.  As  to  forfeiture  for 
trespassing  in  the  third  *meer,'  see 
infra  (8). 

«  A.  10.  As  to  *  freeing,'  see  in- 
fra (^). 

5  ir>  k.  16  Vict.  c.  clxiii,  sch.  1, 
aa,  10,  11, 18. 

*  A.  10. 

»  Ih.  In  a  case  before  the  Acts  (Rowls 
V.  GcUm,  2  Cowp.  451),  it  was  stated, 
that  in  Wirksworth  the  finder  was, 
for  the  purpose  of  working  the  vein, 
entitled  to   use   seven  yards  and  a 


qaarter  of  land  in  breadth  adjoining 
on  each  side  of  the  vein,  so  far  as  it 
extended  in  length  ;  which  was  called 
the  *  quarter  cord :  *  and  the  Crown  was 
entitled  to  a  meer  of  ground,  with 
the  like  privilege  of  'quarter  cord,* 
on  each  side  of  the  founder  meer. 

•  A.  18  of  sch.  1  of  each  Act. 

M5  &  16  Vict  c.  clxiii,  sch.  1 
a.  18. 

>  Bee  B.  2  of  each  Act. 

w  'A.  10  of  sch.  1  of  each  Act. 
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mineral  duties  all  'ore'  which  may  be  gotten  therein,  after 
deducting  the  expenses  of  getting.^ 

Any  person  having  two  or  more  veins  of  lead  lying  contiguous  ConaoUdation 
to  each  other ;  or  connected  by  any  shafts,  gaits,  or  ways ; 
may,  with  the  consent  of  the  Barmaster  or  Grand  Jury,  con- 
solidate the  titles  to  such  veins.  An  entry  to  that  effect  is 
required  to  be  made  in  the  Barmaster*s  book  ;  and  the  veins  are 
thenceforth  treated  as  held  under  one  title.^ 

The  interests  of  the  miners  appear  to  be  freehold  in  their  Interest  of 
nature.^  And,  although  before  the  Rat.  Act,  1874,*  a  lessee  rateabiiity. 
under  the  Crown,  or  any  other  person  entitled  to  the  mineral 
duties,  was  rateable,  as  being  in  receipt  of  a  portion  of  the 
mine;  and  the  miner  was  exempt;^  it  may  be  doubted,  whether 
the  Act  has  not  altered  the  position  of  the  miner  in  that 
respect.® 


(j3)  Freeing  Diah — Lot  and  Cope, 

A  miner  is  bound,  before  obtaining  a  '  gift,*  to  pay  to  the  Freeing  dish, 
owner  of  the  mineral  duties  the  '  freeing  dish,'  or  so  much  '  ore ' 
as  is  sufficient  to  fill  a  dish  of  a  specified  measurement.*^  And 
he  is  bound  to  pay  a  similar  dish  for  every  third  and  subse- 
quent *  meer '  which  he  reachea®  If,  however,  he  obtains  a  gift 
of  less  than  a  whole  '  meer,'  he  is  only  bound  to  pay  a  '  freeing 
dish '  of  a  proportionate  amount.^ 

Duties  of  *  lot '  and  '  cope '  are  also  payable  by  the  miners  Lot  and  cope, 
to  the  owners  of  the  mineral  duties.^®    '  Lot  *  in  High  Peak,  in 
Wirksworth,   and  in   the  manors  other  than  Crich,   is   one- 
thirteenth    part    of  all   '  ore '   raised :    in    Crich,  one-ninth.^^ 


*  /*. ;  New  Gust.  a.  6. 

«  14  &  15  Vict.  c.  94,  8ch.  1,  a.  27  ; 
New  Gust.  a.  12  ;  15  &  16  Vict.  c. 
clxiii,  Bch.  ],  a.  28. 

3  See  Doe  v,  Pearcc,  2  Peakc's 
N.  P.  244. 

*  37  &  38  Vict,  c.  64. 

»  See  Rowls  v,  Gells,  2  Cowp.  451. 

*  S.  13  (as  to  which,  see  Van  Min- 
ing Go.  r.  Llanidloes,  1  Exch.  D.  310) 
can  hardly  be  applicable.  For  duties, 
which  include  *  cope  *  (as  to  which  see 
infra  (3)  ),  would  not  be  "  wholly  re- 
served  in    kind."     See  postj   Ghap. 


XXIII,  Sect.  4,  h, 

7  A.  11  of  sch.  1  of  each  Act.  As 
to  the  measurement,  sec  a.  3  of  sch. 
1  of  each  Act. 

'  A.  1 1  of  sch,  1  of  each  Act. 

'  A.  18  of  sch.  1  of  each  Act.  As 
to  forfeiture,  see  infra  (8). 

^^  A.  9  of  sch.  1  of  each  Act. 

"  Ih.  See  Rowls  v.  Gells,  2  Gowp. 
451.  *  Smytham '  {ante,  p.  502,  n.  ».) 
w^as  not,  before  the  passing  of  the 
Acts,  exempted  from  the  payment  of 
the  duties :  see  A.-G.  v.  Wall,  4, 
B.  P.  G.  679.     The  exemption  was 
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'  Cope '  in  High  Peak^  and  in  the  manors  other  than  ABhford 
and  Crich,  is  the  sum  of  fourpence  for  every  load  of  nine  dishes 
of  '  ore/  each  dish  being  of  a  specified  capacity  :  in  Wirksworth, 
Ashford,  and  Crich,  sixpence  for  every  load  of  nine  dishea^  In 
order  to  insure  due  payment  of  'cope/  all  'ore'  raised  is  re- 
quired to  be  measured  by  the  Barmaster.-  '  Lot '  is  set  apart 
and  taken  by  the  Barmaster  when  he  measures  any  'ore ; ' '  and, 
if  necessary,  an  action  for  an  account  will  lie  for  its  payment^ 
Payment  of  '  cope '  is  enforceable  by  an  action  of  debt  in  the 
Small  Barmote  Court,  or  the  County  Court^ 


High  Pejik. 


(y)  Transfer  and  Devolution. 

Any  person  may  transfer  his  interest  in  any  '  mine '  or  *  vein  ' 
in  High  Peak  to  any  other  person.*  The  transferor  and  trans- 
feree must  both  execute  a  transfer  in  a  specified  form ;  ^  and  the 
consideration  for  the  transfer  must  be  truly  stated.  On  the 
transfer  being  presented  to  the  Barmaster  or  his  Deputy,  duly 
stamped  and  executed,  and  proof  being  given  of  the  due  execu- 
tion, it  must  be  entered  in  the  Barmaster's  book ;  and  the  entry 
of  the  transfer  is  pHmd  facie  evidence  of  its  execution.®  Where 
any  person  entitled  to  any  'mine*  or  'vein'  in  High  Peak 
becomes  bankrupt,  a  certificate  of  the  appointment  of  his  trustee, 
when  presented  to  the  Barmaster,  must  be  entered  in  his  book.* 


there  alleged  to  be  part  of  the  cus- 
tom, and  issues  were  directed  to  try 
the  custom  at  law.  As  to  the  statu- 
tory meanings  of  ore,  see  ante,  p. 
502. 

*  A.  9  of  sch.  1  of  each  Act.  As  to 
the  capacity  of  the  dish,  see  a.  3  of 
sch.  1  of  each  Act.  See  Rowls  r. 
GelU,  2  Cowp.  451,  In  A.-G.  v. 
Wall  (4  B.  P.  C.  665),  a  case  inyolv- 
Ing  the  custom  of  High  Peak  before 
the  passing  of  the  Acts,  Mot*  was 
said  to  be  every  thirteenth  dinh 
dressed  and  made  merchantable,' and 

*  cope  *  to  be  id,  for  every  *  load  *  of 

*  ore  ;'  and  the  *  load '  was  said  to 
contain    about    500    ]>oui)d8    or    9 

*  dishes  ;  '  and  the  *  dish  '  was  said 
to  be  a  wooden  measure  about  21 
inches   long,  ^   inches   broad,  and 


4  inches  deep,  in  which  the  ore,  when 
dressed  and  separated  from  the  dirt 
and  base  minerals  adhering  to  it,  was 
immemorially  measured. 

«  Aa.  3,  7,  of  sch.  1  of  each  Act. 
In  case  the  Barmaster  does  not  at- 
tend, the  measurement  is  made  by 
two  ])erson8  employed  by  the  miner : 
a.  7  of  sch.  1  of  each  Act ;  New  Gust 
a.  5.    As  to  forfeiture,  see  i/{fra  (8). 

3  A.  9  of  sch.  1  of  each  Act. 

*  A.-G.  r.  Wall,  4  B.  P.  C.  669. 

*  A.  9  of  sch.  1  of  each  Act. 

«  14  &  15  Vict.  c.  94,  sch.  1,  a.  6. 

7  See,  for  the  form,  New  Cost, 
a.  2. 

«  14  &  15  Vict.  c.  94,  sch.  1,  a.  6  ; 
New  Cust.  a.  2. 

*  New  Cust.  a.  3. 
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And  where  any  person  entitled  to  any  '  mine  *  or  *  vein '  in 
High  Peak  dies,  having  devised  or  bequeathed  it,  the  material 
parts  of  the  probate  of  his  will  and  codicils  (if  any),  when  pre- 
sented to  the  Barmaster,  must  be  entered  in  his  book.^ 

In  the  other  districts  any  person  may  ti*ansfer  his  interest  Other 
by  causing  an  entry  to  be  made  in  the  Barmaster's  book. 
And  any  person  may  require  any  grant,  conveyance,  probate  of  a 
will,  or  other  assurance,  relating  to  any  '  mine,'  to  be  entered  in 
such  book,  with  all  necessary  particulars.  And  eveiy  document 
so  entered  has  priority  over  all  documents  not  entered ;  and  all 
documents  entered  have  precedence  over  each  other  according  to 
the  dates  of  their  entry.^ 

(6)  Forfeiture. 

If  any  'mine*    or   'vein'   is   worked   without  being  duly  Non-freeing - 
'  freed,'  ^  it  is  liable  to  forfeiture  to  the  owner  of  the  mineral  ment  for 
duties  payable  in  respect  of  it ;  and  possession  of  it  may  be  re-  ^^*^**- 
covered  in  the  Small  Barmote   Court.*     Miners  are  bound, 
under  pain  of  forfeiting  to  the  owners  of  the  mineral  duties  the 
value  of  the  *  ore,'  or  of  the  '  mine '  at  which  it  is  gotten,  not 
to  sell  any  '  ore,'  or  remove  it  from  the   '  mine,'   until   the 
measurement  required  for  the  pui-poses  of  *  lot '  and  '  cope '  ^ 
has  been  made.® 

If  a  miner  commits  a  trespass  in  the  third  '  meer  *  allotted  Trespass, 
to  the  owner  of  the  mineral  duties,^  the  '  mine,'  of  which  the 
'  meer '  in  which  the  trespass  is  committed  forms  a  part,  is  liable 
to  forfeiture  to  such  owner ;  and  possession  may  be  recovered  in 
the  Small  Barmote  Court.^ 

If  any  '  mine '  or  '  vein  '  is  neglected  and  not  wrought  with-  Non-working. 
out  sufficient  excuse ;  and  remains  so  for  three  weeks  after  notice 
of  the  intention  to  forfeit  it  shall  have  been  given  to  the  miner 
or  put  up  at  or  near  the  *  mine ;'  it  may  be  forfeited,  and 
given  by  the  Barmaster  to  any  person  or  persons  willing  to 
work  it* 

1  A.  4.  *  See  anie^  p.  512. 

*  15  &  16  Vict.  c.    clxiii,  sch,   1,         *  A.  8  of  sch.  1  of  each  Act. 
a.  6.  7  See  ante,  pp.  509,  510. 

'  See  ante,  p.  511,  *  A,  12  of  sch.  1  of  each  Act. 

^  A.  12  of  sch.  1  of  each  Act.  »  14  &  15  Vic^  c.  94,  sch.  1,  a.  19  ; 
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d.  Mutual  Rights  of  Landovmera  and  the  Miners. 

Some  of  the  rolations  between  the  landowners  and  the  miners 
have  been  already  coDsidered.^ 

Every  miner  is  entitled,  so  long  as  his '  mine  *  shall  be  worked, 
and  without  making  any  payment  therefor,^  to  the  exclusive 
use  of  so  much  of  the  surface  as  may  be  necessary  for  mining 
purposes.'  And  (as  an  incident  of  this  right)  he  is  entitled  to 
erect  upon  the  surface  any  necessary  or  proper  buildings  or 
machinery,  with  foundations  sunk  into  the  soil ;  and  from  time 
to  time  to  alter  their  description  and  character,  according  as 
improvements  are  discovered  and  introduced.^  And  he  is 
also  entitled  to  rights  of  way,  either  on  foot  or  with  carts,  from 
the  nearest  highway  to  the  '  mine,'  and  from  the  '  mine '  to  the 
nearest  running  stream,  spring,  or  natural  pond ;  and  to  use  the 
water  from  such  stream,  spring,  or  pond  for  mining  purposes.' 
But  he  is  subject,  as  to  the  exercise  of  these  rights,  to  the 
supervision  of  the  Barmaster  and  two  of  the  Grand  Jury,  or 
of  the  Steward.^  It  is  not,  however,  competent  for  a  miner, 
who  sinks  a  shaft  in  the  Hundred  of  High  Peak,  to  use  the 
surface  land  in  that  Hundred  to  dress  ore  and  place  spoil  or 
refuse  got  from  the  Wapentake  of  Wirksworth,  into  which  he 
may  have  extended  his  operational  For  the  Hundred  and  the 
Wapentake  are  distinct,  and  are  governed  by  different  Acts  of 
Parliament.^    Indeed  there  is  a  dictum,  that  a  miner  has  no 


New  Cust  a.  7  ;  15  &  16  Vict.  c.  cbdii, 
8ch.  1,  aa.  19, 20.  See,  on  this  subject, 
as  to  '  consolidated '  veins,  14  &  15 
Vict.  c.  94,  sch.  1,  a.  27  ;  15  &  16  Vict, 
c.  cLxiii,  sch.  1,  a.  28.  Sec  Wake  v. 
Hall,  8  App.  Cas.  202. 

»  Ante,  p.  609. 

'  Except  in  certain  specified  cases ; 
as  to  which,  see  a.  5  of  sch.  1  of  16 
k  16  Vict.  c.  clziii. 

*  A.  6  of  sch.  1  of  each  Act.  He 
has,  therefore,  more  than  a  mere 
easement  on  the  surface :  see  Wake 
V.  Hall,  8  App.  Cas.  214. 

<  See  Wake  v.  Hall,  7  Q.  B.  D.  299  ; 
8  App.  Cas.  202,  205,  208,  209,  212, 
214,  216.    Cf.  the  somewhat  similar 


rights  which  are  exerciseable  inde- 
pendently of  custom,  ante,  p.  274. 

*  A.  4  of  sch.  1  of  each  Act.  By  15 
&  16  Vict.  c.  cbdii  (which  applies  to 
the  districts  other  than  High  Peak) 
ornamental  waters  and  private  fisheries 
are  excepted ;  and  it  is  provided  that, 
if  the  way  passes  over  inclosed  lands, 
the  miner  must  make  and  repadr 
proper  gates  and  stiles,  and  that  the 
miner  must  not  so  use  water,  as  to 
defile  it,  or  lessen  it  whereby  cattle 
may  be  deprived  of  a  sufficiency : 
sch.  1,  a.  4. 

*  Aa.  4,  5,  of  sch.  1  of  each  Act. 

7  Wake  V.  Redfeam,  43  L.  T.  123. 
'  See  ante,  pp.  501,  n.',  503. 
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customary  right  to  use  the  surface  of  a  particular  owner  for 
treating  the  produce  got,  not  from  beneath  such  surface,  but 
from  beneath  the  surface  of  another  owner,  although  within  the 
same  district^  But  this  dictum  has  been  doubted.^  And  it  is 
at  least  certain,  that,  if  a  miner  has  the  right  in  question,  its 
exercise,  subject  as  it  would  be  to  official  supervision,  could 
hardly  prejudice  the  surface  owner.  And  it  is  equally  cei*tain, 
that,  if  he  has  not,  he  may  be  at  the  enormous  expense  of  having 
to  sink  a  fresh  shaft  every  time  he  passes  from  the  land  of  one 
owner  into  that  of  another.* 

Every  miner  must  make  and  maintain  fences  for  the  protec-  Duty  as  to 
tion  of  cattle  from  any  injury  which  may  arise  from  his  opera- 
tions.* 

A  miner,  who,  in  exercise  of  his  right  of  user  of  the  surface,  Rigbt  to 
has  erected  thereon  buildings  and  machinery  reasonably  neces-  l^^^&c. 
sary  for  the  working  of  his  '  mine,'  is  entitled,  as  against  the 
surface  owner,  to  pull  down  and  remove  the  materials  of  such 
buildings  and  to  remove  such  machinery,  at  any  time  whilst  he 
continues  to  work,  and  before  he  has  done  any  act  showing  an 
intention  to  abandon  the  '  mine '  other  than  the  act  of  pulling 
down  and  removiug.  Aad,  in  the  case  of  such  buildings,  it  is 
immaterial  that  they  may  be  made  of  brick  or  stone,  with 
foundations  sunk  into  the  soil ;  and  that  their  removal  may, 
therefore,  although  without  destroying  it,  disturb  the  soil  For 
the  miner  does  not  stand  in  the  relation  of  a  tenant  to,  nor  has 
he  any  privity  of  title  with,  the  surface  owner.  His  rights,  on 
the  contrary,  with  respect  to  the  erection  of  buildings  and 
machinery,  are  paramount  to  those  of  the  surface  owner  with 
respect  to  the  surface.  The  maxim,  quicquid  plantatur  solo 
solo  cedit,  does  not,  therefore,  apply  to  him ;  nor  is  he  subject 
to  any  doctrine  founded  upon  waste.  And  the  fact,  that  he  has 
incurred  a  forfeiture,  does  not  in  these  respects  alter  his  posi- 
tion.^    And  he   is  equally  entitled   to  exercise  these  rights 


^  Wake  r.  Hedfearn,  43  L.  T.  123,  before  the  passing  of  the  Acts. 

per  Cockburn,  C.  J.  »  Wake  v.  Hall,  7  Q.  B.  D.  295, 

»  lb,,  per  Manisty  and  Bowen,  J  J.  297,  301,  302,  303  ;  8  App.  Caa.  195, 

»  See  Wake  v.  Redfeam,  «.  #.  201,  202,  206,  207,  209,  210,  215,  216. 

<  A.  5  of  sch.  1  of  each  Act.    See  See  antCf  p.  513. 

Sybray  v.  White,  1  M.  &  W.  435,  a  case 

L  L  2 
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within  a  re^LSonaUe  time  after  he  has  ceased  to  work.*     He  is 

jioi,  however,  eijtitle<l  to  remove  such  buildings  after  he  has 

allowe^J  a  reasonable  time  to  expire,  or  has  otherwise  indicated 

an  intention  to  aban^lon  the  'mine.'     And,  for  this  parpose,  it  is 

immaterial  that  he  may  have  received  no  notice  of  forfeiture 

from  the  Barrnaster.     For  his  surface  rights  are  at  an  end  as 

b<xjn  as  he  becomes  a  trespasser  by  remaining  upon  the  land' 

And  if  the  buildings  in  question  are  not  reasonably  necessary  for 

the  working  of  his  '  mine/  he  has  no  right  at  any  time  to  remoye 

them.     For  he  is  in  such  a  case  a  wrongdoer  from  the  com* 

roencement.' 

Jhiij  znio  If  a  miner  (ails  to  find  a  '  vein/  or  discontinues  a  search,  or 

in^^rl^S   (in  the  districts  other  than  High  Peak)  fails  to  'free*  the 

buiiJiBg*.        '  founder  meers/  he  must  level  or  make  good  the  land    Or  the 

landowner  may  do  so ;  and  recover  the  expenses  from  him  in  an 

action  of  debt  in  the  Small  Barmote  Court,  or  the  County 

Court.^    And  the  landowner  is  entitled  to  require  a  miner,  on 

abandoning  his  '  mine,'  to  remove  all  buildings  which  he  has 

properly  erected  on  the  surface ;  and  to  restore  the  sur&ce  to 

its  natural  state.' 

Lanaowncni'        Iq  High  Peak  the  landowner  may  sell  and  dispose  of  the 

ri;.'bu  a»  to      othcr  minerals  and  rubbish  in  the  lands,  and  remove  the  same 

other  than       from  the  lands,  as  soon  as  the  lead  ore  has  been  extracted  there- 
lead. 

from.    And,  in  the  other  districts,  he  may  do  so  at  the  end  of 

eighteen  months  after  the  other  minerals  have  been  raised ; 
although  all  the  lead  may  not  then  have  been  extracted  there- 
from.' But,  in  exercising  these  rights,  he  must  not  injure  any 
'  mineral  property '  ^  without  the  consent  of  the  Barmaster  and 
two  of  the  Grand  Jury.® 
prMitioa  of  The  Crown,  in  working  the  third  '  meer,' '  appears  to  stand  in 

Crown  M  to 


third  meer. 


1  Wake  r.  Hall,  7   Q.  B.  D.   295,  to  forfeiture,  sec  ante,  p.  513. 

297,  301,  302,  303;  S  App.  Cag.  210,  »  Wake  v.  Hall,   8  App.  Cas.  202, 

per  Lord  Bramwell.     Ix>rda   Black-  20S,  209. 

bam  and  Wat8on  refused  to  express  an  ^  A.  1  of  sch.  1  of  each  Act, 

opinion  upon  ibis  point :  see  8  App.  *  See  Wake  v.  Hall,  8  App.    Cas. 

Cos.  202,  206.     It  follows   that   the  209,  210,  jter  Lord  Bramwell. 

buildings    and   machiuery   are   per-  *  A.  2  of  sch.  1  of  each  Act. 

Bonaltj  as  between  his  real   and  per-  7  See  ante^  p.  501. 

sonal   representatives  :    sec    8   App.  ^  A.  2  of  sch.  1  of  each  Act. 

Cas.  208,  216.  "  AntCy  pp.  509,  510. 

s  Wake  v.  Hall,  7  Q.  B.  D.  295.    As 
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a  position  similar  to  that  of  the  ordinary  miner  in  working  the 
other  'meers/^ 


e.  Mutual  Rights  of  Co-adventurera. 

If  any  pei'son  has  shares  in  a  '  mine/  and  refuses  to  join  his  Forfeiture  for 
partners  in  working  it,  or  in  contributing  to  the  expenses,  he  is  or  non-       ' 
liable  to  forfeit  his  share  to  his  partners  :  who  may  recover  it  TJ^^^'''''  ^"^ 
in  an  action  of  title  in  the  Small  Barmote  Court.^ 


/.  MutvAxl  Rights  of  the  Miners  and  other  Miners. 

It  has  been  already  seen,  that  the  right  to  mine  is  acquired  Titles. 
by  priority  of  finding ;  and  the  extent,  to  which  the  right  may 
be  exercised,  has  also  been  already  considered.'  In  disputes  as 
to  the  priority  of  title  the  longest  continued  ownerehip  prevails. 
But  all '  gifts '  are  treated  as  the  origin  of  title ;  and  workings 
prior  to  such  'gifts  *  do  not  avail  And,  in  all  cases,  the  jury  on 
a  trial  decide  the  fact  of  priority.*  Where  two  '  veins*  approach 
each  other,  but  are  parted  with  a  rither  exceeding  three  feet 
in  thickness ;  and  they  continue  asunder  for  one  '  meer  *  or 
further  in  length ;  they  are,  so  long  as  they  continue  asunder, 
treated  as  two  distinct '  veins.*  But,  when  they  meet,  the  prior 
title  takes  the  '  vein.*  ^  Where  a  '  vein  *  crosses  another  'vein,' 
the  miner  who  first  comes  to  the  *  pee,'  or  intersection,  is  en- 
titled to  the  '  pee.'  And  he  may  work  therein  as  far  as  he  can 
reach  with  a  pick  or  hack,  having  a  helve  or  shaft  three-quarters 
of  a  yai'd  long.  But  he  must  stand  wholly  within  the  cheeks 
of  his  own  *  vein,'  when  he  works.*    A  person  claiming  title  to 

a  'mine '  may  commence  an  action  of  title  in  the  Small  Barmote  s> 

Court ;  and  recover  possession.^ 

If  a  miner  commits  a  trespass  in  the  'mine'  or  'vein'  of  Trespass, 
another  person,  the  latter  may  recover  damages  in  an  action  of 
trespass  in  the  Small  Barmote  Court.®    If  a  '  view  *  is  being  had 

»  Wake  V.  HaU,  7  Q.  B.  D.  302.  «  A.  H  of  sch.  1  of  each  Act. 

»  14  &  15  Vict.  c.  94,  sch.  1,  a.  20  ;  «  A.  13  of  sch.  1  of  each  Act. 

New  Cust.  aa.  8,  10  ;  15  &  16  Vict.  c.  ?  a.  16  of  sch.  1  of  each  Act.    See 

clxiii,  Bch.  1,  a.  21.  ante^  p.  507. 

3  Ante^  pp.  509,  510.  ^  A.  16  of  sch.  1  of  each  Act.    See 

^  A.  15  of  sch.  1  of  each  Act.  ai^e^  p.  507. 
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at  the  in^taDce  of  anj  persoD,  not  being  a  litigant  in  an  acdon 
in  a  Small  Barmote  Court,  for  the  purpose  of  ascertaining 
whether  a  trespass  is  being  committed;  and  the  majority  of 
the  Grand  Jury  are  of  opinion  that  a  trespass  is  being  com- 
mitted, but  that  the  fact  does  not  yet  clearly  appear;  the 
Steward  may  require  the  alleged  trespasser  to  give  security 
for  the  value  of  all  'ore/  which  may  be  gotten  in  his  work- 
ings, until  the  fact  can  be  ascertained.  And,  in  default  of 
such  security,  he  may  authorize  the  Barmaster  to  retain  aU 
such  '  ore.'  And  if,  at  any  adjourned  *  view,'  the  Grand  Jury 
are  of  opinion  that  a  trespass  has  been  committed,  the  injured 
party  may  obtain  the  benefit  of  and  enforce  the  security ;  or 
he  may  obtain  deliveiy  of  the  '  ore.'  And,  if  either  party  feels 
himself  aggrieved;  he  may  prosecute  his  claim  in  the  Small 
Barmote  Court.^ 
Vorif^hanf&r  The  liability  to  forfeiture  for  neglecting  to  work  has  been 
noo-working— j^j^g^  mentioned.'  Although  a  forfeiture  is  incurred,  the 
in^t.miDg  right  of  property  in  the  buildings  and  machinery  used  in  con- 
nexion with  the  'mine'  continues  in  the  miner;  who  may  accord- 
ingly remove  them,  or  receive  compensation  firom  the  incoming 
miner  for  allowing  them  to  remain.  And  the  incoming  miner 
may,  on  the  other  hand,  require  their  removal,  if  he  is  unwilling 
that  they  should  remain.' 


miDer. 


g.  Tithe-cnvners — Creditors — *  Believers.* 

Tithe-ownen.  There  is  payable  by  way  of  tithe  the  tenth  dish  of  all  lead 
ore  gotten  in  Worselworth,  Hartingion,  and  Eyam  ;  ^  and  nine 
pence  a  load  of  nine  dishes  of  all  lead  ore  gotten  in  Stoney 
Middleton.^  And  payment  maybe  enforced  by  an  action  for  an 
account.'    Tithe-ore  is  not  due  in  respect  of  mines  in  Matlock 


>  14  &  15  Vict.  c.  94,  »ch.  1,  a.  28 ; 
15  &  16  Vict.  c.  clxiii,  eeh.  1,  a.  29. 

*  Ante  J  p.  613. 

»  See  Wake  v.  Hall,  7.  Q.  B.  D. 
303  (affinncd,  8  App.  Cas.  195). 

**  This  was  so  by  custom  before  the 
passing  of  15  &  16  Vict.  c.  clxiii : 
see  Brown  t.  Vennndeii,  1  Cb.  Cas. 
272,  282  ;  Pindar  v,  Jackson,  1  Wood^ 


315  ;  Tapping  on  the  Act,  pp.  35, 
36.  And  the  cnstom  has  been  pze* 
served  by  the  Act :  see  a.  67. 

*  Barton  v.  Spencer,  2  Wood, 
336. 

*  Brown  v.  Vermnden,  «.«. ;  Pindar 
V.  Jackson,  «.  «. ;  Burton  v.  Spencer, 
«.  1. 
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or  Bradbourne.^    It  is  not  due  of  common  right ;  or  otherwise 
than  by  custom.^ 

Any  person  claiming  a  debt  against  a  miner  for  articles  Orediton. 
furnished  to  a  '  mine/  or  for  mining  purposes,  or  for  work  or 
labour  in,  upon,  or  in  respect  of  any  '  mineral  property/  *  may 
recover  the  amount  due  in  an  action  of  debt  in  the  Small 
Barmote  Court.* 

If  a  person  'unwaters'  or  gives  'relief  to  any  *mine'  or  "Relieyere." 
'vein/  the  owner  of  the  'relieved  mine  *  is  obliged,  so  long  as 
the  'relief  is  continued,  to  deliver  to  the  person  giving  the 
'relief*  such  portion  of  the  'ore'  got  in  the  'relieved  mine' 
under  the  level  at  which  the  '  relief '  has  been  given,  as  the 
Barmaster  and  Grand  Jury  may  determine.  And  such  portion 
must  be  delivered,  dressed  and  made  merchantable,  by  the 
owner  without  concealment  or  diminution ;  and  it  must  be  free 
from  all  charges  in  getting  and  dressing.  And  the  value  of  it 
may  be  recovered  in  the  High  Court ;  or,  if  under  £50,  in  the 
County  Court.^ 


Sect.  2.— REMAINING  LOCAL  RIGHTS  AND  CUSTOMS. 

(a)  Isle  of  Man. 

Under  the  Act  of  Settlement  of  the  Isle  of  Man  the  right  of  lale  of  Man. 
property  in  the  mines  and  quarries,  and  in  the  minerals  (not 
being  clay  and  sand),  in  the  customary  estates  of  inheritance 
in  the  Island  is  vested  in  the  Crown.^    But  the  owners  of 


»  Chappel  V.  Ward,  1  Wood,  113 ; 
Pindar  v.  Jackson,  ih,  315. 

'  Buxton  V.  Hutchinson,  2  Yem, 
46. 

s  See  awte^  p.  601. 

"i  A.  16  of  sch.  1  of  each  Act.  See 
ante^  p.  507. 

»  14  &  15  Vict.  c.  04,  sch.  1,  a. 
26  ;  15  &  16  Vict.  c.  clziii,  sch.  1,  a. 
27.  The  custom,  to  which  this  statu- 
tory sanction  is  given,  is  one  long 
known  in  Derbyshire.  It  has,  in  fact, 
been  the  practice  for  companies  of 
adventurers  to  construct  and  main- 
tain large  soughs  or  canals  in  that 


county  for  the  purpose  of  draining 
the  lead  mines,  upon  an  agreement 
with  the  mine  owners  to  allow  them 
a  portion  of  the  ore  raised  :  sec  Ark- 
wright  V.  Cell,  5  M.  &  W.  203, 228, 229 ; 
Tapping  on  the  former  Act,  p.  25. 
The  soughs  are  constructed  through 
the  lands  of  third  parties,  either  under 
licenses  obtained  from  them,  or  as 
part  of  the  custom :  see  Arkwright  f . 
Gell,  u,8, 

0  See  Ballacorkish,  &c.  Mining  Co. 
17.  Harrison,  L.  R.  5  P.  C.  49  ;  A.-Q.  r. 
Mylchreest,  4  App.  Cas.  294. 
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customary  estates  of  inheritance  in  the  customary  tenements  in 
the  Island  are  entitled  by  immemorial  custom  to  the  clay  and 
sand  therein  ;  the  custom  having  grown  up  with  the  tenures  as 
one  of  their  customary  incidents,  and  not  being  incapable  of 
having  had  a  legal  origin.^  The  Crown,  and  persons  actinjg 
under  its  authority,  have  a  customary  right  to  go  upon  the 
customary  tenements,  and  pierce  the  surface  for  mining  pur- 
poses ;  subject  to  a  customary  liability  to  make  compensation 
to  the  tenants  for  any  damage  thereby  done.^  Whether  a 
liability  can  exist  by  custom  to  make  compensation  for  an  act, 
which  does  not  constitute  legal  damage,  seems  doubtful.^ 

(fi)  Staffm^dahire. 

»stafford8hire.  The  following  custom  prevails  with  respect  to '  butty  colliers  '* 
in  Staffordshire  : — If  they  leave  off  working  a  coal  mine  without 
giving  notice,  they  are  not  entitled  to  be  paid  for  '  gate-roading,' 
*  air-heading,'  or  coals  *  undergona'  But  if  they  give  notice, 
they  ai-e  entitled  to  be  paid  for  those  things  by  the  owner  of 
the  mine.  And,  if  the  mine  is  not  worked,  they  are  not  bound 
to  wait  until  the  working  is  recommenced,  and  then  to  look 
for  payment  to  the  succeeding  butty  colliers.^ 


Durham  and 
Yorkshire. 


(y)  Durham  and  Yorkshire, 

Tithe  is  due  by  custom  of  lead  ore  dug  in  the  mines  called 
*  Grass  Groves,'  in  Teasdale  Forest  in  the  county  of  Durham ; 


>  A.-G.  V,  Mylchreest ,  4  App.  Gas.  294. 

3  Ballacorkish,  &c.  Mining  Ck).  v. 
Harrison,  L.  R.  5  P.  C.  54  ;  A.-G.  v, 
Mylchreest, «.  *.  309. 

3  Ballacorkieh,  &c.  Mining  Co.  v. 
Harrison,!/.  «., 64, 65.  See  » »^e, pp.  389, 
390.  As  to  the  local  right  to  dig  for 
stone  not  being  forfeited  by  a  non-user 
fi)r  21  years,  see  Christian  v.  Gibson,  3 
Moo.  P.  C.  351.  The  Eccl.  Leas.  Acts 
do  not  apply  to  the  Isle  of  Man : 
ante^  p.  176,  n.  ^:  see  the  Bishop*s 
Mines  and  Quarries  (Tynwald)  Act, 
1868. 

*  Butty  colliers  are  two  or  more 
working  coUiers  who  join  together; 


and  enter  into  an  agreement  with  a 
mine  owner  to  get  cual  or  ironstone 
from  the  mine,  at  so  much  a  yard  or 
so  much  a  ton,  and  sometimes  at  so 
much  a  day.  They  are  not  allowed 
to  under-let  the  work  or  leave  It ;  but 
they  employ  other  workmen  under 
them  ;  and  they  are  responsible  for 
their  wages.  They  usually  work  manu- 
ally  themselves  ;  and  they  may  bind 
themselves  to  the  mine  owner  to  do 
so.  See  Bowers  v.  Lovekin,  6  E.  &  B. 
584 ;  Sleeman  v,  Barrett,  2  H.  &  C. 
934. 

*  See  Bannister  r.  Bannister,  9  C, 
&  P.  743. 
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and  no  deduction  can  be  made  for  digging,  winning,  and  getting.^ 
So  tithe  is  due  by  custom  of  lead  ore  when  clesined  and  washed 
in  Stanhope  in  Weardale  in  the  same  county  ;  and  no  deduction 
can  be  made  for  digging,  winning,  and  getting.^  Tithe  is  also 
due  by  custom  of  such  lead  ore  dug  in  Arkilgarthdale  in  York- 
shire as  will  not  go  through  sin  inch  '  riddle  *  as  it  falls  from  the 
'  picks.*  ^  In  every  case  payment  may  be  enforced  by  an  action 
for  an  account.*  And  the  impropriator  may  obtain  liberty  in 
such  an  action  to  go  down  into  the  mine  and  inspect  it^  and  for 
that  purpose  to  make  use  of  the  defendant's  tackle  ;  to  secure 
himself  against  fraud.^ 

(h)  The  Colonies. 

The  principle,*  that  a  grant  of  lands  by  the  Crown  will  not  The  Coloniea. 
pass  gold  or  silver  mines  therein,  unless  they  are  expressly 
granted,  applies  to  a  grant  of  lands  in  the  Colonies.  It  has  for 
instance  been  held,  that  a  grant  of  lands  in  Victoria  made 
before  the  passing  of  the  Imperial  Statute,  18  &  19  Vict.  c.  55,^ 
did  not  operate  to  pass  gold  or  silver  mines ;  they  not  having 


>  Tally  V.  Halsall,  1  Wood,  74. 

«  Basire  v.  Wharton,  ib,  83. 

'  LonBdale  v,  Bathurst,  2  ib,  302. 

*  See  the  preceding  cases. 

*  See  Lonsdale  v.  Bathurst,  u.  s.  Pe- 
culiar customs  also  formerly  prevailed 
amongst  the  silver  and  copper  miners 
of  Northumberland,  Cumberland  and 
Yorkshire  ;  amongst  the  miners  of 
Alston  Moor  in  Cumberland  (sec  Lead 
Co.  V,  Richardson,  3  Burr.  1344, 1345) ; 
amongst  the  lead  miners  of  the  Forest 
of  Mendip,  in  Somersetshire;  and  in 
other  parts  of  England.  See  Smirke*8 
Rep.  of  Vice  v.  Thomas,  pp.  115  e^ 
teq.,  121,  125,  127.  In  the  Mendip 
waste  are  divers  "grooves'*  and  mines 
of  lead,  for  which  any  man  may  dig 
on  payment  of  one-tenth,  by  the  name 
of  lot-lead,  to  the  loid  of  the  manor 
of  Wells :  see  Hippisley  r.  Bath  & 
Wells,  cited  in  Elton  on  Commons, 
112.  In  Strode  v.  Little  (1  Vem.  58) 
where  a  bill  was  brought  in  Chancery 


for  an  account  of  the  profits  of  the 
Mendip  mines,  the  defendant  pleaded 
an  Act  of  Parliament,  which  had  given 
exclusive  jurisdiction  of  all  matters 
arising  within  the  mines  to  particular 
Courts.  The  plea  was  overruled,  on 
the  ground  that  there  was  no  aver< 
ment  that  those  Courts  included  a 
Court  of  Equity.  All  the  customs 
referred  to  in  the  preceding  part  of 
this  note  are  now  obsolete.  In  R.  v. 
Baptist  MiU  Co.  (1  M.  k  S.  612)  there 
was  a  demise  by  the  lord  of  the 
manor  of  Rowberrow,  in  Somerset,  of 
the  lot  or  toll  of  one-fourth  of  the 
lapU  ealamxnarU  raised  within  the 
manor ;  but  whether  this  had  its  origin 
in  custom  or  agreement  does  not  ap- 
pear :  see  p.  617. 

*  See  antef  pp.  40,  41. 

"  By  this  Act  the  Crown  formally 
transferred  its  rights  in  the  gold  and 
silver  in  Victoria  to  be  dealt  with  by 
the  Colonial  Legislature, 
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been  expressly  mentioned  in  the  grant^  Mining  rights  in 
the  Colonies  are  chiefly  regulated  by  Acts  of  the  local 
legislatures.' 


'  See  Woolley  v.  A.-G.  of  Victoria, 
2  App.  Cas.  163.  In  Tajlor  v.  A.-G. 
(8  Sim.  413)  a  lease  by  the  Crown  of 
all  mines  in  the  province  of  Koya 
Scotia  was  held  to  include  mines  in 
the  island  of  Cape  Breton. 

*  A  detailed  reference  to  these 
Acts,  which  are  numeroas ;  or  to 
the  dccisioDB  thereon,  which  are  also 
numerous ;  would  be  outside  the  scope 
of  this  work-  It  may,  however,  be 
mentioned,  that  of  the  decisions 
thereon  the  following  came  before 
the  Privy  Council : — As  to  mining 
rights  generally  in  Victoria,  Walhalla 
Gold  Co.  r.  Mulcahy,40L.  J.  P.  C.  41  : 
see  also  CoL  Bk.  of  Australasia  v, 
Willan,  L.  R.  5  P.  C.  41 ;  Woolley  v. 


A.-G.  of  Victoria,  m.  t.  As  to  the 
jurisdiction  of  the  Courts  of  Mines 
there,  and  their  relation  to  the  Su- 
preme Court,  Walhalla  Gold  Co.  v. 
Mulcahy,  «.  #.;  CoL  Bk.  of  Aus- 
tralasia V.  WiUan,  tr.  «.  As  to  the 
operation  in  New  Zealand  of  the 
Gold  Fields  Act,  1866,  Maclean  v. 
Macandrew,  43  L.  J.  P.  C.  69.  As  to 
rights  to  mines  and  Ordinary  Quartz 
Claims  in  Queensland,  Hollyman  v. 
Noonan,  1  App.  Cas.  595.  As  to 
rights  to  mines  under  State  grants 
in  Griqualand  West,  Webb  v.  Giddy, 
Giddy  v.  Webb,  3  ib,  908;  Webb 
V,  Wright,  8  ib.  318.  And  as  to 
rights  to  gold  mines  in  Nova  Sootia, 
Mott  V.  Lockhart,  ib.  568. 


CHAPTER  XXIL 

STRANGERS— WRONGFUL  POSSESSION— WRONGFUL 
ABSTRACTION— MALICIOUS  INJURIES. 

Sect.  1. -STRANGERS— WRONGFUL  POSSESSION. 

a.  Existence  of  Remedies. 

The  remedy  of  recovery  of  possession  is  maintainable  in  Beooyeiy  of 
respect  of  mmes,  whether  open  or  unopened/  if  such  mmes  and 
the  overlying  surface  are  possessed  by  the  same  person,  and  the 
remedy  in  respect  of  the  mines  is  merely  a  part  of  the  remedy 
in  respect  of  the  whole  solum  from  the  surface  down  to  the 
centre.^  And  the  same  remedy  is  maintainable  in  respect  of 
open^  mines,  as  the  distinct  subject-matter  of  an  action.^ 
Whether  it  is  maintainable  for  unopened^  mines  as  the  distinct 
subject-matter  of  an  action,  was  until  somewhat  recently  a  ques- 
tion upon  which  there  was  no  very  distinct  authority.^  It  was, 
however,  stated  in  a  somewhat  recent  case,  that  there  may  be 


^  Ab  to  open  and  new  mines,  see 
ante,  pp.  22  et  seq. 

'  Ejectment  formerly  lay :  see 
Harebottle  v,  Placock,  Gro.  Jtic.  21  ; 
Qoodtitle  v,  Alker,  1  Burr.  143 ; 
Crocker  v.  Fothergill,  2  B.  &  AL 
660. 

'  See  Comyn  v.  Eyneto,  Cro.  Jac. 
150 ;  Comyn  v.  Wheatley,  Noy,  121  ; 
Sanders  v.  Partridge,  ib.  132 ;  Whit- 
tingham  v.  Andrews,  1  Salk.  256  ; 
now.  Andrews  v.  Whittingham,  Carth. 
277  (a  case  of  coal  mines  in  Durha'Ji, 
where  the  number  of  them  was  not 
mentioned) ;  Rich  v.  Johnson,  2  Str. 
1142 ;  Port  v.  Turton,  2  WUs.  172  ; 
Sayer   v.    Pierce,  1  Ves.  Sen.   232; 


Rose  V.  Nizon,  2  J.  &  W.  555.  See 
also  Doe  v,  Aldcrson,  Smirke's  Rep. 
of  Vice  V.  Thomas  ;  Bowser  v,  Colby, 
1  Ha.  114  ;  Dartmouth  v.  Spittle, 
19  W.  B.  445.  See,  however,  the  dic- 
tum in  Brown  v.  Chadwick,  7  Ir. 
C.  L.  Rep.  108,  a  case  of  open  quarries. 
See  also  Vice  v,  Thomas,  u^.;  and 
Burt  Comp.  364.  See,  as  to  licences, 
antfif  pp.  252,  253 ;  as  to  tin  bounds, 
ante,  p.  430. 

*  Upon  the  point  in  question,  see 
Sayer  v.  Pierce,  1  Yea  Sen.  232,  233  : 
'Wilkinson  v.  Proud,  11  M.  &  W.  33. 
The  sherifE  could  not  have  given  pos- 
session of  unopened  mines :  see  Cole 
on  Bject.  91, 
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a   corporeal   right   to   unopened   mines ;   of  which  of  coarse 
pos.ses.sion  may  be  recovered.' 

And  proceedings  are  maintainable  to  establish  a  title  to  mines. 
Even  before  the  Judicature  Acts,  although  the  legal  estate  might 
not  have  been  outstanding,  such  proceedings  were  almost  always 
maintainable  in  equity  ;^  either  on  the  ground,  that  mines  were 
a  species  of  trade,  and  that  the  taking  of  an  account  was  usually 
required  ;^  or  on  the  ground,  that  the  mine  in  question  might 
be  ruined,  if  it  were  necessary  to  wait  for  the  legal  remedy ;  * 
or  on  the  ground,  that  a  question  as  to  confusion  of  boundaries 
was  usually  involved.^  A  title  to  mines  and  minerals  may  also 
in  substance  be  established  under  the  Land  Registry  Act.' 


b.  L088  of  Remedies. 

Limit.  Act«^      A  title  to  mines  or  quarries,  as  part  of  the  entire  solum  froni 

^oA^w  sw       ^^^  surface  down  to  the  centre,  is  capable  of  acquisition  under 

part  of  entire   ^y^Q  Limitation  Acts.^    And  a  title  may  be  acquired  against  a 

public  body,  such  as  the  surveyors  of  highways,  no  less  than 

against  an  individual.^    And,  if  the  Acts  of  the  person  who 


>  Sec  Low  Moor  Co.  r.  Stanley 
Coal  Co.  34  L.  T.  N.  S.  186,  jfcr  Lord 
Cairns.  This  was  in  the  same  case 
doubted  by  Hellish,  L.  J. ;  in  conse- 
quence of  the  passage  in  Shep.  Touch., 
cited  antCf  p.  202,  n. '.  Mellish,  L.  J. 
construed  the  passage  as  meaning, 
that  in  every  case  a  right  to  dig  mines 
was  a  mere  incorporeal  heredita- 
ment. But  Lord  Cairns  construed 
it  as  merely  meaning,  that  in  every 
case  the  particular  language  of  a 
deed  should  be  examined  in  order  to 
ascertain  the  intention. 

3  See  Story  v.  Windsor,  2  Atk.  630  ; 
Falmouth  v.  Innys,  Mosely,  89. 

•  Story  V.  Windsor,  v.  t.  See  also 
antef  p.  57,  n.  ^  and  other  cases  there 
cited  ;  and  sec  Phillips  v.  Homfray, 
52  L.  J.  Ch.  405. 

•  Falmouth  v.  Innys,  «.  #. 

•  Bayer  r.  Pierce,  1  Ves.  Sen.  233  :  see 
also  Vice  r.  Thomas,  Smirke.  As  to 
production  of  documents  in  cases  as  to 
boundaries,  see  Adams  r.  Lloyd,  3  H, 


&  K,  351  ;  Jenkins  r.  Bushby,  35  L.  J. 
Ch.  400  ;  Ponsonby  r.  Hartley,  W.  N. 
1883,  13,  44. 

•  25  &  26  Vict.  c.  53.  The  Act 
obliges  an  applicant  thereunder  to 
state  in  the  description  of  the  land 
to  be  furnished  by  him,  whether  or 
not  he  claims  to  be  entitled  to  aU  or 
any  of  the  subjacent  mines  and 
minerals.  And,  unless  he  expressly 
mentions  mines  or  minerals,  they  are 
deemed  not  to  be  included.  And,  if 
he  expressly  mentions  them,  it  be- 
comes the  duty  of  the  registrar  to 
have  espc:;ial  regard  thereto  in  all 
subsequent  inquiries  to  be  made  by 
him  with  respect  to  such  land,  and  in 
the  investigation  of  the  title  thereto, 
and  also  in  the  service  of  the  statu- 
tory notices  :  sec  s.  9. 

7  3  &  4  WiU.  4,  c.  27  ;  37  &  38 
Vict.  c.  57. 

"  Thew  V.  Wingate,  10  B.  k  S.  714, 
n.  ;  Smith  v.  Stocks,  ib,  701. 
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claims  the  title  show  such  a  possession  as  would  have  enabled 
him  to  maintain  trespass  against  a  stranger  for  entering  and 
working,  that  fact,  of  itself,  stamps  his  possession  as  an  adverse 
possession ;  in  respect  of  which  the  Limit.  Acts  may  commence 
to  operate.^ 

Thew  V.  Wingate  ^  is  an  example  of  the  acts  which  will  Thew  v. 
suffice  for  this  purpose.  There,  under  an  Inclosure  Act,  an  allot-  ^'^^ 
ment  (called  No.  158)  of  land  containing  a  gravel  pit  was  made 
to  surveyors  of  highways  for  repairing  purposes ;  and  adjoining 
lands  were  allotted  to  another  person.  The  surveyors  obtained 
gravel  from  No.  158  down  to  the  year  1813 ;  but  thenceforth 
until  1858  they  never  entered  or  exercised  any  right  thereon. 
In  1813  the  adjoining  allottee  built  a  cottage  and  barn,  and 
other  buildings,  on  part  of  No.  158,  and  inclosed  part  of  it  with 
a  fence.  About  the  same  time  he  cut  off  a  corner  of  it ;  and  he 
thereafter  used  such  corner  with  part  of  his  own  allotments  as 
one  entire  arable  field.  In  1814  or  1815  he  cleared  out  the  pit, 
and  converted  it  into  a  pond.  It  was  held,  that  the  acts  of  the 
adjoining  allottee,  being  acts  of  ownership  in  parts  of  the  sub- 
soil of  a  single  and  undivided  piece  of  land,  were  evidence  that 
he  had  taken  possession  of  the  whole;  that  such  possession 
would  have  enabled  him  to  maintain  trespass  against  a  stranger 
for  meddling  with  the  subsoil ;  and,  accordingly,  that  he  had 
acquired  a  title  against  the  surveyors.  So  in  Smith  v.  Stocks.^  Smith  f. 
There,  under  an  Inclosure  Act,  a  gravel  pit  was  allotted  to 
surveyors  of  highways  for  repairing  purposes.  The  pit  was 
entirely  surrounded  by  the  plaintiflTs  land.  From  1837  to 
1863  the  surveyors  ceased  to  take  gravel  from  the  pit,  and  took 
no  steps  to  assert  their  right  thereto.  In  1837  a  tenant  of  the 
plaintififs  predecessor  filled  up  part  of  the  pit ;  and  he  cultivated 
the  surface  as  arable  land  until  1863.  In  1839  another  tenant 
ploughed  up  the  remaining  portion;  and  he  cultivated  it  as 
arable  land  until  1863.  It  was  held,  that  the  title  of  the 
surveyors  was  barred  by  the  Statute  of  Limitations.  And  in 
the  same  case  the  fact,  that  the  first-mentioned  tenant  was 
in  1844    elected  a  surveyor,  and  held  office  for  a  year,  was 

»  Thew «. Wingate,  10  B. &  S. 714,n. :  MO  B.  &  S.  714,  n. 

see  p.  721,  n,,  per  Blackburn,  J.     Aa         '  lb,  701. 
to  trespass,  see  infra.  Sect.  2,  b. 
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hc'M  insufScient  to  interrupt  the  running  of  the  Statute ;  the 
character  of  his  possession  as  tenant  not  haying  been  altered 
durinflf  his  vear  of  oflSce. 

However,  it  would  appear,  that,  to  acquire  a  title  to  mines  or 
quarries,  as  part  of  the  entire  solum  from  the  surface  down  to 
the  centre,  it  is  not  necessary  that  the  surface  should  be  inclosed 
or  fenced.  It  has  been  laid  down,  that  in  such  a  case  adverse 
possession  may  be  acquired  by  an  user,  such  as  a  farmer  might 
exercise  over  his  farm.* 

A  title  to  mines  or  quarries,  whether  open  or  unopened,'  as  a 
separate  subject-matter,  is  also  capable  of  acquisition  under  the 
Limit  Acts,  if  the  person  claiming  them  has  already  the  exclu- 
sive right  to  the  surface.'  And  if  his  acts  show  such  a  posses- 
sion of  them  as,  if  he  were  not  already  entitled  to  the  sur&ce, 
would  have  enabled  him  to  acquire  a  title  to  them  as  part  of 
the  entire  solum  from  the  surface  down  to  the  centre,  they  will 
enable  him  to  acquire  a  title  to  them  as  a  separate  subject- 
matter.^  And  a  title  to  mines  or  quarries,  whether  open  or 
unopened,'  as  a  separate  subject-matter,  is  equally  capable  of 
acquisition,  where  the  person  claiming  them  has  not  already  the 
exclusive  right  to  the  surface.'  For  the  same  principle  must 
apply  where  mines  or  quarries  are  approached  laterally  as  that> 
which  applies  where  they  are  approached  vertically.  And  in  the 
case  of  unopened  '  mines  forming  a  separate  subject-matter,  it 
has  been  held,  that  where  a  tenancy  at  will  had  been  established 
by  an  entry  into  possession  under  an  unenroUed  bargain  and 
sale,  the  Statute  of  Limitations  began  to  run  from  the  first  year 
of  such  tenancy ;  so  as,  after  the  proper  lapse  of  time,  to  perfect 
the  title  of  the  bargainee.®  And  an  unmistakeable  adverse 
possession  would  probably  be  shown,  if  the  mine  or  quarry  in 


1  See  Scddon  v.  Smith,  36  L.  T. 
168,  169.  Cf.  the  law  in  the  caae  of 
licences,  ante,  p.  253. 

'  As  to  open  and  new  mines  or  qaar- 
ries,  see  antej  pp.  22  et  $eq, 

»  See  Thew  v,  Wingatc,  10  B.  k  8. 
714  n.,  721  Tipper  Blackburn,  J. 

^  lh,\  see  ante,  p.  525  As  to 
Scotch  law,  see  Fleeming  r.  Howden, 
6  Scss.  Cas.  (3rd  ser.)  783. 


•  See  Dartmouth  v.  Spittle.  19  W.  B. 
445. 

•  Low  Moor  Co.  v.  Stanley  Coal 
Co.  34  L.  T.  186,  per  Lords  Cairns 
and  Coleridge.  MeUish,  L.  J.  doubted 
whether  the  Statute  could  apply ;  on 
the  ground,  that  ejectment  would  not 
hare  lain :  see  ante,  p.  524,  n.  K 
Ct  Story  V.  Windsor,  2  Atk.  630, 
632. 
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question  were  surrounded  on  all  sides  with  galleries,  and  a 
certain  defined  area  so  opened  out.^ 

However,  as  bas  been  already  seen,*  where  there  is  an  entry  PoBseasion  of 

,  ,  -    part  of  a  mine 

into  possession  of  part  of  a  mine,  the  possession  of  the  whole  — poesession 
will,  or  will  not,  in  general,  be  presumed,  according  as  the  pos-  l^^^  ^"** 
session  of  the  part  is  rightful,  or  under  a  colour  of  right,  or  is 
wrongful.  And  from  this  it  follows,  that  where  the  entry  into 
possession  is  wrongful,  a  title  can,  in  general,  be  only  acquired 
in  respect  of  the  part  of  which  actual  physical  possession  has 
been  taken.'  Where  a  man  enters  on  and  takes  possession  of 
one  seam  of  coal,  and  by  lapse  of  time  acquires  a  title  to  it,  the 
law  will  not  presume  that  his  possession  extends  to  all  the 
other  seams  of  coal  lying  under  that  particular  one.^ 

Mere  non-user  by  a  mine  owner,  no  matter  for  how  long  a  Non-mer. 
time,  will  not  give  the  surface  owner  a  title  to  mines  or  quarries 
by  prescription.  In  the  case  of  other  kinds  of  property  the 
inference  of  an  abandonment  of  a  right  by  non-user  may  fairly 
be  made.  But  not  in  the  case  of  mines.  For  mines  are  fre- 
quently purchased  or  excepted  for  the  express  purpose  of  keeping 
them  unwrought  until  other  mines  shall  be  exhausted.  These 
propositions  were  laid  down  long  before  the  first  Real  Prop.  Limit. 
Act^  came  into  operation.*  Indeed  in  one  case  it  was  laid 
down,  that  there  could  be  no  presumption  of  a  grant  of  mines, 
in  the  face  of  an  express  exception  on  a  sale  many  years  pre- 
viously ;  although  the  mine  owner  had  permitted  an  expenditure 
by  the  surface  owner  in  respect  of  the  mines  without  making 
any  claim  thereto.^  And  the  Limit.  Acts  have  not  made  any 
change  in  the  law.  In  McDonnell  v.  McKinty,^  a  case  decided 
since  the  first  of  them  came  into  operation,  it  was  said : — 
**  Discontinuance  means  an  abandonment  of  possession  by  one 
person  followed  by  the  actual  possession  of  another  person." 


1  See  Ashton  v.  Stock,  6  Ch.  D.  Co.  34  L.  T.  N.  S.  186, 189. 

726.     Sec  also   Seaman  v.  Vawdrcy,  »  3  &  4  Will.  4,  c.  27. 

16  Ves.   392 ;    Mawson  v,  Fletcher,  *  See  Seaman  v.  Vawdrcy,  16  Ves. 

10  Eq.  214,  219  ;  6  Ch.  94.  392  :  see  also  Crang  v.  Adams,  5  B.  P.  C. 

*  AnfCf  p.  41.  588 ;  Hodgkinson  v,  Fletcher,  3  Doug. 

*  McDonneU  v.  McEinty,  10  Ir.  L.  31 ;  Adair  v,  Shaftoe,  cited,  19  Ves. 
R.  627  ;   Dartmouth  v.  Spittle,  19  W.  166. 

B.  445.    See  also  Ashton  v.  Stock, «.  #.  ^  Adair  v,  Shaftoe,  w.  «. 

^  Sec  Low  Moor  Co.  v.  Stanley  Coal  ^  10  Ir.  L.  R.  514. 
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.  .  .  .  "  Only  by  user  of  them,  or  by  some  unequivocal  act  of 
possession/*  can  a  person  who  has  excepted  mines  from  a  sale 
be  dispossessed  by  lapse  of  time.^    .   .    .  "Mines  from  their 
nature  are  exempted  from  the  presumption,  which   non-user 
justifies  in  other  kinds  of  property;  for  mines  are  frequently 
purchased  or  excepted  with  a  view  to  their  being  opened  and 
worked  at  a  future  time/'  ^    The  Limit.  Acts  do  not  apply  to 
the  mere  want  of  actual  possession  by  the  owner ;  but  to  cases 
where  the  owner  has  been  out  of  possession,  and  some  other 
person  has  been  in  possession.^      Hiew  v.    Wingate^  is  an 
example  of  the  acts  of  possession  which  will  be  regarded  as 
"  unequivocal."  ^ 
Purchase  and       The  observations  in   McDonnell  v.    McKinty  are  not,  it 
proUbly"©!!     will  be  obscrvcd,  confined  to  the  case  of  a  mine  being  ex- 
M°to*non^*'°^  cepted  from  a  sale.     They  are  also  applied  to  the  case  of  a 
«»er.  mine   being    purchased.*    In  other  words^   they  are   applied 

not  merely  to  non-user  by  a  person  who  has  once  been  in 
possession;  but  to  non-possession  by  a  peiBon,  who,  with  the 
right  to  take,  has  never  actually  taken,  possession.  And  it 
is  submitted  that  this  is  the  law.  And,  if  so,  it  is  not  neces* 
saiy,  that  a  mineral  lessee,  whom  the  Statute  of  Uses  may 
not  have  clothed  with  possession,  should  make  an  actual  entry 
within  the  period  prescribed  by  the  Limit.  Acts,  in  order  to 
preserve  his  rights  against  his  lessor;  the  latter  not  having 
been  himself  in  adverse  possession.  Indeed,  if  the  law  were 
otherwise,  the  lessor  of  a  mine,  whose  lessee  could  not  avail  him- 
self of  the  Statute  of  Uses,  and  was  disentitled  to  work,^  might, 
it  would  seem,  without  any  default  by  the  lessee,  insist  that 
upon  the  expiration  of  twelve  years  from  the  date  of  the  lease, 
the  right  of  possession  had  become,  ipso  facto,  revested.®    In 

I  P.  526.  383,  385. 

«  P.  527.     Cf.  Jamieson  v,  Harvey,  *  10  B.  &  S.  714  n. 

W.  N.  1876,  p.  277.  »  See    the   facts    stateii,   nnte,   p. 

8  Smith    V.  Lloyd,    9    Exch.    562,  525. 

672  ;  Thew  r.  Wingate,  10   B.  &    S.  •  See  mtpra.    See  also  Seaman  r. 

719  n.,  720  n.  ;   Smith  r.  Stocks,  ih,  Vawdrey,  16  Ves.  392. 

701  ;  Dartmouth  v.  Spittle,  19  W.  R.  ?  See  ante^  p.  227. 

445.      See    also    Low  Moor    Co.    v,  ^  See  and  consider  Low  Moor  Co. 

Stanley  Coal  Co.  33  L.  T.  N.  S.  436  r.  Stanley  Coal    Co.,  83  L.  T.  436 ; 

(affd.  34  ih.  186)  ;    and  cf.  Totten-  34  ih,  186. 
ham  V.   Byrne,  12   Ir,    C.    L.    Rep. 
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Keyse  v.  Powell}  however,  it  seems  to  have  been  assumed,  that 

a  mineral  lessee,  who  had  never  actually  entered,  and  who  could  • 

not  avail  himself  of  the  Statute  of  Uses,  had  for  all  purposes, 

although   without  any  advei-se  possession  in  another,  a  mere 

interesse  tei^mini  ;    and  was,  accordingly,  liable  to  be  barred  of 

his  right  after  the  lapse   of  the  statutory  period.     The  prin-  stitutory 

ciples,  which  apply  where  a  mine  is  purchased  or  excepted,  ^q^^^!^  *" 

equally  apply  where  it  is  severed  from  the  surface  under  an 

Act  of  Parliament.^ 

A  wrongdoer  cannot,  by  merely  having  worked  for  more  Trespass, 
than  twelve  years  from  his  own  mine  into  a  mine  belonging  to 
his  neighbour,  and  without  more,  claim  a  title  to  his  neighbour's 
mine  under  the  Limit.  Acts.^ 

A  claim  to  a  given  substratum  of  coal  lying  under  a  close,  Prescript, 
not  being  a  claim  to  a  right  of  profit  d  prendre,  but  a  claim    ^^' 
to  a  part  of  the  soil  itself,   cannot   be  sustained   under  the 
Prescription  Act.* 

All  claims  of  the  Duke  of  Cornwall  to  mines  or  minerals  in  Duchy  of 
Cornwall  are  barred,  where  the  land  has  been  held  and  enjoyed  mmerais. 
adversely  without  interruption  or  disturbance  for  sixty  years ; 
and  the  mines  and  minerals  have  been  substantially  worked  at 
any  time  during  that  period  by  the  person  in  enjoyment ;  and 
have  not  at  any  time  during  that  period  been  worked,  or  the 
tolls,  dues,  royalties,  and  other  profits  enjoyed,  by  the  Duke  or 
persons  claiming  under  him.^  And  all  such  claims  are  equally 
barred,  where  the  land  has  been  held  and  enjoyed  adversely 
without  interruption  or  disturbance  for  100  years;  and  the 
mines  and  minerals  have  not  at  any  time  during  that  period 
been  worked,  or  the  profits  enjoyed,  by  the  Duke  or  persons 
claiming  under  him.^  But  time  does  not  begin  to  run  as  to 
reversions  until  they  fall  into  possession  ;  '^  nor  as  to  heredita- 
ments granted  for  limited  estates  until  such  estates  fail.^  And 
the  bar  does  not  extend  to  any  mines  or  minerals  determined 

»  2  E.  &  B.  132.  <  Wilkinson  r.  Proud,  11  M.  &  W. 

«  See  Thew  v.  Wingate,  10  B.  &  S.  33.     Sec  s.  1  of  the  Act  cited,  ante, 

7U,  n.,  the  facts  of  which  are  partly  p.  97,  n.*. 

stated,  ante,  p.  625.  '  7  &  8  Vict.  c.  105,  s.  73. 

»  Dartmouth  v.  Spittle,  19  W.  R.  «  S.  74. 

444  ;  Ashton  v.  Stock,  6  Ch.  D.  719,  ?  S.  76. 

726.  ■  S.  77. 
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If  a  istraij^C'r  enters  on  another  mau*s  laod,  and  works  or 
ab'-j tracts  his  njirjeraU,  whether  by  breaklDg  bounds,  or  other- 
wisfir,  the  injiirc'l  party  is,  jfrlmn  /<7C<V,  entitled  to  a  remedy.' 
And  to  entitle  a  p^r^m  to  a  remedy,  it  is  not  necessary  that  he 
hhould  be  in  e^tffe  at  the  date  of  the  wrongdoing.  A  contingent 
remainderman,  upon  coming  into  esse,  may,  for  example,  have 
a  remedy  in  respect  of  previous  wrongful  workings.*  However, 
where  it  is  ultra  vires  of  a  company,  such  as  a  railway  company, 
or  a  harlx>ur  company,^  to  work  mines,  no  remedy  can,  it 
heerns,  be  liad  against  them  by  a  person,  whose  minerals  they 
may  have  wrongfully  abstracted.^ 

The  actual  wrongdoer  is  not,  of  necessity,  alone  liable.  A 
periion  who  shares  the  profits  of  the  wrongdoing ;  as,  for  instance, 
an  employer,*  or  a  partner ;  ^  may  be  also  liable.  And  where 
third  parties  v^ork  mortgaged  minerak  under  an  authority  given 
by  the  mortgagee,  and  the  mortgagee  has  no  power  to  give  the 
authority,  the  third  parties  are  liable  to  the  mortgagor.^  And 
persons  may  also  be  liable,  who  take  part  in  the  wrongdoing ; 
although  they  do  not  share  the  profit&'  And,  of  course,  persons, 
under  whose  directions  minerals  are  wrongfully  removed,  may 
be  liable ;  although  the  act  of  getting  and  winning  is  done  by 


*  Sec  s.  80.     See  €t)itf,  \t.  39. 

5  An  ishuc  will,  if  necessary,  l>c  di- 
rected to  aflccrtain  the  facts  as  to 
the  working :  see  A.-O.  r.  Chambers, 
A.-O.  c.  Been,  4  De  G.  &  J.  55, 73,  where 
an  iume  was  directed  to  ascertain, 
whether  there  had  been  a  working 
below  the  present  or  former  line  of 
high  water  at  ordinary  tides. 

»  Garth  v.  Cotton,  1  L.  C.  780. 

<  AnU,  p.  86. 

»  Eccl.  Comms.  r.  N.  E.  B,  Co.,  4  Ch 


D.  845, 855,  856. 

*  See  Thomas  v.  Atherion,  10  Ch. 
D.  198  ;  Joicey  v.  IXckinson,  45  L.  T. 
N.  8.  643. 

7  See  Thomas  r.  Atherton,  «.  «., 
197. 

8  Hood  V.  Easton,  2  GifE.  692,  697, 
698  ;  2  Jur.  N.  S.  917. 

»  PoweU  r.  Aiken  (4  K.  &  J.  343, 358) 
only  decided,  that  the  remedy  was 
not  available  in  Equity  before  the 
Jad.  Acts. 
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another.^  Where  two  or  more  persons  are  together  guilty 
of  the  wrongdoing,  each  is  answerable  for  the  whole  of  the 
damage.^ 

A  mortgagee  cannot  be  made  accountable  for  the  acts  Liability  of 
of  his  mortgagor  in  possession,  who  is  guilty  of  wrongfully  acts  of  mort- 
abstracting  or  working  the  minerals  of  third  parties.'  And  ^^^^' 
it  makes  no  difference  that  the  proceeds  of  the  abstracted 
minerals  are  applied  by  the  mortgagee  in  reduction  of  his 
debt ;  if  he  has  no  notice  of  the  wrongful  acts  of  the 
mortgagor.^  It  has,  however,  been  intimated  that,  if,  after 
a  mortgagor  has  wrongfully  abstracted  or  worked  minerals 
belonging  to  third  parties,  the  mortgagee .  goes  into  pos- 
session ;  and,  although  without  knowing  that  he  is  acting 
wrongfully,  himself  continues  the  abstraction;  the  onus  may 
possibly  lie  upon  him  to  show  how  much  he  himself  abstracted, 
and  how  much  his  mortgagor  abstracted.^  And  where  a  mort- 
gagor abstracts  minemls  from  the  land  of  another ;  and  sells 
them,  and  pays  over  the  proceeds  to  the  mortgagee ;  the 
mortgagee,  if  he  has  known  of  the  abstractioUi  may  be  made 
liable.^ 

6.  Damages — Account 

If  the  injured  party  has  a  right  of  property  in  the  abstracted  Where  injured 
minerals,  he  may,  in  general,  maintain  an   action  to  recover  ^ropJJt".^ 
them.^    Or  he  may  maintain  trespass.^     Or,  if  the  minerals 
have  been  sold,  he  may  recover  damages.'    Or  he  may  have  an 


^  See  Powell  v,  Aiken,  4  K.  &;  J. 
34.S  :  Bee  the  form  of  the  order  at 
p.  359. 

^  See  Addison  on  Torts,  84,  85  ;  and 
cases  there  cited.  See  the  forms  of 
the  decrees  in  Hood  v,  Easton,  2  Giff. 
701 ;  Phillips  r.  Homfray,  6  Ch.  774, 
775,  776. 

'  Powell  V.  Aiken,  tt.  #.  Cf.  Brain  v. 
Thomas,  50  L.  J.  Q.  B.  662. 

*  Powell  V,  Aiken,  «.  #. 

»  PoweU  V.  Aiken,  t*.  #.,  343,  353, 
354.  See  the  form  of  the  order,  359, 
360. 

•  PoweU  V.  Aiken,  «.  #.,  349,  350. 
Cf.  Elias  v.    Griffith,  8  Ch.  D.  521, 


527,  528,  534. 

7  Attersoll  v.  Stevens,  1  Taunt. 
183, 199,  201.  Trover  formerly  lay  : 
see  Wood  v.  Morewood,  3  Q.  B.  440, 
n. ;  Eardley  r.  GranviUe,  3  Ch.  D. 
826,  833. 

»  See  Martin  v.  Porter,  5  M.  &  W. 
351  ;  Morgan  v.  Powell,  3  Q.  B.  278  ; 
Wild  V.  Holt,  9  M.  &  W.  672 ;  Clegg 
v.  Dearden,  12  Q.  B.  576;  Brain  v. 
Harris,  10  Exch.  908;  Dartmouth  v. 
Spittle,  19  W.  R.  444 ;  Loosemore  v. 
Tiverton,  &c.,  R.  Co.,  22  Ch.  D.  42,  43, 
44. 

'  See    Seddon  v.  Smith,  36   L.  T. 

N.  S.  168.    An  action  for  money  had 
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jiccouDt.^  Even  before  the  Jiid.  Acts  an  account  was  usually^ 
maintainable  in  equity ;  mining  operations  having  always  been 
Or  h  pre«umca  regarded  as  a  species  of  trade.^  And  even  if  his  right  of  pro- 
perty rests  on  mere  legal  presumption,  he  is  entitled  to  similar 
remedies.  And  if  he  shows  a  right  or  colour  of  right  applying 
to  a  whole  mine  or  vein,  and  acts  of  ownership  exercised  over 
the  minerals  in  parts,  the  law  will,  as  against  a  stranger,  pre- 
sume his  right  of  property  over  the  minerals  in  the  other  parts  * 
And  he  will  sufficiently  show  a  right  applying  to  a  whole  mine 
or  vein,  if  he  shows  that  he  has  an  agreement  for  a  lease 
thereof,  and  that  he  could  compel  the  lessor  to  perform  it.  For 
in  such  a  case  he  will  be  treated  as  constructively  in  possession.^ 
And  if  he  shows  acts  of  ownership  in  parts  of  the  subsoil  of  a 
single  and  undivided  piece  of  land,  they  may  be  evidence  that 
he  has  taken  possession  of  the  whole ;  and  the  law  may,  as 
against  a  stranger  who  meddles  with  the  subsoil,  presume  his 
right  of  property  over  the  whole.^  Indeed,  if  such  a  presump- 
tion can  be  made,  that  fact  will,  of  itself,  as  has  been  already 
seen,^  stamp  his  possession  as  an  adverse  possession ;  and 
enable  it,  as  against  the  actual  owner,  to  ripen  into  property 
by  lapse  of  time  accordingly. 


and  received  formerly  lay  :  see  Powell 
r.  Kecs,  7  A.  &  E.  426. 

»  Sec  Strode  v.  Little,  1  Vcm,  58  ; 
Thomas  t>.  Oakley,  18  Vcs.  184 ; 
Thomas  v.  Jones,  1  Y.  &  C.  C.  C.  510, 
526  ;  Eads  v.  Williams,  4  De  G.  M.  & 
G.  674,  693;  Dean  v.  Thwaite,  21 
Beav.  622 ;  Hood  v.  Easton,  2  Giff. 
602,  697, 698  ;  2  Jur.  N.  8. 917  ;  Powell 
V.  Aiken,  4  K.  &  J.  343  ;  Hunt  v. 
Pcake,  Joh.  705;  Ernest  r.  Vivian, 
33  L.  J.  Ch.  517  ;  Ackroyd  r.  Briggs, 
13  L.  T.  N.  S.  621  ;  Hilton  r.  Woods, 
4  Eq.  432  ;  Plant  v.  Btott,  21  L.  T. 
N.  S.  106  ;  Llynvi  Co.  v.  Brogden,  11 
Eq.  188  ;  Jegon  r.  Vivian,  6  Ch.  742  ; 
Phillips  V.  Homfray,  ib,  770  ;  Eccl. 
Commis.  r.  N.  E.  R.  Co.,4  Ch.  D.  845  ; 
Ashton  V.  Stock,  6  ib.  719  ;  Trotter  v, 
Maclean,  13  ih.  674. 

'  It  would  have  been  refused,  if  the 
party  seeking  it  did  not  show  some 
privity    with    the    other    party,    or 


some  impediment  to  obtaining  a  legal 
remely  (Vice  v.  Thomas,  Smirke's 
Hep.)  ;  or  did  not  show  possession 
(Saycr  r.  Pierce,  1  Ves.  Sen.  232 ; 
Parrott  r.  Palmer,  3  M.  &  K.  645). 

3  See  Story  v.  Windsor,  2  Atk.  630  ; 
Jufferys  v.  Smith,  1  J.  &  W.  302; 
Rose  r.  Nixon,  2  ib,  655  ;  Williams  v. 
Attenborough,  T.  &  R.  73.  Sec  also 
ante,  p.  57,  n.  ^  and  other  cases  there 
cited  ;  and  see  Phillips  r.  Homfray, 
52  L.  J.  Ch.  405. 

*  See  Taylor  r.  Parry,  1  Scott,  N.  R. 
576 ;  Wild  v.  Holt,  9  M.  &  W.  672. 
Cf.  Davis  V.  Shepherd,  1  Ch.  410, 
414,  416,  416,  417,  420 ;  Low  Moor 
Co.  V.  Stanley  Co.,  33  L.  T.  436,  34  ib. 
186. 

*  Davis  r.. Shepherd,  «.  s, ;  anttf  p. 
41. 

*  Thew  V.  Wingate,  10  B.  &S.  721, 
n.  per  Blackburn,  J. 

7  Ante,  p.  526. 
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If  the  injured  party  has  the  right  of  possession ;  as,  if  he  is  Where  injured 
a  tenant  for  life  or  years  impeachable  of  waste,^  or  a  tenant  Sf  piseMion. 
from  year  to  year,^  or  a  tenant  at  will,*  or  a  copyholder ;  *  he 
may,  in  general,   maintain  trespass.      Or  he   may  have  an  • 
account.^ 

And  the  benefit  of  a  remedy  may  not  be  confined  to  the  injory  to  re- 

i.    .  ftii  .  1  ,        versioner— 

mimediate  owner  or  possessor.  The  reversioner  on  a  lease  has  trespass  by 
been  held  entitled  to  maintain  case  a£:ainst  a  trespasser  for  '^^^^'^y  ^™'' 
digging  coal  in  the  lessees'  land.^  A  person,  who  would  other- 
wise be  entitled  to  maintain  trespass,  is  not  the  less  entitled, 
because  the  wrongdoers  are  a  railway  company,  who  have 
entered  upon  minerals  which  have  been  reserved  to  him.  The 
company  cannot  in  such  a  case  say,  that  he  has  only  been 
"  injuriously  affected  "  under  sect.  C  of  the  Rail.  CI.  Cons.  Act, 
1845 ;  7  and  is  only  therefore  entitled  to  the  compensation 
recoverable  thereunder.® 


c.  Measure  of  Damages. 
(a)  Generally. 

Damages  for  the  wrongful  working  or  abstraction  of  minerals  DiflFerent 
may  be  assessed  according  to  the  value  of  the  minerals  at  the  damages, 
pit's  mouth  ;  without  making  any  allowance  for  the  expense  of 
getting  and  severing,  or  of  bringing  to  bank.     Or  they  may  be 
assessed  according  to  the  value  when  got  and  severed  ;  allowing 
for  the  expense  of  bringing  to  bank,  but  not  for  the  expense  of 


»  Keyae  v.  Powell,  2  E.  &  B.  132  ; 
Hollyman  v,  Noonan,  1  App.  Cas. 
595.  See  also  Cox  v.  Glue,  5  C.  B. 
549.    See  ante,  p.  32. 

^  Keyse  v,  Powell,  v.m.  Sec  ante, 
p.  32. 

'  Low  Moor  Co.  v,  Stanley  Coal  Co., 
34  L.  T.  N.  S.  186.    See  anU,  p.  32. 

*  Lewis  V.  Branthwaite,  2  B.  &  Ad. 
437  ;  Bowser  v,  Maclean,  2  De  G.  F. 
&  J.  415  ;  Eardley  v.  Gnmyille,  3  Ch. 
D.  826,  833.    Sec  ante,  p.  34. 

^  For  the  form  of  an  order  directing 
an  account,  see  Bell  v,  Joell,  Set.  203  ; 
Baynton  v.  Leonard,  ib.  And  for  the 
form  of  an  inquiry  for  ascertaining  the 


Talue  of  minerals  abstracted,  see  ib, ; 
Hunt  V.  Peake,  Job.  713  ;  Jegon  v. 
Vivian,  6  Gh.  742,  762.  The  account 
may  be  taken  by  a  referee  :  see  Dean 
V,  Thwaite,  21  Beav.  623, 624  ;  CraTcn 
V.  Kaye,  Set.  205  ;  Eccl.  Comms.  v. 
N.  E.  R.  Co.,  4  Ch.  D.  845,  867,  868 ; 
Joicey  r.  Dickinson,  45  L.  T.  N.  S. 
643. 

*  Raine  v.  Alderson,  6  Scott,  691. 
Cf.  Barker  v.  Birkbeck,  3  Burr.  1560  n. 

7  See  ante,  p.  344  n.  \ 

■  Loosemore  v,  Tiverton,  &c.,  R.  Co., 
22  Ch.  D.  25,  43.  As  to  trespasses  in 
the  Forest  of  Dean,  see  ante,  p.  499. 
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getting  and  severing.  Or  they  may  be  assessed  with  an  allow- 
ance for  the  expense  both  of  getting  and  severing,  and  also  of 
bringing  to  bank. 

Formerly,  where  the  remedy  was  sought  at  law  in  trover,  the 
plaintitfy  if,  before  action  brought,  he  had  demanded  delivery 
of  the  severed  chattel^  and  the  demand  had  not  been  complied 
with,  was  apparently  entitled  to  recover  the  value  of  the  chattel ; 
without  allowing  for  the  expense  either  of  getting  and  severing, 
or  of  bringing  to  bank.^  Where,  however,  the  remedy  was 
sought  at  law  in  trespass,  and  no  previous  demand  had  been 
made,  the  plaintiff  was  entitled  to  recover  the  value ;  without 
allowing  for  the  expense  of  getting  and  severing ;  but  allowing 
for  the  expense  of  bringing  to  bank.'  Furthermore,  it  was  laid 
down  in  one  of  the  cases  at  law/  that,  if  the  defendant  had  not 
been  guilty  of  fraud  or  negligence,  but  had  honestly  believed 
that  he  was  acting  within  his  rights,  he  ought  to  be  allowed 
the  expense  of  getting  and  severing,  as  well  as  of  bringing  to 
bank> 

However,  in  equity  the  right  of  the  defendant  to  an  allow- 
ance has  usually  been  held  to  depend  upon  whether  he  has 
acted  bond  or  maid  fide.  If  he  has  acted,  as  it  has  been 
described,  "  fairly  and  honestly ;"  or  "  inadvertently  "  or  under 
a  "  mere  mistake ;"  or  under  a  "  bond  fide  belief  of  title ; "  *  or 
even  in  the  bond  fide  expectation,  that  he  was  about  to  obtain 
a  title,  and  the  injured  party  has  (or  must  be  treated  as  having) 


>  Martin  v.  Porter,  5  M.  &  W.  352, 
per  Parke,  B.  ;  Wood  v.  Morewood,  3 
Q.  B.  440  n.,  441  n.,  per  Parke,  B.  ; 
Morgan  r.  Powell,  3  Q.  B.  281,  per 
Coleridge,  J. ;  LlTingstonc  v.  Kaw- 
yards  Coal  Co.,  5  App.  Cas.  39,  iO.per 
Lord  Blackburn. 

»  Martin  r.  Porter,  5  M.  &  W.  352, 
364  ;  Morgan  v.  Powell,  3  Q.  B.  278  ; 
Wild  V.  Holt,  9  M.  &  W.  672  ;  Hunter 
V.  Gibbong,  1  H.  A:  N.  466  ;  Jegon  v. 
Vinan,  6  Ch.  760. 

»  Wood  V.  Morewood,  3  Q.  B.  441  n. 
Wood  V,  Morewood  was  only  a  Nisi 
Prins  decision  ;  but  it  received  the 
express  sanction  of  Lord  Blackburn 
in  Livingstone  v,  Rawyards  Coal  Co., 
5  App.  Cos.  40. 


<  See  also  Wild  r.  Holt,  9  M.  &  W. 
673  ;  Hood  v.  Easton,  2  Gift  699,  700  ; 
Jegon  V.  Vivian,  6  Ch.  761.  Cf.  Jones 
r.  Gooday,  8  M.  &  W.  146. 

»  Hilton  r.  Woods,  4  Eq.  432,  440  ; 
Jegon  V.  Vivian,  6  Ch.  742,  760,  761, 
762  ;  United  Merthyr  Co.,  15  Eq.  46  ; 
Job  V.  Potton,  20  Eq.  84,  97  ;  Ashton 
V.  Stock,  6  Ch.  D.  719,  727  ;  Brown  v, 
Dibbs,  25  W.  R.  776  ;  Elias  r.  Griffith, 
8  Ch.  D.  529  ;  Trotter  v.  Maclean,  13 
Ch.  D.  574,  586  ;  Livingstone  «.  Raw- 
yards  Co.,  5  App.  Cas.  25,  34,  40 ; 
Joicey  v.  Dickinson,  46  L.  T.  N.  S. 
643  ;  Tucker  v.  Linger,  21  Ch.  D.  29 
(affirmed  8  App.  Cas.  508).  See  also 
Hunter  v.  Gibbons,  1  H.  &  N.  466  ; 
Powell  V,  Aiken,  4  K.  &  J.  369. 
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known  of  the  abstraction;^  he  has  usually  been  allowed  the 
expense  both  of  getting  and  severing^  and  also  of  bringing  to 
bank.^  Indeed,  in  a  case,  where  minerals  A.,  consisting  of  an 
acre  and  a  half  only  in  extent,  were  surrounded  on  all  sides  by 
minerals  B. ;  and  it  was  believed  by  both  the  owner  of  A.  and 
the  lessees  of  B.,  that  minerals  A.  were  included  in  the  lease  of 
B. ;  and  it  was  impossible  for  the  owner  of  minerals  A.  to  have 
worked  them  to  a  profit  himself,  or  to  have  disposed  of  them 
except  to  the  lessees  of  B. ;  and  the  les.sees  of  B.  worked  out 

m 

and  disposed  of  A. ;  it  was  held,  that  the  remedy  of  the  owner 
of  A.  was  confined  to  the  value  to  him  of  minerals  A.  at  the 
time  they  were  taken  ;  and  that,  in  the  circumstances,  the  best 
estimate  of  that  value  was  a  sum  calculated  at  the  rate  of  the 
royalty  paid  by  the  lessees  of  B.  under  their  lease.^  And,  in 
another  case,  an  honest  wrongdoer  was,  on  similar  principles, 
in  addition  to  the  above-mentioned  cillowances,  held  entitled  to 
an  allowance  for  carrying  to  market.^ 

If,  on  the  other  hand,  the  defendant  has  acted,  as  it  has  been  No  colour  of 
described,  "without  any  colour  of  title;"  or  "in  a  manner ^^y^cf * 
wholly  unauthorized  and  unlawful;"  or  if  his  conduct  has 
been  "  negligent  '*  or  "  wilful  ;'*  he  has  usually  been  held  not 
entitled  to  an  allowance  for  getting  and  severing.^  Thus,  where 
the  mortgagor  of  a  mine  worked  into  his  neighbour's  mine ; 
and  the  mortgagees  entered  into  possession,  and  continued 
the  workings,  but  without  knowing  that  they  were  wrongful ; 
an  inquiry  was  directed  to  ascertain  the  value  at  the  pit's 
mouth  of  all  the  coal  abstracted  by  the  mortgagees ;  allowing 
them  the  expense  of  bringing  to  bank,  but  not  of  getting  and 


»  Trotter  v,  Maclean,  13  Ch.  D.  574, 
586.  In  this  case  one  of  four  tmstees 
had  actnal  knowledge  ;  and,  it  being 
his  duty  to  impart  it,  knowledge  was 
imputed  to  the  others :  see  pp.  585, 588. 

3  For  the  form  of  the  order,  see 
PoweU  V.  Aiken,  4  E.  &  J.  359,  360  ; 
Job  V.  Potton,  20  Bq.  99  ;  HUton  v. 
Woods,  Set.  206  ;  Jegon  v.  Vivian,  6 
Ch.  762;  Set  205,  206;  Ashton  v. 
Stock,  Set.  1652. 

s  Liyingstone  v,  Bawyards  Co.,  5 
App*  Cas.  25. 

*  Brown  V.  Dibbs,  25  W.  B.  776. 


»  PoweU  V.  Aiken,  4  E.  &  J.  343  ; 
Llynvi  Co.  v,  Brogden,  11  Eq.  188  ; 
PhiUips  V.  Homfray,  Fothergill  v, 
Phillips,  6  Ch.  770,  776,  780  ;  Job  v. 
Potton,  20  £q.  97  ;  Eccl.  Comms.  v. 
N.  E.  B.  Co.,  4  Ch.  D.  845, 868  ;  Thomas 
V.  Atherton,  10  ib,  200,  202 ;  Trotter 
V.  Maclean,  13  ib.  574,  587 ;  Joicey  v. 
Dickinson,  45  L.  T.  N.  S.  643  ;  Tacker 
V.  Linger,  21  Ch.  D.29  (affirmed  8  App. 
Cas.  508).  For  the  form  of  the  order, 
see  Llynyi  Co.  v,  Brogden,  11  £q.  191 ; 
Set.  206  ;  Phillips  v,  Homfray,  6  Ch. 
775,  776. 
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severing.^  So,  where  a  miDe  was  vested  in  trustees  without 
power  to  lease  it ;  and  the  owner  of  an  adjoining  mine  com- 
menced to  work  into  the  trustees*  mine,  in  the  bond  fide  belief 
that  he  was  about  to  obtain  a  lease  from  them ;  and  notice  was 
subsequently  given  to  the  adjoining  owner,  that  no  lease  could 
be  granted ;  it  was  held,  that,  in  respect  of  workings  subsequent 
to  the  date  of  the  notice,  the  adjoining  owner  could  only  be 
allowed  the  expense  of  bringing  to  bank.^ 

If  the  wrongdoer  is  guilty  of  intentional  fraud,  and  his  con- 
duct amounts  to  larceny,  his  position  is  not  in  equity  more 
disadvantageous.  No  doubt  there  are  cases  apparently  de- 
ciding, that  where  the  wrongdoer  is  guilty  of  larceny,  he  is 
disentitled  not  merely  to  an  allowance  for  getting  and  severing, 
but  to  an  allowance  for  bringing  to  bank.^  And  there  are  dicta 
in  other  cases,  which  are  actually  or  apparently  to  the  same 
eflfect.*  But  any  decisions  or  dicta  to  that  efifect  must  now  be 
treated  as  overruled.*  Where,  however,  the  minerals  in  question 
formed  part  of  a  property  in  mortgage;  and  the  mortgagee 
had  no.  right  to  work  them,  and  was  bound  to  account  for  their 
value  without  obtaining  any  allowances ;  *  a  stranger  professing 
to  work  under  his  authority  was  held  to  stand  in  the  same 
position.^     But  the  decision  is  of  at  least  doubtful  correctness.^ 

Having  regard  to  the  provisions  of  the  Jud.  Act,  1873,  that, 
in  all  cases  of  conflict  between  the  rules  of  equity  and  of  law, 
the  rules  of  equity  shall  prevail,^  the  following  propositions  may 
be  laid  down  respecting  the  subject  now  in  question : — 


*  See  Powell  r.  Aiken,  4  E.  &  J. 
343.  Sec  the  observations  on  this  case 
in  Lljmvi  Co.  v.  Brogden,  11  Eq.  191. 

2  Trotter  v.  Maclean,  13  Ch.  D.  674. 

5  See  Plant  v,  Stott,  21  L.  T.  N  S. 
106 ;  where  an  account  was  directed 
of  the  'full  market  value'  of  the 
severed  minerals.  From  the  short 
form  of  the  decree  in  Bell  r.  Joell, 
given  in  Set.  (p.  203),  all  allowances 
would  seem  to  have  been  there  also 
excluded. 

• 

*  See  Hilton  v.  Woods,  4  Eq.  440, 
per  Malins,  V.-C;  Jegon  v.  Vivian, 
6  Ch.  761,  762,  per  Lord  Hatherley  ; 
United  Merthyr   Co.,   15    Eq.  47  n, 


Job  V,  Potton,  20  Eq.  91,  97,  per 
Bacon,  V.-C. ;  Livingstone  v.  Raw- 
yards  Coal  Co.,  5  App.  Cas.  34,  39,  per 
Lords  Hatherley  and  Blackburn. 

»  See  Trotter  v.  Maclean,  13  Ch.  D. 
586,  per  Fry,  J. ;  Joicey  v.  Dickinson, 
45  L.  T.  N.  S.  643,  per  BaggaUay, 
Lush,  and  Lindley,  L.JJ. 

^  See,  as  to  this  highly  punitive 
remedy  in  the  case  of  a  mortgagee, 
antej  p.  84.  « 

7  Hood  V,  Easton,  2  Giff.  692,  699, 
700,  701. 

*  See  S.  C.  on  appeal,  2  Jur.  N.  S. 
917,  918. 

'  36  &  37  Vict.  c.  66,  s.  25,  sub-s. 
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(1)  Where  the  wrongdoer  acts  under  a  bond  fide  belief,  that 
he  is  entitled  to  remove  the  minerals  in  question,  damages  will 
usually  be  assessed  against  him  on  the  principle  of  allowing 
him  the  expense  both  of  getting  and  severing,  and  also  of 
bringing  to  bank. 

(2)  Where  the  wrongdoer  is  guilty  of  negligence  or  inad- 
vertence, or  otherwise  acts  without  any  colour  of  right,  he  will 
usually  be  allowed  the  expense  of  bringing  to  bank,  but  not  of 
getting  or  severing. 

(3)  The  same  principle  will  apply,  although  the  wrongdoer 
is  guilty  of  intentional  fraud,  and  his  conduct  amounts  to 
larceny. 


(6)  Consequential  Damage — Unaaleability  of  Minerals — 

Trade  Allovxinces. 

Where  the  wrongdoer  might  otherwise,  in  accounting,  be  Consequential 
entitled  to  allowances,  he  may  possibly  disentitle  himself,  if  he  *™*^®' 
has  worked  in  such  a  manner  as  to  seriously  injure  the  rest  of 
the  plaintifTs  mine.^  And  it  is  quite  clear,  that  the  wrongdoer 
may  now  be  made  directly  liable  for  all  consequential  injury 
which  may  be  caused  ]  whether  by  reason  of  surface  damage  ;  ^ 
or  by  reason  of  the  rest  of  the  plaintiff's  minerals  being  ren- 
dered unworkable,  or  useless;^  or  otherwise.*  So,  if  the  result 
of  the  wrongdoer's  conduct  is  to  remove  a  barrier,  and  thereby 
render  the  plaintiff's  mine  liable  to  be  invaded  by  water,  the 
plaintiff  may  be  entitled  to  additional  damages  for  this  indirect 
injury.*    However,  if,  as  the  result  of  the  wrongdoer's  conduct,  a 


I  PoweU  V.  Aiken,  4  K.  &  J.  343,  per 
Wood,  V..C. 

*  See  Hunt  v.  Peake,  Jo)i.  705 ; 
Livingstone  v,  Rawyards  Coal  Co.,  5 
App.  Cas.  25,  31. 

'  See  Jegon  v.  Viyian,  6  Ch.  742, 
759,  762. 

*  See  Nelson  v.  Bridges,  2  Bear. 
244  ;  Plant  v.  Stott,  21 L.  T.  N.  8.  106. 
In  Jegon  v.  Vivian,  u.  «.,  a  general 
inquiry  was  directed  as  to  the  damages, 
which  the  plaintiff  had  sustained  by 
reason  of  the  defendant  s  workings. 
For  the  form,  see  Set.  205.    See  also 


Bell  r.  Joell,  Set.  203 ;  Llynvi  Co.  v, 
Brogden,  H  Eq.  192;  Set,  206; 
Phillips  V,  Homfray,  6  Ch.  776,  781 ; 
Williams  v.  Raggett,  25  W.  R.  874  ; 
Set.  1652.  The  law  was  laid  down  the 
other  way  in  Powell  v,  Aiken,  ti.  *. 
(see  p.  351)  :  but  this  was  before  Lord 
Cairns'  Act  and  the  Judicature  Acts. 

*  Plant  V.  Stott, «.«. ;  Eccl.  Comms. 
V.  N.  E.  R.  Co.,  4  Ch.  D.  845,  867,  868. 
Cf.  Jegon  v.  Vivian,  6  Ch.  759  :  and 
see  the  first  inquiry  in  the  minutes, 
p.  762. 
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barrier  is  removed,  and  compensation  is  recovered  for  the  act 
of  trespass,  the  wrongdoer's  liability  in  respect  of  it  is  at 
an  end.  He  cannot  be  made  liable  in  respect  of  a  subsequent 
influx  of  water  through  the  aperture.  For  he  incurs  no  obli- 
gations in  consequence  of  his  mere  omission  to  close  it  up.^ 

The  mere  circumstance,  that  the  injured  party  could  not  have 
sold  the  severed  minerals,  but  could  only  have  consumed  them 
upon  the  premises  beneath  which  they  lay,  does  not  affect  the 
measure  of  damages.^  But  it  may  be  otherwise,  if  he  could 
not  have  got  them,  or  could  only  have  got  them  at  a  ruinous 
expense.' 

Under  an  order  allowing  "  actual  costs  and  expenses ;"  or 
"disbursements;***  or,  it  seems,  "just  allowances;'*^  profit  or 
trade  allowances  will  not  be  included. 


Tenant  for 
life  or  yearp. 


d.  Mode  of  Dealing  with  Proceeds, 

Where  during  the  possession  of  a  tenant  for  life  or  years, 
who  is  entitled  to  work  minerals,^  they  are  severed  by  a 
stranger,  the  damages  recoverable  against  him^  will  belong 
absolutely  to  such  tenant  for  life  or  yeare.®  His  right  thereto 
cannot  be  affected  by  the  circumstances,  that  he  might  not 
himself  have  worked  the  minerals  during  the  period  of  his 
interest;  and  that,  if  he  had  not  done  so,  they  would  have 
devolved  as  part  of  the  inheritance  upon  the  remainderman  or 
reversioner.®  Where  during  the  possession  of  a  tenant  for  life 
or  years,  who  is  not  entitled  to  work  minerals,^^  they  are  severed 
by  a  stranger,  the  damages  recoverable  against  him^  will  be 
dealt  with  as  follows : — If,  at  the  time  of  the  severance,  there  is 
not  any  person  in  esse  entitled  to  an  estate  of  inheritance  in 
reversion  or  remainder  in  the  mines  or  quarries,  the  proceeds, 
or  the  amount  to  be  accounted  for,  will  be  invested  and  dealt 


1  Clegg  V.  Dcarden,  12  Q.  B.  570. 

2  Ashton  «.   Stock,  6  Ch.    D.  719, 
726. 

'  See  Livingstone  v.  Rawyards  Coal 
Co.,  5  App.  Caa,  25  ;  ante,  p.  535. 
«  United  Merthyr  Co.,  15  Eq.  46. 
*  Seep.  49. 
<  See  antCy  pp.  46,  55. 


7  Ante^  p^.  533  et  seg. 

>  See  and  consider  the  eighth  reso- 
lution in  Bowles'  Case,  L.  C.  Conv. 
37. 

•  Sec  AttersoU  v.  Stevens,  1  Taunt. 
18.3. 

»o  See  ante,  pp.  48,  61. 
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with  as  part  of  the  corpus  of  the  estate.^  And  it  seems,  that 
during  the  possession  of  the  tenant  for  life  or  years,  the  income 
will  not  be  accumulated,  but  will  be  paid  to  him ;  he  not  having 
done  anything  to  disentitle  himself  to  receive  it.^  With  this 
exception,  the  principles,  applicable  to  determine  the  mode  of 
dealing  with  the  amount  recovered  in  respect  of  wrongful  work- 
ings by  a  tenant  for  life  or  years,'  seem  equally  to  apply  where 
the  severance  is  the  act  of  a  stranger.^ 

It  has  been  said,  that,  where  copyhold  minerals  are  severed  Copyholder, 
by  a  stranger,  the  damages  recoverable  against  him  should  be 
divided  in  equal  shares  between  the  lord  and  the  copyholder.^ 


e.  Injunction — Receivei*  and  Manager. 

The  injured  party  may  also,  in  general,  have  an  injunction  Injunction, 
to  restrain  the  future  working  or  abstraction.  Prior  to  the 
Judicature  Act,  1873,  very  fine  distinctions  were,  in  cases  of 
trespass,  drawn  between  the  right  to  restrain  a  person  who  was 
in  possession,  and  a  person  who  was  not  in  possession  ;  and 
between  the  right  to  restrain  a  person  not  in  possession  who 
was  a  mere  trespasser,  and  a  person  not  in  possession  who  acted 
under  a  colour  of  right.**    But  there  was  usually  '^  no  diflSculty 


^  See  and  consider  Bewick  t*.  Whit- 
field, 3  P.  Wms.  267  ;  Lushington  v. 
Boldero,  15  Beav.  1 ;  Honywood  v, 
Honywood,  18  Eq.  306. 

s  See  and  consider  Lushington  v. 
Boldero,  k . «.,  7  ;  Bagot  v,  Bagot,  32 
Beav.  509,  519.  The  only  reason  in 
this  and  similar  cases  for  refusing  to 
allow  the  tenant  for  life  or  years  to 
receive  the  income  is  that  he  is  a 
wrongdoer.  See  also  Lee  v.  Alston,  1 
B.  C.  C.  193  ;  3  ih.  37  ;  Bell  v,  Wilson, 
1  Ch.  309. 

»  Ante,  pp.  68,  59,  60. 

^  Consider  Gresley  v,  Mousley,  3  De 
O.  F.  k.  J.  433,  445,  446 ;  and  see 
Garth  v.  Cotton,  1  L.  C.  781,  782. 

*  A.-G.  V,  Tomline,  16  Ch.  D.  152, 
per  Fry,  J. 

<  See  Haigh  v,  Jaggar,  2  Coll.  231, 
236  ;  Lowndes  v.  Settle,  33  L.  J.  Ch. 
451 ;  Stanford   v,   Hurlstone,  9   Ch. 


116. 

7  It  was  refused  in  Haigh  v.  Jaggar, 
V.  s.  But  there  the  defendants  had 
been  working  for  a  considerable  time 
before  the  application  was  made : 
there  was  a  question  of  title  involved 
which  the  plaintiffs  were  proceeding 
simultaneously  to  determine  at  law 
(see  Haigh  v.  Jaggar,  16  M.  &  W.  625 ; 
3  Ezch.  54  ;  ante,  p.  260)  ;  and  it  was 
not  suggested  that  the  defendants  were 
working  unskilfully,  or  that  they  were 
insolvent.  It  was  also  refused  by  Lord 
Thurlow  :  see  the  case  mentioned  in 
Crockford  v,  Alexander,  16  Yes. 
138.  But  afterwards  he  changed  his 
opinion,  and  granted  it :  see  the  state- 
ments in  Mitchell  V.  Dors,  6  Yes.  147 ; 
Smith  V.  Collyer,  8  ib.  90 ;  Thomas  v. 
Oakley,  18  ih.  186  ;  Lowndes  «.Bettle, 
».  «.,  464  ;  and  see  Flamang's  Case,  7 
Yes.  308. 
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in  obtaining  an  injunction,  where  mines  were  being  wrongfully 
worked,  or  minerals  wrongfully  abstracted  ;^  the  consequences  of 
refusing  it  being  usually  irreparable,^  and  mining  operations 
being  considered  a  species  of  trade.^  And  that  Act  expressly 
provides,  that  an  injunction  may  be  obtained,  whether  the 
person  against  whom  such  injunction  is  sought  is  or  is  not  in 
possession  under  any  claim  of  title  or  otherwise ;  or  (if  out  of 
possession)  does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title ;  and  whether  the 
estates  claimed  by  both  or  by  either  of  the  parties  are  legal  or 
equitable.*  And  it  is  not  necessary  for  a  plaintifiF  to  wait  until 
a  trespass  is  actually  committed.  He  may  obtain  an  injunction 
upon  a  threat  to  commit  it.^ 

It  may  be  proper,  in  a  case  of  disputed  title^  instead  of 
granting  an  injunction,  to  appoint  a  receiver  and  manager.* 


/.  iTtspectioTi', 
Inapection  of        ^  litigant,  who  has  a  'primd  facie  case,  may  usually  obtain, 

property  may  ,       . 

usually  be  bad.  on  interlocutory  application,  an  order,  giving  himself  and  his 
agents  liberty  at  all  reasonable  times  to  inspect  his  neigh- 
bour's property,  for  the  purpose  of  asceilaining  whether  his 
own  mine  has  been  encroached  upon.  And,  as  ancillary 
thereto,  he  may,  in  proper  cases,  obtain  liberty  to  measure  and 


>  Mitchell  V,  Dors,  6  Ves.  147;  Fla- 
mang's  Case,  7  ih.  308 ;  Smith  v. 
Collyer,  8  ih.  90 ;  Grey  v.  North- 
umberland, 17  ih,  282  ;  Norway  v. 
Rowe,  19  ih.  147 ;  Field  v.  Beau- 
mont, 1  Swanst.  208  ;  Jefferys  r. 
Smith,  1  J.  &  W.  302 ;  Parrott  i'. 
Palmer,  3  M.  &  K.  632  ;  Thomas  v. 
Jones,  1  Y.  k  C.  C.  C.  510, 626  ;  Powell 
V.  Aiken,  4  K.  &  J.  343  ;  Hunt  v.  Peakc, 
Job.  705 ;  Wilson  v.  Grey,  3  Eq.  121  ; 
Hilton  V.  Woods,  4  Eq.  432  ;  Wright  v. 
Pitt,  12  Eq.  417;  PhUUps  v.  Hom- 
f  ray,  6  Ch.  776 ;  Ashton  v.  Stock,  6 
Ch.  D.  719,  726  ;  cases  of  mines  :  Cow- 
pertJ.  Blake,  17  Ves.  128;  Thomas  r. 
Oakley,  18  ih,  184  ;  Ackroyd  v,  Briggs, 
13  L.  T.  N.  S.  621 ;  cases  of  quarries, 
or  stones. 


'  Sec  Flamang's  Case, «. », ;  Cowper 
V,  Blake,  u.  s.\  Thomas  v.  Oakley,  v.  s, 

'  See  Jeflferys  v.  Smith,  «.  *. :  sec 
also  ante.  p.  57,  n.  ^,  and  other  eases 
there  cited  ;  and  see  Phillips  v.  Hom- 
f ray,  52  L.  J.  Ch.  405. 

^  S.  25,  sub-s.  8. 

«  See  Gibson  v.  Smith,  2  Atk.  182 ; 
Wilson  V,  Grey,  3  Eq.  121.  See  Judi- 
cature Act,  1873,  s.  25,  subrs.  8.  For 
the  form  of  the  injanction,  see  Lons- 
dale V.  Curwen,  3  Bligh,  168  n.,  170  n.; 
Walker  v.  Fletcher,  ih,  172  n. ;  Baynton 
V.  Leonard,  Set.  203  ;  Powell  v,  Aiken, 
4  K.  &  J.  360  ;  Mansel  r.  Evans, 
Pemb.  (1st  edit.)  263 ;  Bell  r.  Joell, 
Set.  203  ;  Craven  v.  Kaye,  Set.  205. 
.  •  See  Haigh  v,  Jaggar,  2  Coll.  231, 
238,  239. 
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dial ;  and  to  make  sections,  plans,  and  surveys  ;  and  to  use  the 
neighbour's  shafts  and  machinery ;  and  to  remove  obstructions 
to  the  inspection.  And  the  neighbour  will  be  ordered  to  give 
all  reasoncable  facilities  in  the  way  of  ventilation  and  otherwise 
for  effectuating  those  objects.  Prior  to  the  Judicature  Acts, 
Courts  of  equity,  by  virtue  of  their  original  jurisdiction  ;  ^  and 
Courts  of  law,under  sect.  58  of  the  Com.  Law  Proc.  Act,  1854 ;  ^ 
were  in  the  habit  of  making  orders  for  those  purposes.  Under 
the  early  Judicature  rules  similar  orders  were  made.^  And 
similar  orders  may  be  made  under  the  Rules  of  the  Supreme 
Court.,  1883.*  Time  will  usually,  if  asked  for,  be  given  to 
answer  the  evidence  of  the  applicant^  But  a  mere  denial  of 
the  encroachment,  without  actual  disproof,  is  usually  imma- 
terial ;  the  right  in  question  not  depending  on  the  balance  of 
testimony,  but  on  the  circumstance  that  by  its  exercise  the 
fact  of  the  encroachment  will  be  best  ascertained.^ 

The  applicant  will,  however,  usually  have  to  submit  to  the  But  terms  will 
following,  or  most  of  the  following,  terms  : — He  will  usually  be  j'm^^. 
obliged  to  give  a  reasonable  notice  in  writing,  stating  the  time 
at  which  he  proposes  that  the  inspection  shall  take  place,  and 
the  names  and  descriptions  of  the  persons  whom  he  proposes  as 
his  agents  for  that  purpose.  He  will  not  be  allowed  to  appoint 
agents  to  whom  his  neighbour  may  reasonably  object.  Ho  will 
not  be  allowed  to  inspect  except  for  the  purpose  of  ascertaining 
the  fact  of  the  encroachment.  His  neighbour  will  usually  be 
allowed  to  attend  the  inspection.     The  obstructions  which  he 


^  See  Kjnaston  r.  East  Ind.  Co.,  3 
Swanst.  248,  262  ;  East  Ind.  Co.  r. 
Kynaston,  3  Bl.  153  ;  Lonsdale  v.  Cur- 
wen,  I*.  168  n.,  171  n. ;  Set.  204  ; 
Walker  v.  Fletcher,  3  Bl.  172  n.;  Lewis 
V.  Marsh,  8  Ha.  97  ;  A..6.  v.  Chambers, 
12  Bear.  159  ;  Set.  204 ;  Bennitt  v. 
Whitehouse,  28  Beav.  119,  122,  123  ; 
Set  203, 204  (and  Adshead  v.  Needham, 
there  cited)  ;  Ennor  v,  Barwcll,  1  De 
G.  F.  &  J.  529  ;  Whaley  r.  Braucker, 
10  Jur.  N.  S.  635  ;  Phillips  v,  Homfray, 
6  Ch.  776. 

3  17  &  18  Vict.  c.  125.  See  Bennett 
V,  Griffiths,  3  E.  &  E.  467  ;  Set  204. 

s  0.  52,  r.  3.    See  Cooper  v,  Ince 


HaU  Co.,  W.  N.,  1876,  p.  24. 

*  O.  50,  r.  3. 

*  See  Whaley  v.  Braucker,  u,  t, 

*  See  Bennitt  r.  Whitehouse,  28 
Beav.  119,  122,  123;  Cooper  v,  Ince 
HaU  Co.,  W.  N.,  1876,  p.  24.  See, 
however,  Whaley  v.  Braucker,  10  Jur. 
N.  S.  535, 536  ;  where  V.-C.  Kinderslcy 
said  he  would  not  have  made  the 
order,  if  a  plan  had  been  produced, 
showing  the  state  of  the  mine ;  and 
the  peighbour  had  acknowledged  its 
correctness,  and  submitted  to  an  inter- 
locutory injunction  against  encroach- 
ing. 
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may  remove  will  usually  be  confined  to  such  matters  as  rubbish, 
framed  dams  and  barriers,  and  recently  erected  walls ;  and  then 
only  when  the  removal  can  take  place  without  danger  to  life  or 
health.  And  (irrespectively  of  considerations  of  life  or  health) 
he  will  not  usually  be  allowed  to  break  up  his  neighbour's  soil. 
He  will  not  be  allowed  to  do  unnecessary  damage  to  his  neigh- 
bour s  property  or  operations.  He  will  usually  have  to  make 
good  all  damage  which  his  neighbour  may  sustain ;  and  he  may 
be  obliged  to  give  security  that  he  will  do  so.  And  he  will 
usually  have  to  bear  all  the  costs  of  the  inspection.^ 

A  litigant  may  also,  in  a  proper  case,  obtain  inspection  of  his 
neighbour's  lease  for  the  purpose  of  seeing  from  the  parcels  and 
plan  where  his  boundaries  are.^ 


ReleaM. 


Sut.  of 
Limitations. 


g.  Loss  of  Remedy. 

It  need  hardly  be  said,  that  a  release  in  respect  of  the 
wrongful  abstraction  of  minerals  is  no  defence  to  proceedings 
for  an  act  of  wrongful  abstiuction,  of  which  the  plaintiff  was 
ignorant  when  he  executed  the  release.' 

If  six  years  have  elapsed  since  the  wrongful  abstraction  was 
committed,  and  no  steps  have  been  taken  in  the  meantime 
to  obtain  compensation,  the  injured  party  will,  in  general,  be 
barred  of  his  remedy  by  the  Statute  of  Limitations.*     And, 


>  As  to  the  removal  of  obetnictions, 
eee  Walker  v,  Fletcher,  3  Bli.  178  n. ; 
Ennor  v.  Barwell,  1  De  G.  F.  &  J.  630, 
531,  532  (varying  on  appeal  an  order 
of  V.-C.  Staart)  ;  Bennett  v,  Griffiths, 
3  E.  &  E.  467,  470  :  as  to  giving  secu- 
rity, see  Bennett  v.  Grifl5ths,«.  *. :  and, 
as  to  costs,  see  Mitchell  v.  Barley, 
^r.,  Co,,  10  Q.  B.  D.  457 ;  (which, 
for  the  purposes  of  appeal,  are  in 
the  discretion  of  the  Court,  tJ.). 
And,  generally,  as  to  the  propositions 
in  the  text,  and  for  forms  of  orders 
to  inspect  land,  see  the  same  cases  ; 
and  also  Lonsdale  v,  Curwen,  3  Bli. 
168  n.,  171  n. ;  Set.  204 ;  Lewis  r. 
Marsh,  8  Ha.  100  ;  Set.  204  ;  A.-G.  v. 
Chambers,  12  Beav.  160 ;  Set.  204  ; 
Baynton  i?.  Leonard,  Set.  203  ;  Bennitt 
p.  Whitehouse,  28  Beav.  122, 123  ;  Set. 
203,  204  ;  Hilton  r.  Woods,  Set.  206  ; 


Mansel  r.  Evans,  Pemb.  (Ist  edit.) 
263  ;  Cooper  v.  Inoe  Hall  Co.,  W.  N., 
1876,  p.24  ;  WaU r. Dunn, Set. 202.  And 
for  the  form  of  an  interlocutory  order 
obliging  the  defendant  to  keep  an 
account  of  the  workings ;  and,  in  the 
event  of  the  plaintiff  succeeding,  to 
furnish  particulars  of  the  royalty 
rendered  to  the  lessor  ;  and  for  liberty 
for  the  plaintiff,  in  the  like  event,  to 
verify  the  accounts  by  inspection  of 
the  defendant's  books ;  see  Oakley  r. 
Glan-y.Pwll  Co.,  Set.  (3rd  edit.)  903. 

'  Wajrnc's,  &c.,  Co.  v.  Powell's,  &c., 
Co.,  W.  N.,  1880,  pp.  141,  169. 

'  Eccl.  Comms.  r.  N.  E.  R.  Co.,  4  Ch. 
D.  845. 

^  Denys  v,  Shuckburgh,  4  Y.  &  C. 
Eq.  Ex.  42;  Hunter  v.  Gibbons,  1 
H.  &  N.  459  ;  Hood  v.  Easton,  2  Jur. 
N.  S.  917 ;  Dawes  v.  Bagnall,  23  W. 
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although  the  Statute  was  enacted  with  reference  to  actions  of 
trespass,  strictly  so  called,  it  equally  applies  to  proceedings  in  a 
Court  of  conscience  in  respect  of  a  t^pass.^  In  like  xLner. 
in  the  case  of  a  continuing  trespass,  an  account  cannot,  in 
general,  be  carried  back  further  than  six  years.^  And  the  right 
to  plead  the  Statute  is  probably  not  affected  by  the  circum- 
stance, that  the  wrongdoer  acted  under  the  authority  of  a 
person  who  could  not  himself  have  pleaded  it ;  as,  for  instance, 
a  mortgagee.'  With  respect,  however,  to  a  continuing  trespass, 
it  has  been  decided,  that,  where  the  amount  wrongfully  abstracted 
has  been  proved,  the  onus  lies  on  the  wrongdoer  to  show  what 
part  of  it  was  not  taken  within  the  six  years.^  And  an  account 
will  be  can-ied  back  further  than  six  years,  if  the  injured  party 
can  show,  that  the  abstraction  was  intentional ;  and  that  steps 
were  taken  to  conceal  either  the  fact  of  the  abstraction,^  or  its 
extent.^  And  even  if  the  injured  party  can  show,  that  he  could 
not  have  discovered  the  ^vrongful  act  earlier  than  a  particular 
period,  the  Statute  of  Limitations  will  only  begin  to  run  from 
the  date  of  such  period ;  ^  unless  it  appears,  that  he  neglected 
to  use  reasonable  diligence.^  For  an  abstraction  of  minerals 
differs  from  a  mere  ordinary  trespass  of  goods.  The  injured 
party  may  frequently  be  ignorant,  and  nothing  may  happen  to 
excite  his  suspicion,  that  his  minerals  are  being  abstracted.* 


R.  690  ;  Eccl.  Corns,  v.  N.  B.  R.  Co., 
4  Ch.  D.  845, 857, 858.  The  statute  in 
question  is  21  Jac.  1,  c.  16,  s.  3. 

1  See  Trotter  v.  Maclean,  13  Ch. 
D.  574,  584  ;  Gibbs  v.  Guild,  9  Q.  B. 
D.  67. 

3  Dean  v.  Thwaitc,  21  Beav.  621  ; 
Ashton  V,  Stock,  6  Ch.  D.  719,  726 ; 
Trotter  r.  Maclean,  u,  »,  See  also 
Thomas  r.  Atherton,  10  Ch.  D.  202. 

^  See  Hood  v,  Easton,  « .  #. ;  where, 
on  appeal,  the  L.JJ.  apparently  dis- 
approTed  the  decision  on  this  point  of 
V.-C.  Stuart,  as  reported,  2  Giff.  692. 
See,  as  to  a  mortgagee,  ante,  p.  85. 

<  Dean  v,  Thwaite,  21  Bear.  621  ; 
Trotter  v.  Maclean,  13  Ch.  D.  574, 
585. 

^  See  Denys  v.  Shuckbuigh,  4  T.  & 
C.   £q.   Ex.   53;    Dean   v,  Thwaite, 


u,  «.,  623  ;  Hunter  v.  Gibbons,  1  H.  & 
N.  459 ;  Dawes  v,  Bagnall,  23  W.  R. 
690 ;  Trotter  v.  Maclean,  u.  *.,  584. 
Bee  also  Gibbs  r.  Guild,  8  Q.  B.  D. 
296  ;  9  ih,  59. 

«  See  Trotter  v,  Maclean,  «.  #.,  586. 
In  Dawes  v.  Bagnall,  fi.  «.,  an  omission 
by  the  defendants  to  mark  the  illegal 
workings  ia  plans,  which  they  kept  of 
the  workings  in  their  own  mine,  was 
considered  insufl3cient  to  constitute  a 
case  of  concealed  fraud. 

'  See  Eccl.  Comms.  t.  N.  E.  R.  Co., 
4  Ch.  D.  845, 858  et  seq. ;  and  cf .  Gibbs 
V.  Guild,  u,  s, 

"  Denys  v.  Shuckburgh,  tf.  «.,  42 ; 
Dean  v.  Thwaite,  u.  n.  623 ;  Eccl. 
Comma,  v.  N.  B.  R.  Co.,  «.  #.,861,  862. 

*  See  Dean  v,  Thwaite,  h,  #.,  622 ; 
Trotter  v,  Maclean, «. «.,  581. 
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Where  the  wrongdoer  has  demised  the  mines  in  question, 
and  has  reserved  rents  by  means  of  payment  of  produce  in 
specie,  the  profits  will  be  considered  as  accruing  at  the  time  of 
receiving  the  produce,  and  not  at  the  time  of  its  sale  ;  and  the 
Statute  will,  therefore,  run  from  the  time  of  the  receipt.^ 

Mere  delay  may  induce  the  Court  to  withhold  an  interlocutory 
injunction  to  restrain  the  alleged  wrongful  working  of  a 
mine ;  especially  after  expenditure  has  been  incurred ;  regard 
being  had  to  the  serious  injury  which  might  otherwise  be 
caused.* 

The  death  of  the  wrongdoer  will  not  deprive  the  injured 
party  of  the  right  to  recover  from  his  estate  the  value  of  all 
minerals  which  ho  may  have  wrongfully  abstracted.  For  a 
wrongful  abstraction  of  minerals  is  not  a  mere  personal  tort. 
It  is  an  act  from  which  the  estate  of  the  wrongdoer  derives  a 
profit  And  proceedings  in  the  nature  of  an  action  for  money 
had  and  received,  or  proceedings  for  an  account,  have  always, 
therefore,  been  maintainable  in  respect  of  it.'^  However,  where 
the  act  of  the  wrongdoer  is  a  mere  personal  tort,  the  maxim, 
actio  personalis  moritur  cum  persond,  will  apply ;  and  his 
death  may  be  a  bar  to  the  remedy.  Thus,  in  Phillips  v. 
HoDifrayj^  an  inquiry  was  directed,  whether  a  farm  and  under- 
lying mineral  property  belonging  to  the  plaintiffs  had  sustained 
any,  and  what,  damage  by  reason  of  the  manner  in  which  the 
defendants  had  abstracted  the  plaintiffs'  minerals.^  While  the 
inquiry  was  being  proceeded  with,  one  of  the  defendants  died. 
It  was  held,  that,  as  against  the  estate  of  that  defendant,  the 
inquiry  should  be  stayed.*  Where,  however,  the  abstraction 
has  taken  place  within  six  months  before  the  death,  an  action 
may,  notwithstanding  the  maxim,  be  maintained  under  the  Act 
3  &  4  Will.  4,  c.  42.     But  it  must  be  brought  within  six  months 


»  Denys  v,  Shuckburgh,  4  T.  &  C. 
Eq.  Ex.  42. 

2  Field  V.  Beaumont,  1  Swanst.  208. 
See  also  ante,  p.  62,  n.  S  and  other 
cases  there  cited. 

'  See  Winchester  r.  Knight,  1  P. 
Wms.  407  ;  Thomas  v.  Oakley,  18  Ves. 
186 ;  Powell  t?.  Recs,  7  A.  &  E.  426  ; 
Powell    r.  Aiken,   4   K.  &   J.  352  ; 


Phillips  V.  Homfray,  6  Ch.  770 ;  and 
the  obseryations  on  the  first  inquiry 
in  Phillips  v.  Homfray  of  Pearson, 
J.,  in  8.  C,  62  L.  J.  Ch.  403,  404. 

*  6  Ch.  770. 

^  As  to  the  right  to  recover  for  this 
consequential  damage,  see  ante,  p.  537. 

•  See  62  L.  J.  Ch.  401 :  affirmed  W. 
N.,  1883,  p.  132. 
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after  the  executoi*s  or  administrators  undertake  the  adminis- 
tration.^ 


Sect.  3.— WRONGFUL  ABSTRACTION— CRIMINAL  REMEDIES. 

Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  Statutory 
ore  of  any  metal,  or  any  lapis  calammaris,  manganese,  or 
mundick,  or  any  wad,  black  cawke,  or  black  lead,  or  any  coal 
or  cannel  coal  from  any  mine,  bed,  or  vein  thereof  respectively, 
shall  Be  guilty  of  felony ;  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement.^  And  whosoever,  being 
employed  in  or  about  any  mine,  shall  take,  remove,  or  conceal 
any  ore  of  any  metal,  or  any  lapis  calaminaris,  manganese, 
mundick,  or  other  mineral  found  or  being  in  such  mine,  with 
intent  to  defraud  any  proprietor  of  or  adventurer  in  such  mine, 
or  any  workman  or  miner  employed  therein,  shall  be  guilty  of 
felony ;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement.^ 

An  indictment,  that  the  defendants  being  persons  employed  Decbiom 
in  a  mine,  in  the  parish  of,  &c.,  in  the  county  of  Cornwall,  did  *  ^"°°' 
steal  ore,  the  property  of  the  adventurers  in  the  said   mine, 
then  and  there  being  found,  does  not  sufficiently  show  that  the 
ore  was  stolen  from  the  mine.*    Where  a  prisoner  was  indicted 


*  See  8. 2.  See,  accordingly,  Powell 
r.  Rces,  7  A.  &  E.  426. 

3  24  &  25  Vict.  c.  96,  p.  38. 

3  S.  39.  This  section  is  of  general 
application.  See  previously,  as  to 
Cornwall  and  Devon,  2  &  3  Vict.  c. 
68,  8.  10 ;  18  &  19  Vict.  c.  32,  s.  28. 
Before  the  passing  of  the  Act  24  k  25 
Vict.  c.  96,  it  was  held,  that  miners, 
employed  to  bring  ore  to  the  surface, 
and  paid  by  the  owners  according 
to  the  quantity  produced,  who  removed 
from  the  heaps  of  other  miners  ore 
produced  ^by  them,  and  added  it  to 
their  own,  in  order  to  increase  their 


wages  ;  the  ore  still  remaining  in  the 
possession  of  the  owners ;  were  not 
guilty  of  larceny  :  R.  v,  Webb,  1  M. 
C.  C.  431.  Under  the  Act  39  k  4U 
Geo.  3,  c.  77,  persons,  who  wall  or 
stack  coal,  ironstone  or  iron  ore,  in  a 
fraudulent  manner,  and  to  deceive 
their  employers;  or  who  remove  iron- 
stone or  iron  ore,  to  defraud  the 
persons  who  raise  it ;  may  be  convicted 
before  the  justices,  and  committed 
for  any  time  not  exceeding  three 
months  (s.  4).  But  prosecutions  must 
be  begun  within  nine  months  (s.  9). 
*  R.  r.  Trevcnner.  2  M.  &  Rob.  47C. 
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in  one  count  for  stealing  from  the  mine  of  a  particular  owner, 
and  in  the  same  count  for  stealing  from  the  mines  of  thirty 
other  owners  coal  the  property  of  each  of  such  other  owners ; 
and  it  appeared,  that  all  the  coal  in  question  had  been  raised 
at  one  shaft;  it  was  held: — (1)  that  the  prosecutor  could 
not  be  called  on  to  elect  on  which  charge  he  woidd  go  to  the 
jury  ;  (2)  that,  although  the  judge  might  direct  the  jury  to 
confine  their  attention  to  one  particular  chaise,  yet  that  the 
prosecutor  was  entitled  to  give  evidence  in  support  of  all  the 
charges ;  and  (3)  that  proof  of  such  charges  might  be  relied  on 
to  show  a  felonious  intent.^ 


Statutory 
provision. 


Decision 
thereon. 


Statutory 
provisions. 


Sect.  4.— 3HALICI0US  INJURIES. 

(a)  Drowning  Mines, 

Whosoever  shall  unlawfully  and  maliciously  cause  any  water 
to  be  conveyed  or  run  into  any  mine,  or  into  any  subterraneous 
passage  communicating  therewith,  with  intent  thereby  to 
destroy  or  damage  such  mine,  or  to  hinder  or  delay  the  working 
thereof,  ....  shall  be  guilty  of  felony ;  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  period  not  exceeding  seven 
years,  and  not  less  than' five  years ;  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping.  But  this 
provision  does  not  extend  to  any  damage  committed  under- 
ground by  any  owner  of  any  adjoining  mine  in  working  the 
same,  or  by  any  person  duly  employed  in  such  working.^ 

The  mine  may  in  an  indictment  be  laid  as  the  property  of  a 
person  in  possession  of  and  working  it,  although  only  as  an 
agent  for  others.' 

(/3)  Setting  Fire  to  Mines. 

Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any 
mine  of  coal,  cannel  coal,  anthracite,  or  other  mineral  fuel,  shall 

»  R.  V.  Bleasdale,  2  C.  &  K.  765.  »  R.  v,  Jones,  1  C.  &  K.  181  :  S.  C, 

s  24  &  25  Vict.  c.  97,  b.  28  ;  27  &      2  M.  C.  C.  295. 
28  Vict.  c.  47,  8.  2. 
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be  guilty  of  felony ;  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  five  years ;  or  to  bo  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  yeare,  with  or  without  whipping.^ 
And  whosoever  shall  unlawfully  and  maliciously,  by  any  overt 
act,  attempt  to  set  fire  to  any  mine,  under  such  circum- 
stances that  if  the  mine  were  thereby  set  fire  to  the  offender 
would  be  guilty  of  felony,  shall  be  guilty  of  felony  ;  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen,  and  not  less  than  five,  years ;  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping.* 

(y)  InjuHng  Ah^ays,  Waterways,  Shafts,  &c. 

Whosoever  shall,  with  intent  thereby  to  destroy  or  damage  Statatory 
such  mine,  or  to  hinder  or  delaj'  the  working  thereof,  unlaw-  P"*^"^"-  • 
fully  and  maliciously  pull  down,  fill  up  or  obstruct,  or  damage 
with  intent  to  destroy,  obstruct,  or  render  useless,  any  airway, 
waterway,  drain,  pit,  level  or  shaft  of  or  belonging  to  any  mine, 
shall  be  guilty  of  felony ;  and  shall  be  liable,  on  conviction,  to 
the  same  punishment  as  that  provided  for  the  drowning  of  a 
mine.^  But  this  provision  does  not  extend  to  any  damage 
committed  underground  by  any  owner  of  any  adjoining  mine 
in  working  it,  or  by  any  person  duly  employed  in  such 
working.* 

Where  one  of  two  owners  of  adjoining  mines,  asserting  that  a  DecisioDs 
certain  airway  belonged  to  him,  directed  his  workmen  to  stop 
it  up  J  and  the  workmen,  acting  bond  fide,  did  so ;  they  were 
acquitted,  although  their  master  knew  that  he  had  no  right  to 
the  airway.     But  they  would  have  been  guilty,  if  they  had 

»  24  it  26  Vict.  c.  97,  s.  26  ;  27  it  28  »  24  &  25  Vict.  c.  97,  a.  28  ;  27  &  28 

Vict.  c.  47,  s.  2.  Vict.  c.  47,  s.  2  :  ante^  p.  546. 

2  24  &  25  Vict.  c.  97,  s,  27 ;  27  &  <  24  &  26  Vict.  c.  97,  s.  28. 

28  Vict.  c.  47, 8.  2. 

N  N  2 
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known  that  the  stopping  up  was  a  malicious  act  of  their 
master.^  The  provision  in  question  is  intended  to  render  a 
person  criminally  liable  who  acts  with  a  wicked  mind.  It  is 
not  intended  to  apply  to  the  bond  fiih  exercise  of  a  supposed 
right.^ 


{h)  Injui^  to  Machinei^y  and  Effects, 

Generally—  Whosoever  shall  unlawfully  and  maliciously  pull  down  or 
sututory  destroy,  or  damaofe  with  intent  to  destroy  or  render  useless,  any 
steam-engine  or  other  engine  for  sinking,  draining,  ventilating 
or  working,  or  for  in  anywise  assisting  in  sinking,  draining, 
ventilating  or  working,  any  mine,  or  any  appliance  or  appa- 
ratus in  connexion  with  any  such  steam  or  other  engine,  or 
any  staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine,  or  any  bridge,  waggon-way  or  trunk,  for  conveying 
minerals  from  any  mine,  whether  such  engine,  staith,  building, 
erection,  bridge,  waggon-way  or  trunk  be  completed  or  in  an 
unfinished  state ;  or  shall  unlawfully  and  maliciously  stop, 
obstruct,  or  hinder  the  working  of  any  such  steam  or  other 
engine,  or  of  any  such  appliance  or  apparatus  as  aforesaid,  with 
intent  thereby  to  destroy  or  damage  any  mine,  or  to  hinder, 
obstruct,  or  delay  the  working  thereof;  or  shall  unlawfully  and 
maliciously  wholly  or  partially  cut  through,  sever,  break  or 
unfasten,  or  damage  with  intent  to  destroy  or  render  useless, 
any  rope,  chain  or  tackle,  of  whatsoever  material  the  same  shall 
be  made,  used  in  any  mine,  or  in  or  upon  any  inclined  plane, 
railway  or  other  way,  or  other  work  whatsoever  in  anywise 
belonging  or  appertaining  to,  or  connected  with,  or  employed 
in  any  mine,  or  the  working  or  business  thereof;  shall  be  guilty 
of  felony ;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven,  and  not  less  than  five,  years ;  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement, 

»  R.    V,    James,  8    C.    &    P.    131.  «  R.  v.  Matthias  and  Twigg,  14  C05 

Bee  James  v.   Phelps,   8   Per.  &   D.      0.  0.  5, 
231. 
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and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping.^ 

Where  a  steam-eneine  used  in  workino^  a  mine  had  been  Decisions 
stopped,  and  locked  up  for  the  night;  and  the  prisoner  got  into 
the  engine-house  and  set  it  going ;  and  the  engine  received  an 
injury ;  it  was  held,  that  this  was  a  damaging  of  the  engine.^ 
A  scaffold  erected  at  some  distance  above  the  bottom  of  a 
mine,  for  the  pui*pose  of  working  a  vein  of  coal  on  a  level  with 
the  scaffold,  is  an  '  erection  used  in  conducting  the  business '  of 
a  mine.^  And  where  mine  owners  constructed  a  wooden  trough, 
by  means  of  which  water  was  conveyed  from  a  spring  to  a  pool 
half  a  mile  distant  from  their  mine,  being  as  near  ^  the  nature 
of  the  ground  admitted ;  and  the  water  so  brought  was  used 
for  the  purpose  of  washing  the  ore  obtained  from  the  mine  ;  it 
was  held,  that  the  trough  was  an  '  erection.'  * 

if  any  persons,  riotously  and  tumultuously  assembled  together  Bioterj— 
to  the  disturbance  of  the  public  peace,  shall  unlawfully  and  with  pro^ioL. 
force  demolish,  or  pull  down  or  destroy,  or  begin  to  demolish, 
pull  down  or  destroy,  any  steam-engine  or  other  engine  for 
sinking,  working,  ventilating,  or  draining  any  mine,  or  any 
staith,  building,  or  erection  used  in  conducting  the  business  of 
any  mine,  or  any  bridge,  waggon-way,  or  trunk,  for  conveying 
minerals  from  any  mine,  every  such  offender  shall  be  guilty  of 
felony;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  five  years ;  or  to  be  imprisoned  fdr 
any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement.'  And  if  any  persons, 
riotously  and  tumultuously  assembled  together  to  the  dis- 
turbance of  the  public  peace,  shall  unlawfully  and  with  force 
injure  or  damage  any  such  engine,  staith,  bridge,  waggon-way, 


*  24  &  25  Vict.  c.  97,  s.  29  ;  27  k  2S  charging  the  damaging  of  the  steam. 

Vict.  c.  47,  8. 2.    Previously  to  24  k  25  engine  :  see  R.  v,  Whittingham^  9  C. 

Vict.  c.  97,  it  was  held,  that,  where  a  k  P.  234. 

mine  was  worked  by  a  steam  engine,  ^  R.  v.  Norris,  9  C.  &  P.  241. 

which  caused  a  cylinder  to  revolve,  '  R.  r.  Whittinghani,  ib,  234. 

and  take    up    the  rope  as  the  coal  *  BarweU  v.  ^Vinterstoke,  14  Q.  B. 

was  drawn  up  ;  and  the  cylinder  was  704. 

damaged  ;     proof    of    such    damage  ^  24  &:  25  Vict.  c.  97,  s.  11 ;  27&2S 

would    not    support   an    indictment  Vict.  c.  47,  s.  2. 
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kDOwn  that  the  stopping  up  was  a  malicious  act  of  their 
master.'  The  provision  iu  question  is  intended  to  render  a 
person  criminally  liable  wlio  acts  with  a  wicked  mind.  It  is 
not  intended  to  apply  to  the  fionii  file  exercise  of  a  supposed 
right.= 


(8)  Injunes  to  Machinery  and  Effectn. 

Whosoever  shall  unlawfully  ami  maliciously  pull  down  or 
destroy,  or  damage  with  intent  to  destroy  or  render  useless,  any 
steam-engine  or  other  engine  for  sinking,  draining,  ventilating 
or  working,  or  for  in  anywise  assisting  in  sinking,  draining, 
ventilating  or  working,  any  mine,  or  any  appliance  or  appa- 
ratus in  connexion  with  any  such  steam  or  other  engine,  or 
any  staith,  building,  or  erection  used  in  conducting  the  business 
of  any  mine,  or  any  bridge,  waggon-way  or  trunk,  for  conveying 
minerals  from  any  mine,  whether  such  engine,  staith,  building, 
erection,  bridge,  waggon-way  or  trunk  be  completed  or  in  an 
unfinished  state ;  or  shall  unlawfully  and  maliciously  stop, 
obstruct,  or  hinder  the  working  of  any  such  steam  or  other 
engine,  or  of  any  such  appliance  or  ap|mratus  as  aforesaid,  with 
intent  thereby  to  destroy  or  damage  any  mine,  or  to  hinder, 
obstruct,  or  delay  the  working  thereof;  or  shall  unlawfully  and 
maliciously  wholly  or  partially  cut  through,  sever,  break  or 
unfasten,  or  damage  with  intent  to  destroy  or  render  useless. 
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aud,  if  a  male  under  the  ii^  of  -isiL-ea  vji?-  Tiia  or  ^iihoal 
whipping.' 

Where  a  steam-engiae  ostit  in  ^■'~^'- '  i  tuhc  mo  been  PMiBoni 
stopped,  and  locked  up  ti^r  dit;  oiiiin .  mx  zi  nj-oi-tgot  ialv 
the  engine-house  and  set  it  jiixu;    ita  :.:  ti,-3e  received  on 
injury ;  it  was  held,  th;iE  diia  ^yt:  i  .mlac--^  -i  'Jw  engine.' 
A  scaffold    erected  at  ^ime  iL-ronco   *;■ "-  .:e  t^FCIom  of « 
mine,  for  the  puqx>se  of  wDri-Jt:  l  -  _::   i  i^'  n  a  Ie*e/  «il/i 
the  scaffold,  is  an  'erecto)Q  luiei  Ji  ■-■n^-.^'z^  .-a  hoiiam't^f 
a  mine.*    And  wh«e  min-;  i^nrr?^  ■  ixrzuzci  i  wooden  fmi^-h. 
by  means  of  which  munc-n^i  ■^z.----:  xa  t  upring  In »  p\\ 
half  a  mile  distant  ivini  -jcjr  l.z^.  irjiz  ■*  near  «■•  tW  »«•  - 
of  the  ground  admictei: .  u.:   l-  Tia  ■"  liruuj;lil  "v  ix^ 
for  the  purpo^  of  wuai^  -^   -^   oiaatd  from  tlw  v-ik 
was  held,  that  the  tTiitii  r-a  .t  ^?«mi'' 

If  any  petsons,  tiy^.ns-  a^  T^:.:i:MJ7i«winiwv  -  ^  i 

to  the  tlisturbancea -J.- TT.  j  aap..iiai/Bn/«ift.'  «>   ^      *"~'~ 
force  demolish,  or  p-..:  :,  5?i  c  Ktonr,  of  Ikxi-»  •■      -    --^ 
pull  down  or  desr  -   lor  faatrfi^oe  w  .fs^   v^-.     - 
sinking,  working,  reiciaa^  ir  JwDin^  w  v-r*.         ^. 
staith,  building. « :3B!EM  BW  ji  wni/urta.  :^   »i-,^ 
any  mine,  or  any  iote  le^ta-'^.  it  trv\   ■     ^.  _. 
minerals  from  a»T ante -TOT w4iJR»,v- s;^    .    -    ..  "^ 
felony ;  and,  beia  sBrraa  isrroC  iV   .     .^,. 
discretion  of  tie  (W: -u  B  ap,  in  ff^  ^  _, , 
foranylennwi,-iani,.j(^.^  .   .    .^^^^ 
^J^ytermaotiimefflie-wwfi.nfi-.-.-..-     ^..     ' 
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or  trunk,  every  such  offender  shall  be  guilty  of  a  misdemeanour ; 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  Coui*t,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years,  and  not  less  than  five  years ;  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour.  And  if,  upon  the  trial  of  any  person  for 
any  felony  under  the  first  of  these  provisions,  the  jury  shall  not 
be  satisfied  that  such  person  is  guilty  thereof,  but  shall  be 
satisfied  that  he  is  guilty  of  any  oficnce  under  the  second  of 
these  provisions,  then  the  jury  may  find  him  guilty  thereof; 
and  he  may  be  punished  accordingly.^ 


»  24  &  26  Vict.  c.  97,  s.  12  ;  27  & 
2S  Vict.  c.  47,  8.  2.  See,  as  to  Scot- 
land, 9  Geo.  3,  c.  29 ;  56  Geo.  3,  c. 
126  ;  Ireland,  5  &  6  Vict.  c.  28,  8.  5. 
Under  the  Act  7  &  8  Geo.  4,  c.  31,  the 
inhabitantfi  of  the  hundred,  wapen- 
take, ward,  or  other  district  in  the 
nature  of  a  hundred,  in  which  any 
offence  mentioned  in  the  first  of  the 


above-stated  provisions  is  committed, 
are  liable  to  yield  fuU  compensation 
to  the  person  damnified  for  the  damage 
done ;  including  any  damage  at  the 
same  time  done  to  any  fixture,  furni- 
ture or  goods  in  the  building  or  erec- 
tion in  question  (s.  2).  See,  as  to 
procedure,  ss.  3  ^  wq. 


CHAPTER  XXIII. 

TAXES,  DUTIES,  RATES  AND  TITHES— PAUPER 

SETTLEMENTS. 

Sect.  1.— LAND  TAX. 

All  quarries,  mines  of  coal,  tin^  lead,  copper,  mundic,  iron  Land  Tax. 
and  other  mines,  iron  mills,  furnaces,  and  other  iron  works, 
salt  works,  and  alum  mines  and  works,  are,  under  the  Act 
38  Qeo.  3,  c.  5,  subject  to  Land  Tax.^  And,  although  in  strictness 
mines  or  quarries  cannot,  it  would  seem,  be  properly  so  called 
until  they  are  opened,^  the  Act  probably  applies  to  them, 
although  they  may  not  have  been  opened  when  it  was  passed. 
They  are  nothing  more  than  laud  and  the  potential  profit  of 
land  in  existence  at  the  time  the  Act  was  passed.' 


Sect.  2.— INCOME  TAX. 

a.  Property  Liable — Chargeable  Value, 

* 

Independently  of  sect.  8  of  the  Act,  29  &  30  Vict  c.  3G,  5  &  «  Vict 
mines  and  quarries  are  assessable  to  the  Income  Tax  under 
Schedule  A,  of  the  Act,  5  &  6  Vict.  c.  35.  Under  No.  III.  of 
that  Schedule  ''  quarries  of  stone,  slate,  limestone,  and  chalk," 
are  assessable  on  the  amount  of  profits  in  the  preceding  year. 
Under  the  same  number  "mines  of  coal,  tin,  lead,  copper, 
mundic,  iron,  and  other  mines,"  are  assessable  on  the  full 
amount  for  one  year,  or  on  an  average  of  the  five  preceding 
years.  But,  if  any  '  mine '  has,  from  some  unavoidable  cause, 
been  decreased  and  is  decreasing  in  annual  value,  so  that  the 

1  See  8.  4.  Kxch.  257,  25S.    01  R.  v.  Bandall,  4 

5  See  ante^  p.  2.  E.  &  B.  564,  669. 

>  See  Colchester  v.  Kewuey,  L.  R.  2 
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average  of  five  years  will  not  give  a  fair  estimate  of  the  aDnual 
value,  the  annual  value  may,  under  No.  IV.  of  that  Schedule, 
be  computed  on  the  actual  amount  of  profits  in  the  preceding 
year,  subject  to  the  usual  abatement  on  account  of  diminution 
of  duty  in  the  current  year.  And  if  any  '  mine '  shall  have 
wholly  failed,  the  assessment  may,  under  the  same  number,  be 
wholly  discharged.^  Under  No.  III.  of  that  Schedule,  "iron 
works,  salt  works,  and  alum  mines  or  works,  water  works,  &c., 
railways,  &c.,  and  other  concerns  of  the  like  nature  from  or 
arising  out  of  any  lands,  tenements,  &c.,"  are  assessable  on  the 
profits  of  the  year  preceding.  And,  generally,  all  lands,  tene- 
ments, or  hereditaments  capable  of  actual  occupation,  and  not 
coming  within  the  foregoing  specific  principles,  are,  under 
No.  I.  of  that  Schedule,  assessable  according  to  their  annual 
value. 
Slate  mines—  As  the  Act  distinguishes  between  'quarries  of  slate'  and 
'  mines,'  and  applies  to  each  a  different  principle  of  assessment, 
works  for  the  getting  of  slate  are  assessable  as  '  quarries,'  and 
not  as  '  mines ;'  although  the  slate  be  obtained  by  underground 
working.^  Brick  fields  are  either  within  the  principle  applicable 
to  iron  works,  salt  works,  and  alum  works ;  or  within  the 
general  principle.^ 
29  k  &0  Vict.  Sect.  8  of  the  Act,  29  &  30  Vict.  c.  36,  enacts  that  "  the 
^'  '  *'  *  several  and  respective  concerns  described  in  No.  III.  of 
Schedule  A.  "  of  the  Act,  5  &  6  Vict.  c.  35,  shall  be  assessed 
"  in  the  manner  in  the  said  No.  III.  mentioned,  according  to 
the  rules  prescribed  by  Schedule  D.  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said  No.  Ill ;"  with  a  special 
proviso  as  to  railways.  And  Schedule  D.,  which  provides  for 
the  assessment  in  respect  of  any  "  trade,  manufacture,  adven- 
ture, or  concern  in  the  nature  of  trade  not  contained  in  any 
other  Schedule,"  requires  the  assessment  to  be  made  on  a  sum 
not  less  than  the  full  amount  of  the  balance  of  the  profits  or 
gains  "  upon  a  fair  and  just  average  of  three  years.'' 

'  'Fifth  rule,  No.  II l.,'  mentioned  fcrcnce  between  a  mine  and  a  quarry, 

in  No.  IV.  r.  5.,  is  an  obvious  mistake  see  ««/<»»  pp.  3  et  seq. 

for  *  second  rule,  No.  III.'  '  Edmonds  v,  Eastwood,  2  H.  &  N. 

2  Jones  v.  Cwmorthen  Slate  Co.,  4  811. 
Exch.  D.  97 ;  5  ih,  03.    For  the  dif- 
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Sect.  8  of  the  Act,  29  &  30  Vict.  c.  36,  appears  to  have  Effect  of  this 
abolished  No.  IV.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  35,  P"^^^"*^"^- 
and  to  have  substituted  the  rules  in  Schedule  D.^  As  to  its 
effect  in  other  respects  there  is  considerable  doubt.  It  was 
laid  down  in  Ktwwles  v.  McAdavi,^  that  it  makes  the  three- 
year  period  applicable  to  such  cases  as  that  of  a  colliery  com- 
pany, formed  for  the  purpose  of  carrying  on  the  business  of 
working  coal  mines.  And  it  was  laid  down  in  Ryliope,  <fcc.,  Co. 
V.  Foyer,^  that  it  makes  that  period  applicable  to  all  cases  of 
mines.  Knovjles  v.  AfcAdam  was,  however,  expressly  dis- 
sented from  in  GoltiieaSy  dc»,  Co.  v.  Black ;  *  a  case  before  the 
House  of  Lords.  And,  if  the  principle  which  Knowlea  v. 
McAdani  and  Ryhope,  <&c.,  Co.  v.  Foyer  laid  down  be  correct, 
not  merely  would  '  mines '  be  reduced  from  a  five-year  to  a 
three-year  period.  '  Quarries,*  which,  probably  owing  to  their 
comparative  freedom  from  fluctuation  in  value,  were  originally 
placed  in  a  single-year  period,  would  be  raised  from  that  period 
to  a  three-year  period.^  It  is  hard  to  find  any  solid  reason 
why  these  changes  should  be  made.  It  is  suggested,  especially 
having  regard  to  its  proviso  as  to  railways,  that  by  sect.  8  of 
the  Act,  29  &  30  Vict.  c.  30,  it  was  intended  to  change  to  the 
three-year  period  those  only  of  the  concerns  mentioned  in 
No.  III.  of  Schedule  A.  of  the  Act,  5  &  6  Vict.  c.  35,  which 
consist  of  ''  iron  works,  salt  springs  or  works,  alum  mines  or 
works,  water  works,  &c.,  railways,  &c.,  and  other  concerns  of  the 
like  nature." 

If  the  three-year  period  is  now  applicable  to  a  colliery  com-  Ryhopo,  &c., 
pany,  and  the  company  has  acquired  the  rights  and  liabilities  ^^•»  ^''  ^**^®'' 
of  a  previous  company,  it  has  not,  under  the  rules  of  Schedule  D., 
'*  been  set  up  and  commenced  "  within  that  period ;  so  as  to 
entitle  it  to  have  the  computation  made  on  the  average  of  the 


»  See  Ryhope,  &c.,  Co.  v.  Foyer,  7  *  6  App.  Cas.  337, 338, 339,7wr  Lonl 

Q.  B.  D.  500,  2W»r  Lindlcy,  J.  ;  Colt-  Blackburn. 

nesa,  &c.,  Co.  v.  Black,  6  App.  Cas.  *  See  Coltnens,  &c.,  Co.  f.  Black,  6 

337, 2}er  Ijord  Blackburn.  App.  Cas.  338,  per  I^inl  Blackburn. 

2  3  Exch.  D.    23,  per  Kelly,  C.B.,  Cleasby,  B.,  in  Knowles  v.   M'Adam 

and  Cleasby  and  Pollock,  BB.  (3  Exch.  D.  30)  rcfancd  to  admit  this 

'  7  Q.  B.  D.  485,  per    Grove   and  consequence, 
lindley.  JJ. 
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balance  from  the  date  of  the  first  "  setting  up."  *  Nor  (inde^ 
pendently  of  whether  No.  IV.  of  Schedule  A.  is  not  now  abolished),^ 
is  such  a  company  entitled,  under  that  number,  to  have  its  profits 
estimated  in  proportion  to  the  profits  received  since  the  com* 
mencement  of  its  "  possession  or  interest ;"  on  the  ground  that, 
by  reason  of  its  possession  or  interest  having  commenced  within 
the  three-year  period,  it  cannot  make  out  the  statutory  account.^ 
It  has,  on  the  contrary,  under  the  rules  of  Schedule  D.,  "  suc- 
ceeded to  "  the  previous  company ;  so  as  to  retain  the  position 
which  it  would  have  held,  if  it  had  Ixjen  identical  therewith.* 
It  may,  however,  under  those  rules,  prove  that  its  profits  and 
gains  have  fallen  short  from  some  "  specific  cause  ;*'  so  as  to 
entitle  it  to  have  the  computation  made  "  on  the  amount  of 
the  full  value  of  the  profits  and  gains  received  annually ;"  or, 
in  other  words,  on  the  gains  for  the  current  year.  And  an 
extraordinary  depression  in  the  coal  trade  may  not  improperly 
be  called  a  "  specific  cause."^ 

The  tax,  as  might  be  expected  from  its  title,  is  essentially 
a  tax  upon  profits  and  gains.  Where,  for  example,  a  principal 
debt  is  made  repayable  by  periodical  instalments,  none  of  the 
instalments  are  chargeable.^  And  where  the  purchase-money 
of  an  estate  is  made  payable  by  periodical  instalments,  although 
each  instalment  may  in  substance  be  partially  compounded  of 
interest,  it  is  not  within  the  purview  of  the  Acts.^  Consistently, 
however,  with  this,  the  tax  is  a  tax  upon  property.  It  assumes 
the  ownership  of  a  mine  or  quarry ;  disregards  the  amount  it 
may  have  cost,  either  in  the  way  of  purchase  or  of  rent ;  pro- 
ceeds to  describe  the  method  of  calculating  its  'annual  value;' 
and  declares,  that  this  shall  be  the  average  *  profit  received 
therefrom.'  ^  A  mine  owner,  as  distinguished  from  a  merchant 
or  trader,  is,  in  fact,  in  every  case  taxed  in  respect  of  bis  mine 
as  a  fixed  and  realized  '  property,'  which  belongs  to  him,  and 
from  which  he  reaps  an  annual   benefit     And  the  statutory 


»  See  Byhope,  &c.,  Co.  r.  Foyer,  7 
Q.  B.  D.  485. 

*  See  preceding  page. 

*  See  Ryhope,  &c.,  Co.  r.  Foyer, «.  9, 

*  Ih. 
»  lb. 


•  Foley  V.  Fletcher,  3  H.  &  N.  779, 
784. 

7  lb.  p.  769. 

'  ColtnesB  Co.  v.  Black,  6  App.  Cas. 
326,  per  Lord  Penzance. 
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words,  'annual  value/  or  'profit  received/  are  used  not  as  the 
subject  of  taxation ;  but  only  as  the  measure  of  the  taxation  to 
which  the  '  property '  is  subject.^ 

It  follows  that  deductions  are  not  allowable  in  respect  of  Allowancea. 
capital,  merely  bcause  it  is  exhausted  or  consumed  in  making 
the  profit.^  They  are  not,  for  example,  necessarily  allowable 
for  amounts  expended  in  sinking  a  pit ;  which  may  constitute 
a  permanent  addition  to  capital.^  Nor,  for  similar  reasons,  are 
they  allowable  for  the  year's  depreciation  of  all  the  pits  in  a 
mine,  whenever  sunk.*  Nor  are  deductions  allowable  in  respect 
of  capital,  which  is  withdrawn,^  or  which  suflfers  diminution.^ 
However  it  may  be,  that  in  some  cases  a  mine  owner  is  entitled 
to  an  allowance  in  respect  of  the  cost  of  sinking  a  pit,  if  that 
pit  bo  exhausted  by  the  workings  of  the  year  in  which  it  is 
sunkJ  And  deductions  are  always  allowable  for  depreciation 
of  machinery  or  plant.® 

6.  PevQoii  Liable. 

In  the  cases  subject  to  the  specific  principles  prescribed  Gcnemlly. 
by  the  Act,  5  &  6  Vict  c.  35,*  the  duty  is,  under  No.  III.  of 
Schedule  A.,  chargeable  on  the  person,  corporation,  company 
or  society,  carrying  on  the  concern ;  or  on  their  agents,  treasurers, 
or  other  officers ;  on  the  amount  of  the  produce  or  value ;  and 
before  paying,  rendering,  or  disti'ibuting  the  same  either  between 
the  different  pei-sons  or  members,  or  to  the  owner  of  the  soil  or 
property,  or  to  any  creditor  or  other  claimant.  And  all  such 
persons,  companies,  or  societies  are  bound  to  allow  out  of  such 
produce  or  value  a  proportionate  deduction  of  the  duty.  And, 
in  respect  of  any  mine  carried  on  by  a  company  of  adventurers, 
the  duty  is,  under  the  same  number,  chargeable  on  the  com- 


*  Ih.  p.  327,  per  Lord  Penzance. 

3  Addie  v.  Inland  Revenne,  cited  in 
Forder  r.  Handyside,  1  Exch.  D.  233  ; 
ColtnesB  Co.  v.  Black,  6  App.  Cas.  315. 
The  latter  case  overmled  Knowlcs  v, 
M'Adam,  3  Exch.  D.  23. 

>  Addie  v.  Inland  Beyenue,  tf.  «. 

*  Coltness  Co.  v.  Black,  u,  s, 

*  See  Sch.  D.  of  5  &  6  Vict,  c.  36. 

*  5  &  6  Vict.  c.  35, 8. 159. 


'  See  Coltness  Co.  r.  Black,  6  App. 
Cas.  324,  per  Lord  Cairns  ;  339,  per 
Lord  Blackburn :  see,  however,  p. 
326,  per  Lord  Penzance. 

8  See  41  &  42  Vict.  c.  15,  s.  12.  Sec, 
before  the  Act,  Addie  v.  Inland 
Rerenne,  u,  «. ;  Forder  v.  Handyside, 
u.  9.  Cf.,  as  to  allowances  in  the  case 
of  rating,  pottj  pp.  662,  663. 

*  See  ante,  pp.  561,  652. 
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balance  from  the  date  of  the  first  "  setting  up."  ^  Nor  (inde- 
pendently of  whether  No.IV.  of  Schedule  A.  is  not  now  abolished),* 
is  such  a  company  entitled,  under  that  number,  to  have  its  profits 
estimated  in  proportion  to  the  profits  received  since  the  com- 
mencement  of  its  "  possession  or  interest;"  on  the  ground  that, 
by  reason  of  its  possession  or  interest  having  commenced  within 
the  three-year  period,  it  cannot  make  out  the  statutory  account.^ 
It  has,  on  the  contrary,  under  the  rules  of  Schedule  D.,  "  suc- 
ceeded to  "  the  previous  company ;  so  as  to  retain  the  position 
which  it  would  have  held,  if  it  had  been  identical  therewith.* 
It  may,  however,  under  those  rules,  prove  that  its  profits  and 
gains  have  fallen  short  from  some  "  specific  cause ;"  so  as  to 
entitle  it  to  have  the  computation  made  "on  the  amount  of 
the  full  value  of  the  profits  and  gains  received  annually ;"  or, 
in  other  words,  on  the  gains  for  the  current  year.  And  an 
extraordinary  depression  in  the  coal  trade  may  not  improperly 
be  called  a  "  specific  cause."^ 

The  tax,  as  might  be  expected  from  its  title,  is  essentially 
a  tax  upon  profits  and  gains.  Where,  for  example,  a  principal 
debt  is  made  repayable  by  periodical  instalments,  none  of  the 
instalments  are  chargeable.^  And  where  the  purchase-money 
of  an  estate  is  made  payable  by  periodical  instalments,  although 
each  instalment  may  in  substance  be  partially  compounded  of 
interest,  it  is  not  within  the  purview  of  the  Acts.''  Consistently, 
however,  with  this,  the  tax  is  a  tax  upon  property.  It  assumes 
the  ownership  of  a  mine  or  quarry ;  disregards  the  amount  it 
may  have  cost,  either  in  the  way  of  purchase  or  of  rent ;  pro- 
ceeds to  describe  the  method  of  calculating  its  'annual  value;' 
and  declares,  that  this  shall  be  the  average  '  profit  received 
therefrom.'  ®  A  mine  owner,  as  distinguished  from  a  merchant 
or  trader,  is,  in  fact,  in  every  case  taxed  in  respect  of  his  mine 
as  a  fixed  and  realized  *  property,'  which  belongs  to  him,  and 
from  which  he  reaps  an  annual   benefits     And  the   statutory 


*  See  Ryhope,  &c.,  Co.  v.  Foyer,  7 
Q.  B.  D.  485. 

9  See  preceding  page. 

8  See  Ryhope,  kc,  Co.  v.  Foyer,  w.  s, 

*  n. 

*  Ih. 


•  Foley  V.  Fletcher,  3  H.  &  N.  779, 
7^4. 

7  Ih.  p.  769. 

8  Coltuess  Co.  t?.  Black,  G  App.  Cas. 
326,  per  Lord  Penzance. 
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words,  'annual  value/  or  'profit  received/  are  used  not  as  the 
subject  of  taxation  ;  but  only  as  the  measure  of  the  taxation  to 
which  the  '  property  *  is  subject.^ 

It  follows  that  deductions  are  not  allowable  in  respect  of  Allowances, 
capital,  merely  bcause  it  is  exhausted  or  consumed  in  making 
the  profit.^  They  are  not,  for  example,  necessarily  allowable 
for  amounts  expended  in  sinking  a  pit ;  which  may  constitute 
a  permanent  addition  to  capital.^  Nor,  for  similar  reasons,  are 
they  allowable  for  the  year's  depreciation  of  all  the  pits  in  a 
mine,  whenever  sunk.*  Nor  are  deductions  allowable  in  respect 
of  capital,  which  is  withdrawn,®  or  which  suffers  diminution.^ 
However  it  may  be,  that  in  some  cases  a  mine  owner  is  entitled 
to  an  allowance  in  respect  of  the  cost  of  sinking  a  pit,  if  that 
pit  bcs  exhausted  by  the  workings  of  the  year  in  which  it  is 
sunk.*^  And  deductions  are  always  allowable  for  depreciation 
of  machinery  or  plant.® 

b.  Person  Liable, 

In  the  cases  subject  to  the  specific  principles  prescribed  Generally, 
by  the  Act,  5  &  6  Vict  c.  35,®  the  duty  is,  under  No.  III.  of 
Schedule  A.,  chargeable  on  the  person,  corporation,  company 
or  society,  carrying  on  the  concern ;  or  on  their  agents,  treasurers, 
or  other  officers ;  on  the  amount  of  the  produce  or  value ;  and 
before  paying,  rendering,  or  distiibuting  the  same  either  between 
the  different  pei-sons  or  members,  or  to  the  owner  of  the  soil  or 
property,  or  to  any  creditor  or  other  claimant.  And  all  such 
persons,  companies,  or  societies  are  bound  to  allow  out  of  such 
produce  or  value  a  proportionate  deduction  of  the  duty.  And, 
in  respect  of  any  mine  carried  on  by  a  company  of  adventurers, 
the  duty  is,  under  the  same  number,  chargeable  on  the  com- 


*  lb.  p.  327,  ^er  Lord  Penzance. 

3  Addie  v.  Inland  Revenue,  cited  in 
Fordcr  v,  Handyside,  1  Exch.  D.  233  ; 
Coltness  Co.  v.  Black,  6  App.  Cas.  315. 
The  latter  case  overraled  Knowlcs  v, 
M'Adam,  3  Exch.  D.  23. 

'  Addie  v.  Inland  Bevenne,  u,  s. 

*  Coltness  Co.  v.  Black,  u.  $, 

*  See  Sch.  D.  of  5  &  6  Vict.  c.  35. 

*  6&6  Vict.  c.  35,8. 159. 


'  See  Coltness  Co.  t?.  Black,  6  App. 
Cas.  324,  per  Lord  Cairns  ;  339,  per 
Lord  Blackburn :  see,  however,  p. 
326,  per  Lord  Penzance. 

8  See  41  &  42  Vict.  c.  16,  s.  12.  Sec, 
before  the  Act,  Addie  v.  Inland 
Bevenue,  n,  s, ;  Forder  r.  Handyside, 
u,  9,  Cf.,  as  to  aUowances  in  the  case 
of  rating,  postf  pp.  562,  563. 

»  See  antef  pp.  651,  552. 
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2  East,  164)  ;  clay  pits  (R.  v.  Brown, 
8  East,  528)  ;    and  grarel,  sand,  or 
marl  pits  (R.  v.  Woodland,  2  East, 
167) ;  which  were  really  such,   and 
were  not  mines  in  the  pro|)er  sense  of 
that  word  (ante^  pp.  3  et  »eq^  \  were 
treated  as  ^  lands '  within  the  meaning 
of  the  Act ;  and  were  therefore  rate- 
able.   Coal    mines  hanng  been  ex- 
pressly mentioned  in  the  Act  were,  of 
course,  also    rateable.     But,    having 
been  alone  mentioned,  a  long  course 
of  decision  had  established,  that  lead 
mines    (Lead    Co.  r.   Richardson,    3 
Burr.  1341  ;  Rowls  r.  Cells,  2  Cowp. 
45.3)  ;  ironstone  mines  (R.  r.  Cunning- 
ham, 5  East,  478  ;  R.  r.  Bilston,  5  B.  & 
C.  Sol ;  Crawshay  v.  Morgan,  L.  R.  4.  Q. 
B.  581  ;  affirmed  Morgan  r.  Crawshay, 
L.  R.  5  H.  L.  304  ;  Guest  r.  East  Dean, 
L.  R.  7  Q.  B.  334  ;  Kittow  r.  Liskeard, 
10  ih,   15)  ;    limestone  mines  (R.  v. 
Sedgley,   2    B.  A:  Ad.  65)  ;  freestone 
mines  (R.  r.  Dunsford,  2  A.  &  E.  568  ; 
R.  V.  Randall,  4  E.  &  B.  564) ;  clay 
mines  (R.  r.  Brettel,  3  B.  k.  Ad.  424)  ; 
salt  mines  (R.  r.  Sedgley,  2  B.  &  Ad. 
74)  ;   and  all  other  mines  than  coal 
mines  (R.  r.  Baptist  Mill  Co.,  1  M.  A: 
S.  618  ;  Crease  v,  Sawle,  2  Q.  B.  886  ; 
Kittow  v.  Liskeard,  «.  $,  12) ;   were 
exempt    from  the  liability.    It   had 
also,  by  a  very  peculiar  doctrine  {^per 
Blackburn,  J.,  in  Roads  v.  Trnmping- 
ton,  L.  R.  6  Q.  B.  64),  been  established, 
that,  where    mines   other   than  coal 
mines  were  in  lease  or  occupation ;  and 
the  lessor,  or  person  receiving,  received 
a  money  rent  (R.  -p.   Rochester,    12 
East,  353  ;  R.  r.  Baptist  Mill  Co.,  t/.  jr., 
619  ;  R.  V.  Welbank,  4  M.  &  S.  222 ; 
R.  r.  Tremayne,  4  B.  A:  Ad.  162  ;  R.  r. 
Crease,  11  A.  6:  E.  577)  ;  or  a  propor- 
tionate part  of  the  produce  of  the 
mines  in  an  altered  state  (R.  r.  Pom- 
fret,  5  M.  &  S.  139)  ;  he  was  not  liable 
to    be   rated :    but    that,    where    he 
received  a  pro])ortionate  part  of  the 
produce  in  its  natural  and  primitive 
state ;   as  under  the  custom  of  tin- 


'  bounding  in  Cornwall  (R.  r.  St.  Agnes, 
3  T.  R.  480 ;  R.  r.  Crease,  11  A.  &  E. 
677 ;  Crease  r.  Sawle,  2  Q.  B.  862, 
886 ;  ante,  pp.  430,  431) ;  or  under  the 
custom  of  Derbyshire  (Rowls  v.  Cells, 
2  Cowp.  451  ;  ante,  p.  511)  ;  or  under 
express  stipulation  (R.  v.  Baptist  Mill 
Co.,  1  M.  &  S.  612  ;  R.  p.  St  Austell, 
5  B.  &  AL  693 ;  R.  r.  Todd,  12  A.  & 
E.  816)  ;  he  was  so  liable.  And  it 
had  been  further  established,  that  the 
occupiers  of  surface  land,  with  build- 
ings and  machinery  thereon ;  or  of  a 
watercourse  ;  used  in  connection  with 
a  mine  not  itself  rateable  under  the 
Act  of  Eliz. ;  were  rateable  in  respect 
of  such  surface  buildings  and  machinery 
(Guest  r.  East  Dean,  L.  R.  7  Q.  B.  334 ; 
Kittow  V.  Liskeard,  10  ii.  7) ;  or  of 
such  watercourse  (Talargoch  Co.  v.  St. 
Asaph,  L.  R.  3  Q.  B.  478)  :  overruling 
R.  r.  Bilston,  5  B.  &  C.  851  ;  according 
to  which  the  subsidiary  property  was 
to  be  regarded  as  part  of  the  mine 
itself,  and  as  not  therefore  rateable. 
The  Rat.  Act,  1874  (s.  3)  extended 
the  liability  to  mines  of  every  kind 
not  mentioned  in  the  Act  of  Eliz. 

^  Under  the  consolidating  Act,  15  & 
16  Vict.  c.  81,  all  hereditaments  then 
rateable  to  the  relief  of  the  poor  were 
made  rateable  to  the  county  rates ; 
and  by  the  Rat.  Act,  1874  (».  10, 
15),  all  hereditaments  thereby  made 
rateable  to  the  relief  of  the  poor  (see 
supra)  were  mode  rateable  to  the 
county  rates. 

«  See  5  &  6  Will.  4,  c.  76,  s.  92  ; 
Rat.  Act,  1874,  ss.  10,  15. 

»  The  Act  5  &  6  Will.  4,  c.  60,  s.  27, 
made  rateable  for  highway  purposes 
"all  property  now  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor, 
provided  that  the  same  rate  shall  also 
extend  to  such  woods,  mines,  and 
quarries  of  etone  or  other  heredita- 
ments, as  have  heretofore  been  usually 
rated  to  the  highways."  The  liability 
under  this  Act  to  highway  rates  was, 
accordingly,    capable   of    a   greater 
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leviable  upon  property  rateable  to  the  relief  of  the  poor.^ 

And   the   rateability  extends   to  surface   lands,  roads,  and  Subsidiary 
water-courses;  and  to  shafts,*  buildings,  and  machinery;  used^^^^'*^' 
in  connexion  with  a  mine  or  quarry .^    And  it  also  extends  to 
land,   buildings,   and   machinery;    and   to   roads;  of  which   a 
person  working  a  mine  or  quarry  is  in  exclusive  occupation  ; 
although  he  be  only  working  under^a  license.^ 

Mines  or  quarries,  if  they  are  actually  being  worked,  are  Kateabllity 
rateable,  although  they  may  be  unprofitable  *    They  are  not,  woS'i^.'''' 
however,  rateable  before  they  are   worked,  and  become  pro-  ^®*  profitable- 
ductive ;  ^  or  after  they  have  ceased  to  be  productive.^    And. 
although  the  occupiers  of  mines  or  quarries,  which  have  ceased 
to  be  productive,   are    rateable  in   respect  of  surface    lands 
occupied  therewith ;  they  are  not  rateable  in  respect  of  build- 
ings, boilers,  engines,  plant,  or  railways  so  occupied ;  if  these 
things  are  in  substance  only  part  thereof,  and  are  not  shown 
to  have  any  independent  value.^ 

6.  Chargeable  Value. 
(o)  Hypothetical  Rent — Double  Bating, 

Mines  or  quarries,  other  than  tin  mines,  load  mines,  or  copper  Hypothetical 
mines,  are  rateable  upon  an  estimate  "  of  the  rent,  at  which  (not  be^le** 

tin,  lead,  or 

copper)  and 
extension  than  the  liability  to  poor      ing,'  3  &  i  Will.  4,  c.  90,  s.  9 ;  Pub.  qaarries. 

rates;    which,  so   far  as  related   to  Hea.    Act,    1875,    s.    163;    'general 

mines,    was  confined  to  coal    mines  district  rate,'   Pub.   Ilea.  Act,    1876, 

(ante,  p.   558,  n.).     And  it  was  de-  s.  211.    See  also  Rat.  Act,   1874,  ss. 

cided,    that    this    liability    was    not  10, 15. 

limited  to  the  identical  mines  actually  ^  See   ante,   p.  558,   n.     Sec  also 
rated  before  the  passing  of  the  Act ;  R.  v.  Granville,  9  B.  &  C.  188  ;  Tyne 
but  that  it  applied  to  mines  of  the  Co.  v.  Wallsend,  46  L.  J.  M.  C.  185. 
same  description  as  those  previously  '  Boads  v.  Trumpington,  L.  R.  6  Q. 
usually  rated  in  the  parish  in  question,  B.  56 ;   Kittow  r.  Liskeard,  10  ib.  7. 
although  opened  and  worked  for  the  A  mere  licensee,  as  such-,  is  not  rate- 
first  time  subsequently  to  the  passing  able  :  see  poit^  p.  563. 
of  the  Act.     See  R.  v.  Randall,  4  :E.  &  *  B..  v.  Parrot,  5  T.  R.  593,  596  ;  R. 
B.  564,  a  case  of  a  stone  mine.    By  r.  Bedworth,  8  East,  387  ;  R.  v.  St. 
the  Rat.  Act,  1874,  all  hereditaments  Austell,  5  B.  &  Al.  699. 
thereby  made  rateable  to  the  relief  of  *  R.  v.  Rochester,  12  East,  358  ;  R. 
the  poor  were  made  rateable  to  the  r.  Fayle,  27  L.  T.  65. 
highway  rates  :    ss.  10,  15.     Sec  also  •  R.  r.  Bedworth,  w.  i. ;  R.  v.  West- 
I'ub.  Hea.  Act,  1875,  ss.  144,  216.  brook,  10  Q.  B.  202. 
*  See,  as  to  *  lighting '  and  *  watch-  "  Tyne  Co,  v.  Wallsend,  v,  s. 


'tf  *,  i.*.r7-^.  ^ljj»  ixm- 


r  ■  *  * 

«  •  •  •  • 

^duit-v.^      *' *  *•'-    •'^-i'-T  ''^  cj  ^>rf 'j-.i.^.  Live  <rr  ;r.':.-i*r  U-e  f«-^:v:nz 

'  ■'^*.'  uf.:^T  ft  Ir^i^.   ir-'/.-.i-ri    t:.e  iLi-irrzr   ::.-i    w-jrii^zs  a^J  the 

*i'«*  *:r,^]:.^*,    B*a';:.]r,«^rT,    Ti'^rk*L'.{>,    trarr.^ATj,   ax>l    ciLer  p-Siat, 

h^lI/.:-^'%     rot   r>::r.^  dTrIIlL;^-L'jir^>  ,  ar.1  n  «»  aiiJ  s-nrface 

of  UrJ  '^irfx'^pi'vi  :u  coLLex:  :^q  wltl.,  ai.«!  fcr  tLe  prirj^-^^  of,  tr.e 

rr/.n^,  an  1  KVi^xte  »:*h;ii  thfr  ry:an  :.\r:*:-  of  the  laci  c»>mpri?^J 

in  th';  k-SLV;  or  \*:s%j-fr^,  niAer  isLich  the  'i-ie^,  or  dues  aod  rent, 

ire  pivar/e  or  re^rrretL     Tl-e  W'^nl  '  dues '  meaiis  dues,  royalty, 

f/T  toll,  e'.lher  in  money,  or  partiV  in  money  and  p«artly  in  kind ; 

ar,d  the  amount  of  d'lea,  ^hi^li  are  reserved  in  kind,  means  iLe 

val  -e  of  such  d»ie«».     TTie  woH  '  lea.'^e '  means  lea^e  or  sett,  or 

licen.5»e  to  work,  or  agreement  for  a  lease  or  .sett,  or  license  to 

work.     And  the  word  '  fine '  means  fine,  premium,  or  foregifr, 

or  other  payment  or  consideration  in  tbe  nature  thereof.* 

ruV'U/rj  Where  a  tin,  lead,  or  copper  mine  is  occupied  under  a  '  lease ' 

^^'!il'rli'sP./    or '  leav.-s '  granted  without  *  fine,'  on  a  reservation  wholly  or 

*rl  \TXaJi      partly  of  '  due« '  or  rent,  the  '  gross  value '  is  the  annual  amount 

vaio*:/  of  the  whole  of  the  *  dues '  during  the  year  ending  on  the  31st 

I>ecemlx;r  prece^ling  the  date  at  which  the  valuation  list  or 

jpfAjT'taU:  *  is  made ;  in  addition  to  the  annual  amount  of  any 

'  ii4'ti  a*e  Par.  A**^.  Act.  C  ic  7  Will.  *  B.  r.  Attwood.  ».  i. ;  R.  r.  West- 

4,c,iHi,n.  1.    See  ftU>  l-'i  A:  16  Vk-t.  bro*A,    B.  r.  Everist,   10   Q.  B.  ITS, 

c.  HI,    n.  r. ;    Piil».    Hea.    Act.    1875,  2fJ3, 2U7. 

«.  211.    Cf.  the  ilecUion.  lief  ore  the  *  See  ?*.  7. 

Par.  Am.  Act,  of  R.  r.  Attwowl.  *'»  B.  *  See  ii.  15. 
|c  C.  277. 
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reserved  fixed  rent,  which  may  not  be  paid  or  satisfied  by  such 
'  dues.*  And  the  '  rateable  annual  value  *  is  the  same  as  the 
gross  value;  except  that,  where  the  person  receiving  the  'dues  ' 
or  rent  is  liable  for  repairs,  insurance,  or  other  expenses  necessary 
to  maintain  the  mine  in  a  state  to  command  the  annual  amount 
of  'dues'  or  rent,  the  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses  for  which  he  is  so  liable,  is  deducted 
from  the  gross  value  for  the  purpose  of  calculating  the  rateable 
value.^  Where  any  such  mine  is  occupied  under  a  'lease' 
granted  wholly  or  partly  on  a  '  fine ;'  or  where  any  such  mine 
is  occupied  and  worked  by  the  owner ;  or,  in  the  case  of  any 
other  such  mine,  to  which  the  other  provisions  as  to  tin,  lead, 
and  copper  mines  do  not  apply,  and  of  which  the  royalty  or 
'dues'  are  not  wholly  reserved  in  kind;^  the  gross  and  rate- 
able annual  value  are  the  annual  amount  of  the  'dues,'  or 
'  dues '  and  rent,  at  which  the  mine  might  reasonably  be 
expected  to  let  without '  fine '  on  a  lease  of  the  ordinary  dura- 
tion, according  to  the  usage  of  the  country;  if  the  tenant 
undertook  to  pay  all  tenants'  rates  and  taxes,  and  tithe  rent- 
chai^e;  and  also  the  repairs,  insurance,  and  other  expenses 
necessary  to  maintain  the  mine  in  a  state  to  command  such 
annual  amount  of '  dues,'  or  '  dues '  and  rent.^ 

A  lease  comprised  a  lead  mine,  land  and  works;  the  mine Bnaiibeach Co. 
and  most  of  the  works  being  in  the  union  in  question,  and  the  double  mting. 
land  and  the  remaining  works  being  in  the  neighbouring  union. 
After  the  ore  was  crushed  and  washed,  it  was  taken  by  a 
tramway  about  half  a  mile  to  a  smelting  house,  forming  pai*t 
of  the  works  in  the  neighbouring  union,  and  was  there  converted 
into  lead  for  sale.  It  was  held,  (1)  that  the  crushing,  washing, 
and  smelting  works  were  all  included  under  '  mine,'  as  above 
defined,  as  being  "  in  connexion  with,  and  for  the  purposes  of 
the  mine ;"  (2)  that  the  rating  authorities  were  not  entitled 
to  assess  any  part  of  the  mine  twice  over ;  and,  accordingly,  (3) 
that,  in  order  to  obtain  the  rateable  value  of  the  mine  in  the 
union  in  question,  a  deduction  should  be  made  from  the  gross  dues 
in  respect  of  the  rateable  premises  in  the  neighbouring  union.^ 

1  8.  7.  *  Snailbcach  Co.  v.  Forden,  35  L.  T. 

«  See  8.  13.  N.  S.  614. 

>  Sees.  7. 
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m  th^  pirtl'j^.Lir  w  vrkii.;^  are  capi^'jej  of  pr-'Aizzi^g  within  the 
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j^;:str  cf  rv.::.^,  io  the  ary^cee  of  pr»f,  tLat  snch  qiactam 
csir.L'A  or  w.li  l  .t  l^e  prvlicei  ;  ar.d  on  the  qiAnmn,  wLich 
tf.*-T  are  ^r^i^y/^A  to  fr^Aice  in  tr.e  p^nicjlar  y^ar.-  If, 
hovever,  the  k^^^^ie  -f.OTr^,  that  he  co-ili  n>t  pr  jientlj  contract 
h/  ar,*;"-f/sit!on  U>  paj  more  tLsin  an  ar^.J^nt  »iz^IIer  t}*an 
the  cairrjlafy:/!  Toy^l*y,  the  arxialler  amount  n^U  be  the  tnie 
CTiV;non  a/yx^rJin^  to  which  to  rate  hire* 

A  li'^-eij-ee  of  the  ri^ht  of  working  coprolites  in  a  pari'^h,  in 
which  the  rates  were  rria^ie  q'larterlj,  dug  ten  acres  ererr  vear; 
and  wa<j  in  fff^j^^^Mou  of  ten  acrfrs  one  whole  year;  but  only 
exhao>V;d  a>x>nt  two  and  a  quarter  acres  in  each  quarter. 
Three  acres  and  a  half  were  the  greatest  quantity  ased  br  him 
at  ariy  one  time  for  coprolite  purposes;  and  six  acres  and  a 
half,  from  uliich  the  coprolites  ha^J  been  raised,  always  lay 
unpr^yJuctive.  Hw  occupation  was  perpetually  shiftincr.  It 
was  held,  that  he  wa«i  rateable  in  each  quarterly  rate  in  respect 
of  ten  acres  at  their  enhanced  or  coprolite  value.^  The  amount, 
at  which  property  used  in  connection  with  a  mine  is  rateable. 
is  not  the  mere  amount  of  the  agricultural  yalue  of  the  land  on 
which  8uch  property  stands ;  but  the  amount  of  the  enhanced 
Talue  which  the  land  has  through  the  existence  of  such 
property,*  The  convenience  and  situation  of  a  mine  or  qoarry 
should  be  considered  in  estimating  its  rateability.  Bat  the 
a^;tual  profits  which  its  occupier  makes  are  not  material,  and 
cannot  be  allowed  to  influence  the  assessment.^ 

An  allowance  may  be  made  in  respect  of  rates  on  account  of 


•  B.  r,  We«tl/rook,  B.  v.  E?cri»t,  10 
a  B.  178. 

«  lb.    Hce  p.  206. 

*  B.  V.  Whaddon,  L.  B.  10  Q.  B. 
230,  per  Mellor,  Lush,  and  Archibald, 
J  J. ;  Oockbam,  C.J.,  diMentiag. 


*  See  Talargoch  Co.  v.  St  Asaph,  L. 
B.  3  Q.  B.  478  ;  9  B.  &  8.  210  ;  a  case 
of  a  waterconrae. 

»  B.  r.  Aylesford,  26  L.  T.  N.  S, 
618. 
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the  necessity  of  repairing  and  replacing  works  and  engines.^ 
But  in  no  case  can  an  allowance  be  made  for  expenditure  in 
rendering  mines  or  quames  productive.^  Nor  can  the  amount 
of  the  rate  be  affected  by  the  circumstance  that  the  subject- 
matter  is  being  gradually  exhausted.^ 

» 

c.  Person  Liable. 

The  person  liable  is  the  occupier.*    And  by  this  is  meant  Generally, 
the  person  who  has  the  sole  and  exclusive  possession ;  ^  either 
by  himself,  or  by  his  servants  or  agents.* 

A  person,  who  has  a  mere  license  to  remove  the  produce  of  Licensee, 
a  naine  or  quaiTy,  without  more,  is  not  an  occupier  of  it ;  and 
is  not,  therefore,  rateable.'^  And,  although  a  person,  who  has  a 
license  to  work  a  whole  mine  or  quarry,  and  who  enters  on  a 
pai-t,  may  be  in  constructive  possession  of  the  whole,®  he  is 
only,  for  rating  purposes,  in  occupation  of  the  part.®  But  where 
a  licensee  has  an  exclusive  right  to  occupy  the  soil  containing 
the  mine  in  question,  he  may  be  rateable  in  respect  of  such 
soil.^^  And  where  a  licensee  agreed  to  "  forthwith  enter  upon  '* 
land,  and  there  dig,  and  effectually  fence  the  excavations,  and 
complete  them  by  a  given  time,  and  reinstate  the  land,  and 
then  "yield  and  deliver  up  "  the  land  to  the  grantor;  and  the 
excavations  and  works  contemplated  by  the  agreement  required 
a  constant  occupation  of  the  land  ;  and  it  was  impossible  to 
use  the  land  for  any  other  purpose  from  the  commencement  of 
the  excavations  until  the  reinstatement ;  it  was  held,  that  the 


»  R.  V,  Tomlinson,  9  B.  &  C.  163, 
166  ;  B.  r.  Granyille,  ih.  191. 

«  R.  V.  Attwood,  6  ih,  677 ;  R.  r. 
Westbrook,  R.  v.  Everist,  10  Q.  B.  178 ; 
ColtnesB  Co.  r.  Black,  6  App.  Gas.  331. 

'  R.  V,  Attwood,  «.  *. ;  R.  v.  West- 
brook,  R.  V,  Eyerist, «.  s.  \  Coltness  Co. 
r.  Black,  «.«.  Cf.,  as  to  Income  Tax, 
antey  p.  555. 

*  See  s.  1  of  43  Eliz.  c.  2,  cited  ante, 
p.  567  n.  *. 

'^  Talargoch  Co.  v.  8t.  Asaph,  L.  R. 
3  Q.  B.  484  ;  Kittow  v.Liskeard,  10  lA. 
13,  14  ;  R.  v.Wbaddon,  ih.  242. 


•  Kittow  V.  Liskeard,  L.  R.  10  Q. 
B.  7. 

^  See  R.  v.  Trent  Co.,  4  B.  &  C.  57  ; 
R.  r.  Alnwick,  9  A.  &  E.  444  ;  Roads 
V.  Trumpington,  L.  R.  6  Q.  B.  62  ; 
Morgan  r.  Crawshay,  L.  R.  5  H.  L. 
316  ;  Kittow  r.  Liskeard,  L.  R.  10  Q. 
B.  13  ;  R.  V.  Whaddon,  ih.  244.  Cf. 
L.  &  N.  W.  R.  V.  Buckmaster,  ih.  70, 
444. 

"  See  ante,  p.  42. 

»  R.  17.  Fayle,  27  L.T.  64,  65. 

»«  Ih. ;  Roads  v.  Trumpington,  L.  R. 
6  Q.  B.  56. 

0  0  2 


564 


RATES. 


[chap.  xxnr. 


Grantee  of 
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company — 
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dc;>cnds  on 
occupancy, 
not  title. 

Lessor,  ke., 

soroetinies 

rateable — 

tin-bonnder- 

Derbyshire 

custom. 


licensee  had  the  exclusive  right  to  occupy  the  soil ;  and  was 
rateable  accordingly.* 

A  person,  who  has  a  mere  easement  to  use  a  wayleave,^  or 
waterleave,^  for  mining  purposes,  is  not  an  occupier ;  so  as  to 
make  him  rateable  in  respect  of  it.  But  if,  under  a  grant  of  a 
wayleave  with  liberty  to  erect  a  bridge,  the  grantee  makes  a 
way,  and  incloses  it,  and  thereby  excludes  all  other  persons,  he 
becomes  an  occupier  of  the  wayleave  for  fating  purposes  *  And, 
if  the  grantee  of  a  waterleave  constructs  a  watercourse  with 
pipes  and  culverts,  he  becomes  an  occupier  of  the  land  con- 
taining them.* 

The  members  of  a  cost-book  company  may  have  an  occupa- 
tion for  rating  purposes.*  But  the  purser,  secretary,  and  chief 
managing  agent  for  the  time  being,  of  any  tin,  lead,  or  copper 
mine,  or  any  of  them,  may,  if  the  overseers  or  other  rating 
authority  think  fit,  be  rated  as  the  occupier.^  The  interest 
of  a  galee  of  mines  or  quarries  in  the  Forest  of  Dean,  or 
Hundred  of  St  Briavels,*  is  probably  capable  of  occupation  for 
rating  purposes.' 

A  person  in  actual  occupation,  although  a  licensee,  or  even  a 
mere  trespasser,  is  rateable.  For  the  nature  of  his  title  is,  for 
rating  purposes,  iramaterial.*^ 

However,  where  a  mine  other  than  a  coal  mine  "  is  in  lease  or 
occupation,  and  the  rent  or  royalty  or  due  is  wholly  reserved  or 
received  in  kind,  whether  under  the  custom  of  tin-bounding 
in  Cornwall,*^  or  under  express  stipulation,*^  the  lessor  or  person 
receiving  is  rateable,  as  being  in  receipt  of  a  portion  of  the 
mine,  and  the  lessee  or  occupier  is  exempt.**    And,  even  where 


1  Roads  r.  Trampington,  L.  R.  6  Q. 
B.  56. 

2  R.  V.  Jolliffc,  2  T.  R.  90. 

'  Talargoch  Co.  v.  St.  Asaph,  L.  R. 
3  Q.  B.  484. 

•  R.  r.  Bell,  7  T.  R.  698. 

•  Talaigoch  CJo.  v.  St.  Asaph, «.  *., 
478. 

•  Kittow  V.  Liskeard,  L.  R.  10  Q.  B.  7. 
7  Rat.  Act,  1874,  b.  7. 

•  See  ante,  p.  483. 

•  Morgan  v.  Crawshay,  L.  R.  5  H. 
L.  304. 


»»  R.  r.  Bell,  7  T.  R.  598 ;  Kittow  r. 
Liskeard,  u,  t.  13, 14,  15. 

"  In  the  case  of  coal  mines  the 
lessee  was  always  rateable  :  see  ante, 
p.  558,  n. 

w  See  R.  v.  St.  Agnes,  3  T.  R.  480 ; 
R.  V,  Crease,  11  A.  Si  E.  679 ;  Crease 
V.  Sawle,  2  Q.  B.  862,  886.  See  ante, 
pp.  431,  432,  558,  n. 

"  R.  V.  Baptist  MiU  Co.,  1  M.  &  S. 
612  ;  R.  V.  St.  Austell,  5  B.  &  AL  693  ; 
R.  r.  Todd,  12  A.  &  B.  816. 

"  This  was  so  before  the  Rat.  Act, 
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a  lessor  has  the  option   of  receiving   the   royalty  in  kind  or 
in  money ;  and  he  elects  to  receive  it  in  money ;  he  is  rateable, 
and  the  lessee  is  exempt.^     And  the  liability  of  the  lessor  is 
not  affected  by  the  circumstance,  that  the  property  in  question 
is  not,  in  strictness,  of  itself,  and  apart  from  adjoining  property 
demised  to  the  same  lessee,  a  mine ;  if  no  part  of  such  adjoin- 
ing property  is  at  the  time  in  process  of  working.^    Indeed, 
even  if  such  adjoining  property  is  at  the  time  in  process  of 
working,  the  lessor  is  nevertheless  apparently  rateable/'^     For 
although  one  mine  may  extend  through   the  properties  of  a 
variety  of  owners,  each  property  may  contain  a  mine  for  rating 
purposes.*    Although,  however,  in  such  cases,  the  lessee  may  be 
exempt,  his  exemption  is  confined  to  the  mine  itself.     He  is 
rateable   in  respect  of  shafts,  buildings,  and  machinery ;    and 
of  surface  land,  and  watercourses ;  used  in  connexion  therewith.^ 
Before  the  Rat  Act,  1874,  a  lessee  of  Crown  mines  subject  to 
the  Derbyshire  custom,  or  a  lessee  under  any  other  person  en- 
titled to  the  mineral  duties,^  was  rateable,  as  being  in  receipt  of 
a  portion  of  the  mine ;  and  the  miner  was  exempt.^    But  it 
may  be  doubted  whether  the  Act  has  not  altered  the  position  of 
the  miner  in  that  respect.®     Whether  the  grantor  of  a  wayleave, 
who  receives  a  rent  or  royalty  in   respect  of  it,  and   whose 
grantee  is  exempt,  is  himself  liable  in  respect  of  the  rent  or 
royalty,  appears  doubtful.' 

The  liability  to  rates  of  mines  other  than  coal  mines  was  first  Deduction 
established  by  the  Rat.  Act,  1874.^^    It  was  accordingly  thereby 
enacted  that,  where  any  poor  or  other  '  local '  rate  ;  which,  at  the 
commencement  of  the  Act/^  any  lessee,  licensee,  or  grantee  of  a 


from  rent. 


1874  (see  ante,  p.  558,  n.).  And  the  law 
has  not  been  changed :  see  Bat.  Act, 
1874,  8. 13  ;  Van  Mining  Co.  v.  Llanid- 
loes, 1  Ex.  D.  310. 

1  R.  V.  St.  Austell,  5  B.  &  Al.  693 ; 
Van  Mining  Co.  v.  Llanidloes,  u,  t, 

s  Van  Mining  Co.  r.  Llanidloes, 
V.  «. 

'  lb. 

*  lb,:  see  ante^  pp.  2,  3. 

*  Van  Mining  Co.  r.  Llanidloes, «. ». 
The  law  was  the  same  before  the 
Bat  Act,  1874  :  aee  ante,  p.  558,  n. 


•  See  ante,  pp.  500,  et  uq, 

7  See  Bowls  v.  GeUs,  2  Cowp.  451. 

"  S.  13  (as  to  which,  see  Van  Mining 
Co.  V.  LlanidloeSf  ?/.  «.)  can  hardly  be 
applicable.  For  duties,  which  include 
*  cope  '  (as  to  which,  sec  antey  pp.  511, 
512)  would  not  be  "wholly  reserved 
in  kind." 

»  R.  r.  Jolliffe,  2  T.  B.  90. 

*"  See  ante,  p.  567,  n. '. 

1^  The  Act,  as  to  most  of  its  provi- 
sions, came  into  operation  on  the  6th 
April,  1875  :  see  s.  11. 
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mine,  was  exempt  from  being  rated  to  in  respect  of  such  mine ; 
became  payable  by  bim  in  respect  of  sucb  mine  during  the  con- 
tinuance of  his  lease,  grant,  or  license,  or  before  the  arrival  of 
the  period  at  which  the  amount  of  the  rent,  royalty  or  dues,  was 
liable  to  revision  or  readjustment;  he  might  (unless  he  had 
specifically  contracted  to  pay  such  i*ate  in  the  event  of  the 
abolition  of  the  said  exemption)  deduct  from  any  rent,  royalty, 
or  dues,  one-half  of  any  such  rate  paid  by  him ;  provided  that 
he  should  not  deduct  any  sum  exceeding  what  one-half  of  the 
rate  in  the  pound  of  such  poor  or  other  local  rate  would 
amount  to,  if  calculated  upon  the  rent,  royalty,  or  dues,^ 
Any  payment  so  authorized  to  be  deducted  is  a  good  dis- 
charge for  such  amount  of  rent,  royalty,  or  dues,  as  is  equal  to 
the  amount  of  such  payment ;  and  it  may  be  recovered  as  an 
ordinary  debt  from  the  person  to  whom  the  rent,  royalty,  or 
dues  may  be  payable.  And  the  person  receiving  the  rent, 
royalty,  or  dues,  has  the  same  right  of  appeal  and  objection,  as 
he  would  have  if  he  were  the  occupier.^ 
Devonshire  r.  Wliere  a  lease  of  iron  mines,  executed  before  the  coni- 
chaioncr  v.  mencemeut  of  the  Act,^  contained  a  covenant  by  the  lessee  to 
Bolckow.  p^y  ^  certain  rent,  free  of  "  all  rates,  taxes,  tithe  rent-charges, 
expenses,  and  deductions  whatsoever,  parliamentary,  parochial, 
or  of  any  other  nature,"  it  was  held,  that  a  specific  contract  was 
not  thereby  constituted  ;  so  as  to  disentitle  the  lessee  to  deduct 
one-half  of  the  rate  from  the  rent.^  And  even  where  such  a 
lease  contained  covenants  by  the  lessee  to  pay  cei*tain  rents  and 
royalties,  "  free  and  clear  of  and  from  all  cesses,  taxes,  rates, 
charges,  and  impositions  whatsoever,  laid  or  imposed,  or  here- 
after to  be  charged,  laid  or  imposed "  by  parliament  or  other- 
wise, and  to  pay  them  "  free  from  all  deductions  whatsoever," 
and  to  pay  '*  all  manner  of  taxes,  rates^  assessments,  charges,  and 
impositions  whatsoever,  parliamentary  or  parochial,  which  now 
are,  or  which  shall  at  any  time  or  times  hereafter  during  the 
continuance  of  this  demise  be  taxed,  rated,  charged,  assessed  or 
imposed,"  landlord's  property-tax  excepted ;  a  similar  decision 
was  arrived  at.^ 

1  8.  8.  *  Devonshire  t?.  Barrow  Co.,  2  Q.  B. 

2  8.  9.  D.  286. 

*  See  n.  "  on  preceding  page.  *  Chaloner  v.  Bolckow,  3  App.  Cas. 
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d.  Place  of  Liability. 

Where  a  mine  lies  in  several  parishes,  it  is  rateable  pro-  pi^ce  of 
portionately  in  each  of  them ;  although  the  adit  and  machinery  li*^il»*y- 
may  be  situate  in  one  only.^  Where  an  Inclosure  Act  enacted, 
that  the  allotments  to  be  set  out  thereunder  should  be  deemed 
to  be  situate  in  a  different  parish  from  that  in  which  they  would 
naturally  be  situate ;  but  that  nothing  in  the  Act  should  affect 
the  owner's  right  to  certain  mines  ;  it  was  held,  that  the  enact- 
ment only  affected  the  portion  of  the  soil  actually  allotted  to 
the  commoners,  and  did  not  affect  the  mines ;  and  that  the 
mines  remained  rateable  in  the  parish  in  which  they  were 
actually  situate,  as  before  the  Act.^ 


Sect.  S.—TITHES. 

Tithes  are  not  payable,  of  common  right,  of  quames  of  Tithes, 
stone,  gravel,  turf,  tin,  lead,  brick,  lime,  marl,  coal,  chalk,  and 
such  like ;  these  substances  being  a  produce  of  the  earth,  and 
not  an  annual  produce.^  But  ore  payable  by  way  of  tithe  may 
be  due  by  custom ;  as  in  Worselworth,  Hartington,  and  Eyam 
in  Derbyshire,*  and  Stoney  Middleton,  in  the  same  county ;  ^ 
Teasdale  Forest,  in  the  county  of  Durham,*  and  Stanhope  in 
Weardale,  in  the  same  county;^  and  Arkilgarth dale,  in  York- 
shire.® Mineral  tithes  are  not  within  the  Tithe  Comm.  Act, 
6  &  7  Will.  4,  c.  71.'  But  they  may  be  made  the  subject  of 
a  parochial  agreement  under  the  Tithe  Comm.  Act,  2  &  3  Yict. 
c.  62.10 

933.    See  this  case  for  a  statement  of  Baxton  v,  Hutchinson,  2  Vem.  46. 

the    principle   of   the    provision    in  *  Ante^  p.  518. 

qaestion.  '  Ih. 

1  E.  V.  FoleshiU,  2  A.  &  B.  693 ;  •  Ante,  p.  520. 

Snailbeach  CJo.  t?.  Forden,  35  L.  T.  N.  '  Ante,  p.  521, 

S.  514,  517  ;  ante,  p.  561.  •  Ih, 

«  R.  V,  Pitt,  5  B.  &  Ad.  665.  •  See  s.  90. 

s  2  Inst.  657 ;  Amiles  v.  Chambers,  ^^  See  s.  9. 
1  Mod.  35  ;  Stoutfirs  Case,  2  Mod.  77; 
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Su.T.  6.— PAUPEK  SETTLEMEKTS. 

^*'i\'^'r  Jt   is   doubtful,    whether  a  coal  mine  is  '  land '  within   the 

Act  6  Geo.  4,  c.  o7 ;  so  as  to  enable  an  occupation  of  it  to 
confer  a  settlement.^  But  if  it  is,  it  muist  be  rented  at  £10 
a  year  at  the  leaAt,  for  the  whole  of  the  year  during  which  it  is 
occupied.^  A  paujier  freeholder,  entitled  to  dig  turf  for  his 
own  use^  and  get  stone  from  a  common,  is  not^  therefore, 
irremoveable  from  the  parish  under  the  Acts  14  Car.  2,  c.  12, 
and  35  Geo.  3,  c.  101,  s.  1.' 

»  See  R.  r.  We^t  ArrWcy,  i  B.  ^  S.  «  lb. 

05.  '  R.  V,  Warkworth,  1  M.  fc  S.  473. 


.  CHAPTER  XXIV. 

EMPLOYERS  AND  LABOURERS. 

PART  A REGULATION  ACTS. 

Sect.   1.— GENERALLY. 

The  internal  regulation  of  mines  is  governed  by  tho  Coal  Generally. 
Mines   Regulation  Act,   1872,^   and  the    Metalliferous  Mines 
Regulation  Act,  1872 ;  ^  as  supplemented  and  altered  by  the 
Acts  38  &  39  Vict.  c.  17,  s.  59  ;  38  &  39  Vict.  c.  39 ;  44  &  45 
Vict.  c.  26 ;  and  45  &  46  Vict.  c.  3. 

The  Coal  Mines  Act  applies  to  mines  of  coal,  mines  of  stratified  Application 
ironstone,  mines  of  shale,  and  mines  of  fire-clay.*  The  Met.  ^  ^' 
Mines  Act  applies  to  mines  other  than  those  to  which  the  Coal 
Mines  Act  applies.^  And  if  any  question  arises  whether  a  mine 
is  a  '  coal '  mine,  or  a  '  metalliferous '  mine,  it  is  referable  to 
a  Secretary  of  State;  whose  decision  is  final.^  The  Met. 
Mines  Act,  subject  to  certain  modifications,  applies  to  the  Isle 
of  Man.^  It  has  been  doubted  whether  the  Met.  Mines  Act 
applies  to  Crown  mines  subject  to  the  Derbyshire  custom.^ 
But,  apparently,  this  doubt  is  not  well  founded.® 

In  each  Act  '  mine '  includes,  primd  facie,  every  shaft  in  the  statntory 
com-se  of  being  sunk,  and  every  level  and  inclined  plane  in  the  JJ^lSfe ' 
course  of  being  driven  for  commencing  or  opening  any  mine^  or  »nd  'abaft.' 
for  searching  for  or  proving  minerals,  and  all  the  shafts,  levels, 
planes,  works,  machinery,  tramways,  and  sidings,  both  below 

1  35  &  36  Vict.  c.  76.  M.  C.  S2,  S7.    As  to  the  Derbyshire 

*  35  &  36  Vict  c.  77.  custom,  see  ante,  pp.  500,  et  seq. 

>  See  8.  3.  '  Under  s.  39  of  the  Act,  and  under 
4  See  8.  3.                                                B.  1  of  38  &  39  Vict.  c.  39,  Barmasten 

>  Coal  Mines  Act,  &  70  ;  Met.  Mines  (as  to  whom  see  anfe,  p.  504,)  are 
Act»  s.  39.  charged  with  certain  sjiecified  daties : 

•  See  s.  43.  sce/wf,  p.  604. 
'  See  Arkwright «.  Evans,  49  L.  J. 
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Statutory 
meanings  qf 
*  owner  *  and 
'  agent.* 


ground  and  above  ground,  in  and  adjacent  to  a  mine,  and  any 
such  shaft,  level,  and  inclined  plane,  and  belonging  to  a  mine.^ 
However,  where  two  or  more  parts  of  a  '  coal  mine '  are  worked 
separately,  the  '  owner  *  or  '  agent '  may  give  notice  to  that 
eSect  to  the  inspector  ;  -  and  thereupon  each  part  is  deemed  to 
be  a  separate  mine.  If,  however,  the  Secretary  of  State  thinks 
that  the  division  tends  to  evade  the  provisions  of  the  Coal 
Mines  Act,  he  may  give  notice  of  objection  thereto.  If  the 
*  owner  *  or  '  agent '  declines  to  acquiesce  in  the  objection,  he 
may  within  twenty  days  give  notice  to  the  inspector,  that  he 
so  declines.  And  the  matter  is  thereupon  determinable  by 
arbitration ;  the  receipt  of  the  last  notice  being  deemed  to  be 
the  date  of  the  reference.^  In  each  Act  '  shaft,'  primA  fade, 
includes  '  pit.'  *  A  slate  quany  worked  by  means  of  under- 
gi'ound  workings  by  levels  has  been  held  to  be  a  '  mine  '  within 
the  meaning  of  the  Met.  Mines  Act.^ 

In  each  Act  '  owner '  means,  pinTnd  fade,  any  person  or 
body  corporate  who  is  the  immediate  proprietor,  or  lessee,  or 
occupier ;  and  does  not  include  a  person  or  body  corporate  who 
merely  receives  a  royalty,  rent,  or  fine  ;  or  is  merely  the  pro- 
prietor, subject  to  any  lease,  gi-ant,  or  license  for  the  working  ; 
or  is  merely  the  owner  of  the  soil,  and  is  not  interested  in  the 
minerals.*  And  any  contractor  for  the  working  of  a  '  coal  mine ' 
is  subject  to  the  Coal  Mines  Act  as  if  he  were  an  '  owner  ;*  but 
not  80  as  to  exempt  the  *  owner '  from  liability.^  If  there  are 
two  or  more  co-owners,  '  owner  *  includes  any  of  them.^  Of 
course  the  holder  of  an  expired  lease  is  not  an  '  owner.' '  And 
the  mere  recipient  of  a  rent  or  royalty  does  not  become  an 
'  owner/  because  he  is  also  a  lessee.^^     In  the  Coal  Mines  Act 


1  Coal  Mines  Act,  s.  72 ;  Met.  Mines 
Act,  8.  41. 

'  As  to  ^inspectors,'  see  post^  pp. 
574—576. 

>  Coal  Mines  Act,  s.  25.  As  to  arbi- 
trations, see  post t  pp.  600,  601. 

4  S.  72  ;  Met.  Mines  Act,  s.  41. 

»  Sim  r.  Evans,  23  W.  R.  730.  Sec 
ante,  p.  5.  Other  quarries  are  subject 
to  the  Factory  and  Workshop  Acts  : 
seejHfst,  pp.  606,  607. 

>  Coal  Mines  Act,  s.  72  ;  Met.  Mines 


Act,  8. 41.  The  words  "  and  not  inter- 
ested in  the  minerals,"  refer  to  the 
immediately  preceding  words,  and  not 
to  all  the  three  cat^orics  included  in 
the  exception  :  see  Evans  r.  Mostyn, 
2  C.  P.  D.  547,  552. 

7  Coal  Mines  Act,  s.  72. 

8  R.  r.  Brown,  7  E.  &  B.  767. 

»  See  Stott  V.  Dickinson,  34  K  T.  N. 
S.  291. 

"  Arkwright  t.  Evans,  49  L.  J.  M.  C. 
82. 
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'  agent '  means,  prvmA  faoie,  any  person  having  on  behalf  of 
the  '  owner  *  care  or  direction  of  a  '  mine/  or  any  part  thereof, 
and  superior  to  a  '  manager/  In  the  Met.  Mines  Act '  agent ' 
means,  primd  facie,  any  person  having  on  behalf  of  the  '  owner' 
care  or  direction  of  a  mine,  or  any  part  thereof.^ 

All  notices  under  either  Act  may  be  served  by  post  by  a  Notices. 
prepaid  letter ;  and,  in  proving  semce,  it  is  sufficient  to  prove, 
that  the  letter  was  properly  addressed  and  posted.^ 


Sect.  2.— SUMMARY  PROCEEDINGS— OFFENCES,  PENALTIES,  AND 

PUNISHMENTS. 

(o)  Summary  Proceedings. 

In  each  Act  the  term  *  Court  of  Summary  Jurisdiction '  Court  of 
means  :  ^ — In  England  and  Ireland,  any  justice  or  justices  of  the  juriSiction. 
peace,  metropolitan  police  magistrate,  stipendiary  or  other 
magistrate  or  officer  to  whom  jurisdiction  is  given  by  the  Sum- 
mary  Jurisdiction  Acts,*  or  any  Acts  therein  referred  to ;  and 
in  Scotland,  any  justice  or  justices  of  the  peace,  sheriff  or  other 
magistrate,  to  the  proceedings  before  whom  the  provisions  of 
the  Summary  Jurisdiction  Acts  ^  may  be  applied.^  The  Court 
of  Summary  Jurisdiction,  when  hearing  and  determining  an 
information  or  complaint  under  either  Act,  is  required  to  be 
constituted  :  in  England,  either  of  two  or  more  justices  of  the 
peace  in  petty  sessions,  or  of  some  single  magistrate  or  officer 
having  equivalent  powers  :  in  Scotland,  of  two  or  more  justices 
of  the  peace,  or  of  the  sheriff  or  some  other  single  magistrate 
or  officer  having  equivalent  powers ;  and  in  Ireland  (within  the 
police  district  of  Dublin),  of  one  of  the  divisional  justices  of  that 


1  Coal  Mines  Act,  s.  72  ;  Met.  Mines 
Act,  8.  41. 

2  Coal  Mines  Act,  s.  71 ;  Met.  Mines 
Act,  s.  40. 

3  Coal  Mines  Act,  s.  72  ;  Met.  Mines 
Act,  8.  41. 

*  /.«.,  in  England,  11  &  12  Vict.  c.  43, 
and  any  amending  Acts ;  and  in  Ire- 
land (within  the  police  district  of 
Dublin),  the  Acts  regulating  the 
powers  and  duties  of  justices  of  the 


peace  for,  or  of  the  police  of,  such 
district,  and  (elsewhere)  the  Petty 
Sessions  (Ireland)  Act,  1851,  and  any 
amending  Act :  see  ib. 

»  /.<?.,  The  Summary  Proc.  Act,  1864  : 
see  ih, 

*  See  further,  as  to  the  application 
of  the  Acts  to  Scotland,  Coal  Mines 
Act,  ss.  65, 73  ;  Met.  Mines  Act,  ss.  36, 
42. 
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J   ),H    1*   <i:.v  ',*/'- -^T  p^rv^r.-  c^  £2:  {jt  e^-iL  crtr.??:-     And.  if 
;».  ,  <.'/f:  to  a  f -ni'-fiT  pf;L2i>.r  <;f  £'1  T.r  ereTT  Fil>ieQ:i€iil  dar 

«  «  m  A  m 

A.I  </f!^i*'>?%  ^^lA*^  \i.h  CaI  >lii.e%  Act  tC't  <k<-iarevj  to  be 
fr/>/i*?T/*e5»r>o^ir%.*  ai-d  all  fj^hiif:f^.  ^lA^r  \he  Met.  Mines  Act,  and 
2fcii  fz-js^h^AWt  under  e:ther  Act,  ai.d  al]  moner  and  costs  br  either 
Act  direct/::^  U>  l^  reooTered  a*  peiiahies,  inaj  be prrxsecated  and 
r^^ry/vered  l^ore  a  O'yirt  of  S'lmmary  Jari^ictioiL*  Any  oom- 
\tWiu\,  iff  itjformatioti  atider  eitber  Act  mast  be  made  or  laid 
withii]!  three  moritli*,'  Tbe  description  of  any  offence  in  the 
w'^/rdi^  of  the  Act  \%  f^ufficient  Any  exception,  exemption,  fKoriao, 
exctjf;e^  or  qoalificationy  may  be  prored  by  tbe  defendant ;  but 
it  nee^l  not,  even  if  specified  or  negatived  in  the  infonnation,  be 


;l^,  •,  ?J3,  Ht^%  M  to  proe^^ure  in 
fVy/tland,  r>7ke«  r,  M'irrj^  7  Hes*.  Ca«, 
r:^H  ii*?f,;  ^'/^  ;  NJniWi'/  r.  Clark,  10  ih. 
477 ;  t\if:Wufjtn  xxwUiT  th';  rep.  Act, 
:?3ik24  Vic»,c,  151. 

'  r>/al  Minen  Act,  n,  e,7, 

*  *  MMnii,'/*:T%'  ofilycxJHt  in  the  caw* 
of  mifif:*  ^orcrne'l  by  tbe  Coal  Minefi 
A':i  :  /^^^t/,  p.  57ft. 

4  OaiI  MiDdi  Act. «.  60 ;  Met.  Hineii 
Act,  N.;(l, 


»  See  /f«4if .  pp.  :i78.  579. 

•  Coal  Mines  Act,  s.  62  ;  Met  Mines 
Act.  8,  33. 

7  Tbe  repealed  Act.  18  k.  19  Tict. 
c.  108,  iJTorided  that  *-all  penalties 
maj  be  recorered  within  three 
months ; "  which  i^ypaientlj  applied 
not  to  tbe  commencement  of  the  pro- 
ceeflings,  bnt  to  the  time  of  the  judg- 
ment :  Bee  R.  r.  Mainwaring.  E.  B.  k  E. 
474. 
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proved  by  the  infoimant.  An  'owner,'  'agent'  or  manager  may, 
if  he  thinks  fit,  be  sworn  and  examined,  where  he  is  charged 
in  respect  of  any  non-observance  by  another  person.  And  the 
Court  must,  if  required  by  either  party,  cause  minutes  of  the 
evidence  to  be  taken  and  preserved.^  The  Court  must  not 
impose  a  penalty  under  the  Coal  Mines  Act  exceeding  £50. 
But  that  or  any  less  penalty  may  be  imposed  for  any  one 
offence,  notwithstanding  that  the  offence  involves  a  higher 
penalty.^ 

An  '  owner/  '  agent/  or  manager,  or  a  person  employed,  who  Imprisonment, 
is  guilty  of  an  offence,  which  was  reasonably  calculated  to 
endanger  the  persons  employed,  or  to  cause  them  serious  per- 
sonal injury,  or  to  cause  a  dangerous  accident,  and  was  comr 
mitted  wilfully  by  the  personal  act,  personal  default,  or  personal 
negligence  of  the  person  accused,  may,  if  the  Court  thinks  a 
pecuniary  penalty  inadequate,  be  imprisoned  with  or  without 
hard  labour,  for  a  period  not  exceeding  three  months.^ 

A  person  may  appeal  from  a  sentence  of  imprisonment,  or  Appeals. 
from  the  imposition  of  a  penalty  amounting  to  or  exceeding 
half  the  maximum  penalty,  to  the  next  Court  of  General  or 
Quarter  Sessions  holden  not  less  than  twenty-one  days  after- 
wards. The  appellant  must  within  seven  days  give  notice  to 
the  other  party  and  to  the  Court  below  of  his  intention  to 
appeal,  and  of  the  ground  thereof.  And  he  must,  immediately 
after  the  notice,  give  security  before  a  justice  of  the  peace  to 
try  the  appeal,  and  to  abide  the  judgment  of  the  Court,  and  to 
pay  such  costs  as  may  be  awarded.  But  the  justice  may,  if  he 
thinks  fit,  thereupon  release  him  from  custody.  The  Court  of 
appeal  may  adjourn  the  appeal ;  and  it  may  confirm,  reverse, 
or  modify  the  decision  below,  or  remit  the  matter  to  the  Court 
below,  or  make  such  other  order  as  it  thinks  just ;  and  it  may 
make  such  order  as  to  costs  as  it  thinks  just.^ 

No  prosecution  can  be  instituted  against  an  '  owner/  '  agent,'  ProsecutionB. 
or  manager  for  any  offence  which  can  be  prosecuted  before  a 

^  Coal  Mines  Act,  8.  63  ;  Met.  Mines         ^  lb.    These  provisions  are  subject 

Act.  B.  34.  to  certain  qoaMcations  with  respect 

^  See  8.  63.  to  Scotland  :  see  the  sections  in  ques- 

s  Coal  Mines  Act,  s.  61 ;  Met.  Mines  tion. 
Act,  8.  32. 


TjH  ti.ovijiT::!c  A'^s — oirrycx?,  t-lsmuls,   [chap.  xxit. 

Cv*:r.  of  .S*-:r.ri.aiT  J-:rl«»i::-!:ioii,  except  tj  an  ilsuxvlt.  or  w\\h 
the  o./r.-ei.t  in  wHtlc^  of  tL*r  5>e:T*:tarr  of  StAV?.  Al-i,  in  tLe 
ca^  of  a;.r  ofT^uce  of  »Li?lj  the  'oTrner/  'agent,'  or  maiiartT 
U  Lot  g^--ty,  if  Le  proves*  tLat  Le  Lad  taken  ail  rea^:»nab!e 
r/ieauj  v>  prereLt  it^  coTr.ir.U?:on,  an  ii.«pe<ru>T  niu?rt  n<it  in- 
fetlfit^  a  prr/i^esntlon,   if  »atL<i5eid   that  rsch  meats  Lad  been 

Swue  'jf'.t,'^  No  p:rv>n  csui  Ivir  p'iL>hed  twioe  f >r  tLe  same  ofTenoe.  Bat 
p-.i.>»£^v««.  e*/f>j':3rrt  to  this  ar.r  peison  may  Ix:  indicted  or  liabW  under  anj 
otijer  Act  or  othenria«  to  another  or  Ligher  penalty  or  pnnUh- 
ment.  And  if  tLe  Court  before  wLom  a  person  is  cLarged 
think <,  that  proceeding?  ought  to  be  taken  under  any  other  Act 
or  otherwUe,  the  ca%  inay  be  a/Jjoumed  fi>r  that  purpose.' 
A^;:.'r*i*'A  of  Where  a  penalty  i»  imposed  for  neglecting  to  notify  aa 
expI^Aion  or  a/xddent,'  or  for  any  offence  which  has  occasioned 
\f/hH  of  life  or  perv^nal  injury,  the  Secretary  of  State  may  direct 
the  penalty  to  be  paid  to  the  persons  injured,  and  the  relatives 
of  thoHe  who»e  death  may  have  been  caused,  or  some  of  them. 
But  such  persons  mit^t  not  have  occasioned  tLe  explosion  or 
accident,  or  comuiitte^l  tLe  offence,  or  contributed  to  do  so. 
And  tLe  (act  of  such  payment  must  not  affect  any  proceeding 
relative  to  such  explosion,  accident,  or  offence.  Subject  as 
alxive,  all  penalties  must  be  paid  into  the  receipt  of  the 
ExcLcrjuer,  and  carried  to  tLe  Consolidated  Fund.  In  Ireland 
all  penalti^^s  must  be  applied  as  directed  by  tLe  Fines  Act 
(Irelandj,  1851,  and  any  amending  Act.* 


p»rt««..t«^. 


8Ecr.  8.— INSPECTOBa-CEBTIFICATED  MAKAGEBS. 

9 

(a)  Inspectors.^ 

Ayfpt/mimtnu       Inspectors  are  appointed  and  removed  by  tLe  Secretary  of 
qoAir*»tiorrt,   State ;    wLo    assigns    tLem    tlieir    duties,    and   awards   tLem 

1  Coal  Mines  Act.  f.  64  ;  Met.  Mines  Act,  b.  39, 

Act,  «.  35.  *  As  to  inspectors  acting  aa  such  at 

'  Coal  Mines  Act,  s.  66  ;  Met.  Mines  the  commencement  of  the  Acts,  see 

Act,  s.  37.  Coal  Mines  Act,  s.  74  ;  Met.   Mines 

»  HeepoMt,  iip.  601,  602.  Act,  s.  44. 

4  Coal  Mines  Act,  s  68 ;  Met.  Mines 
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such  salaries  as  the  Commissioners  of  the  Treasury  approve.^ 
Inspectors  appointed  under  either  Act  may,  if  directed  by  the 
Secretary  of  State,  act  under  the  other.^  Land  agents  and 
mining  engineers;  and  managers,  viewers,  'agents '  and  valuers 
of  *  mines ;'  and  arbitratora  in  differences  between  '  owners/ 
'  agents/  and  managers  of  '  mines  /  and  the  partners  of  such 
persons ;  and  persons  otherwise  employed  in  '  mines ;'  are  dis- 
qualified from  acting  as  inspectors.^ 

Inspectors  are  empowered  to  make  all  necessary  inquiries  for  Powen— 
ascertaining  whether  the  provisions  of  the  Acts  are  complied  ^*"  ^' 
with  ;  to  enter,  inspect,  and  examine  any  'mine'  at  all  reason- 
able times  by  day  and  night,  but  not  so  as  to  impede  or  obstnict 
the  working ;  to  make  inquiry  respecting  the  condition  of  any 
*  mine/  and  the  ventilation  thereof,  and  the  sufficiency  of  the 
special*  rules  for  the  time  being  in  force  therein,  and  the 
safety  of  the  persons  employed  therein,  or  in  any  contiguous 
'  mine ;'  and  to  exercise  such  other  powers  as  may  be  necessary 
for  carrying  the  Acts  into  effect.  And  persons  who  wilfully 
obstruct  inspectors;  and 'owners/  'agents/  and  managers  who 
refuse  or  neglect  to  furnish  to  inspectors  the  means  necessary 
for  exercising  their  powers ;  are  guilty  of  offences  against  the 
Acts.^ 

The  '  owner,' '  agent,'  or  manager  *  must  keep  in  the  office  at  PJ*«»«« 
the  mine ;  or  (in  the  case  of  '  metalliferous  mines ')  in  the 
principal  office  of  the  mines  belonging  to  the  same  'owner' 
in  the  district ;  an  accurate  plan  ^  of  the  workings.  And  such 
plan  must  show  (in  the  case  of '  coal  mines  *)  the  workings  up 
to  six  months  previously  ;  and  (in  the  case  of  '  metalliferous 
mines  *)  the  .workings  up  to  six  months  previously  other  than 
workings  last  discontinued  more  than  twelve  months  before 
the  commencement  of  the  Met.  Mines  Act.^    And  the  '  owner,' 


1  Coal  Mines  Act,  s.  43 ;  Met.  Mines  Act,  s.  17. 

Act,  8. 15.    Notice  of  the  appointment  *  There  are  no  certificated  managers 

must  be   published   in   the  London  in  *  metalliferous  mines.' 

Qozctte  :  ib.  '  '  Plan '  includes  a  map  and  section, 

*  See  ib.  and  a  correct  copy  or  tracing  of  any 
s  Coal  Mines  Act,  s.  44  ;  Met.  Mines  original  plan  :  Coal  Mines  Act,  s.  72  ; 

Act,  s.  16.  Met.  Mines  Act,  s.  41. 

*  Beepoit,  pp.  592—595.  •  1st  Jan.,  1873  :  see  s.  2. 

*  Coal  Mines  Act,  s.  45  ;  Met.  Mines 
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'agent/  or  manager  must  produce  the  plan  to  an  inspector  at 
the  office ;  and,  if  requested,  mark  the  progress  of  the  workings 
up  to  the  time  of  production  ;  and  must  allow  the  inspector  to 
examine  it.  Non-observance  of  these  provisions  is  an  offence 
against  the  Act  in  question.  And,  in  addition,  the  inspector 
may  (whether  a  penalty  has  or  has  not  been  inflicted)  require 
an  accurate  plan  to  be  made  within  a  reasonable  time  at  the 
expense  of  the  '  owner ;'  and  non-compliance  with  the  requisi- 
tion is  also  an  offence  against  the  Act.  But  these  provisions 
only  apply,  in  the  case  of  '  metalliferous  mines,*  to  those  in 
which  more  than  twelve  persons  are  ordinarily  employed  below 
ground.^ 

O)  Certificated  Managers} 

Appointment  Every  '  coal  mine '  is  required  to  be  under  the  control  and 
of  managers,  j^^jjy  supervision  of  a  manager.  And  the 'owner*  or 'agent* 
is  obliged  to  nominate  himself  or  some  other  person  (not  being 
a  contractor  for  getting  the  mineral,  or  a  person  in  his  employ- 
ment) to  be  the  manager ;  and  to  notify  to  the  district  inspector 
his  name  and  address.  To  be  qualified,  a  manager  must  be 
registered  as  the  holder  of  a  certificate.  If  any  '  coal  mine '  is 
worked  for  more  than  fourteen  days  without  a  qualified  manager, 
the  '  owner '  and  '  agent '  are  each  liable  to  a  penalty  of  £50 ; 
and  to  a  further  penalty  of  £10  for  every  day  during  which  the 
mine  is  so  worked.  But  the  '  owner  *  will  be  free  from  liability, 
if  he  proves  that  he  had  taken  all  reasonable  means  to  comply 
with  the  above  provisions.  And,  if,  for  any  reasonable  cause, 
there  is  for  the  time  being  no  qualified  manager,  the  '  owner ' 
or  *  agent '  may  appoint  any  competent  person  to  be'a  temporary 
manager ;  notifying  his  name  and  address,  and  the  reason  of 
his  appointment,  to  the  district  inspector.  And  a  mine  in 
which  less  than  thirty  persons  are  ordinarily  employed  below 
ground,  or  of  which  the  average  daily  put-out  does  not  exceed 
twenty-five  tons,  is  exempt  from  the  above  provisions,  unless 
the  district  inspector  otherwise  directs.' 

1  Coal  Mines  Act,  s.  47 ;  Met.  Mines      in  ^  metalliferoos  mines.' 
Act,  8.  19.  8  Coal  Mines  Act,  s.  26. 

*  There  are  no  certificated  numagerB 
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Examiners  exist  for  the  purpose  of  granting  certificates  ofExaminen 
competency  to  managers ;  and  Boards  exist  for  the  purpose  of 
appointing  the  examiners.  The  members  of  a  Board  are  them- 
selves appointed  and  removed  by  the  Secretary  of  State.  And 
they  consist  of  three  *  owners '  of  '  coal  mines ; '  three  persons 
employed  in  or  about  a  'coal  mine/  not  being  'owners,' 
'agents;  or  managers;  three  mining  engineer,  'agents/ 
managers,  or  coal  viewera ;  and  one  inspector  under  the  Coal 
Mines  Act.^  The  proceedings  of  a  Board  are  in  accordance 
with  specified  rules.^  Examiners  cannot  be  members  of  a 
Board  except  with  the  consent  of  the  Secretary  of  State.  A 
Board  may  make,  alter,  and  revoke  rules  as  to  the  conduct  of 
the  examinations,  and  the  qualifications  of  the  applicants ;  but 
in  every  examination  regard  must  be  had  to  such  knowledge 
as  is  necessary  for  the  practical  working  of  mines.  ^  The 
Secretary  of  State  may  make,  alter,  and  revoke  rules  as  to  the 
places  and  times  of  examinations  ;  the  number  and  remunera- 
tion of  the  examiners ;  and  the  fees  (which  are  not  to  exceed 
£2)  to  be  paid  by  the  applicants.*  The  Secretary  of  State 
delivers  a  certificate  of  competency  to  every  successful  appli- 
cant ;  and  a  register  of  the  holders  of  certificates  is  kept  under 
his  direction.^  A  copy  may,  in  case  of  loss,  be  obtained  on 
payment  of  a  fee  of  five  shillings.* 

The  Secretary  of  State  may  at  any  time  institute  a  public  Inquiry  into 

.    .       .1  ,  /•  TT  .    ,  competency. 

mquiry  into  the  competency  ot  a  manager.  Me  appoints  a 
county  court  judge,  metropolitan  police  magistrate,  stipendiary 
magistrate,  or  other  person  or  persons,  either  alone,  or  with  an 
assessor  or  assessors,  to  conduct  the  inquiry ;  and  he  appoints 
a  person  to  conduct  the  case.*^  And  he  may  pay  to  the  members 
of  the  Court,  including  the  assessors,  such  remuneration,  as, 
with  the  consent  of  the  Treasury,  he  appoints.®  But  he  is 
bound,  before  the  inquiry  commences,  to  furnish  a  statement 
of  the  case   to  the  manager.     The  manager  may  attend   by 

1  S.  27.  service,  having  the  same  effect  as  ccrti- 

2  See  sch.  2  to  the  Act.  ficates  of  competency :  see  s.  31. 

3  S.  28.  •  S.  35  ;  sch.  1.    As  to  reports,  see 

*  S.  29  ;  sch.  1.  post,  p.  605. 

*  S.  30.    Managers,  existing  as  such         ?  S.  32. 

at  the  passing  of  the  Act,  were  also  ^  S.  33. 

entitled  to  grants  of    certificates  of 

p  P 
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cancellation 

restoration. 


Expenses  of 
Secretary  of 
State — fees. 


Misde- 
meanours. 


himself,  his  counsel,  solicitor,  or  agent;  and  he  may,  if  he 
thinks  fit,  be  sworn  and  examined  as  an  ordinary  witness.^ 
The  Court  of  inquiry  has  all  the  powers  both  of  a  Court  of 
Summary  Jurisdiction,  and  of  an  inspector.  The  Court  may 
also  by  summons  require  the  attendance  of  witnesses  ;  who  are 
entitled  to  such  expenses  as  would  be  allowed  to  witnesses 
attending  on  subpoena  before  a  Court  of  Record ;  and,  in  case 
of  dispute  as  to  the  amount,  to  such  expenses  as  may  be  certified 
by  a  master  of  the  High  Court.  The  Court  may  cancel  or 
suspend  the  certificate.  And  it  may  require  a  manager,  under 
pain  of  forfeiting  of  £100,  to  deliver  it  up  ;  and  may  hold  it  until 
the  conclusion  of  the  inquiry ;  and  may  then  restore,  cancel,  or 
suspend  it.^  The  Court  may  also  make  such  order  respecting 
the  costs  and  expenses  of  the  inquiry  as  it  thinks  fit ;  and  such 
order  is  enforceable  by  any  Court  of  Summary  Jurisdiction.^ 
A  cancellation  or  suspension  must  be  recorded  in  the  register 
of  holders  of  certificates ;  but  a  certificate  may  be  restored  by 
the  Secretary  of  State,  if  it  is  shown  to  him  to  be  just  to 
do  so.* 

All  costs  and  expenses  ordered  by  the  Court  of  inquiry  to  be 
paid  by  the  Secretary  of  State,  and  all  remunerations  payable 
to  members  of  the  Court,  and  all  expenses  incurred  by  the 
Secretary  of  State  with  respect  to  certificates,  are  payable 
out  of  moneys  provided  by  Parliament.^  All  fees  payable  by 
applicants  for  examination  for,  or  for  a  copy  of,  a  certificate 
must  be  paid  into  the  receipt  of  the  Exchequer,  and  carried  to 
the  Consolidated  Fund.* 

Any  person  who  (1)  forges,  or  counterfeits,  or  knowingly 
makes  any  false  statement  in  any  certificate  of  competency,  or 
any. official  copy  of  such  certificate;  or  (2)  knowingly  utters  or 
uses  any  such  certificate  or  copy  which  has  been  forged  or 
counterfeited  or  contains  any  false  st^atement ;  or  (3)  for  the 
purpose  of  obtaining,  for  himself  or  any  other  person,  employ- 
ment as  a  certificated  manager,  or  the  grant,  renewal,  or 
restoration  of  any  certificate,  or  a  copy  thereof,  either  (a)  makes 


»  S.  32. 

2  Ih. 

3  8.  33. 
p.  605. 


*  8.  34. 

*  Sb.  33,  36. 
As  to  reports,  see  poKt^         «  8.  36, 


PART  A,  SECT.  3.]    OP  WOMEN,  YOUNG  PERSONS,  AND  CHILDREN.  579 

or  gives  any  declaration,  representation,  statement,  or  evidence, 
which  is  false  in  any  particular,  or  (6)  knowingly  utters,  produces, 
or  makes  use  of  any  such  declaration,  representation,  statement, 
or  evidence,  or  any  document  containing  the  same ;  is  guilty  of 
a  misdeineanour ;  and  is  liable,  on  conviction,  to  imprisonment 
for  a  term  not  exceeding  two  years,  with  or  without  hard 
labour.^ 


Sect.   4.— EMPLOYMENT  OF  WOMEN,  YOUNG  PERSONS,  AND 

CHILDREN. 

(a)  Geneinlly, 

Non-observance  by  any  pei'son  of  the  provisions  as  to  employ-  Offences  as  to 
ment  is  an  offence  against  the  Act  in  question.  And  the  ^"^  ^y^^^  • 
'  owner,' '  agent,'  and  manager,  or  the  '  owner '  and  '  agent '  (as 
the  case  may  be),  are  also  each  guilty  of  an  offence,  unless  he 
proves  that  he  had  taken  all  reasonable  means  to  prevent 
the  non-observance.  If,  however,  it  appears  that  any  non- 
observance  was  induced  by  a  misrepresentation  as  to  age  by  a 
parent  or  guardian,  no  such  offence  will  have  been  committed. 
But,  in  that  case,  the  parent  or  guardian  will  be  guilty  of  an 
offence.^ 

In  the  Coal  Mines  Act  '  child '  means  a  child  under  the  age  Statutory 
of  thirteen  yeara ;    *  young  person '   a  person   of  the   age   of  "wid"^  ° 
thirteen,  and  under  the  age  of  sixteen  ^-ears  :  and  'woman  '  a  *  young  pcr- 
female  of  the  age  of  sixteen  years  and  upwards.^  *  woman.' 


(/5)  Below  and  Above  Gh^ound — Schools. 

No  boy  uuder  the  age  of  ten  years,  and  no  woman  or  girl  of  Prohibitions 
any  age,  can  be  employed   below  ground  in  any  '  coal  mine.' *  tions  as  to 
And  no  boy  under  the  age  of  twelve  years  can  be  employed  bSow^pnc^und 
beiow  ground  in  any  *  coal  mine,'  except   one   in   which  the 
Secretary  of  State,  by  reason  of  the  thinness  of  the  seams,  con- 
siders it  necessaiy,  and  authorizes  it :  nor,  in  such  a  case,  for 
more  than  six  days  in  a  week ;  or,  if  he  is  employed  for  more 


1  S.  37.  '  See  s.  72. 

2  S.  15  ;  Met.  Mines  Act,  s.  8.  *  See  9.  4. 
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than  three  days  in  a  week,  for  more  than  six  hours  in  a  day ; 
or,  in  any  other  case,  for  more  than  ten  hours  in  a  day.*  No 
boy  under  the  age  of  twelve  years,  and  no  woman  or  girl  of 
any  age,  can  be  employed  below  ground  in  any  '  metalliferous 
mine.*  ^  And  no  boy  under  the  age  of  thirteen  yeare,  and  no 
male  young  person  under  the  age  of  sixteen  years,  can  be 
employed  below  ground  in  any  mine  governed  by  either  Act 
for  more  than  fifty-four  hours  in  a  week,  or  ten  hours  in  a  day.* 
And,  in  the  case  of  mines  governed  by  either  Act,  an 
interval  of  eight  hours  must  be  allowed  between  the  period  of 
employment  of  boys  and  male  *  young  persons '  on  Friday  and 
the  period  of  their  employment  on  the  following  Saturday,  and 
in  other  cases  of  twelve  hours  between  each  period ;  the  period 
beginning  at  the  time  of  leaving,  and  ending  at  the  time  of 
returning  to,  the  surface.  However,  in  the  case  of  boys  and 
male  'young  persons/  whose  employment  in  a  'metalliferous 
mine '  is  at  such  a  distance  from  their  ordinary  place  of  resi- 
dence that  they  do  not  return  there  during  the  intervals  of 
labour,  and  who  are  not  employed  during  more  than  forty  hours 
in  any  week,  an  interval  of  eight  houre  is  allowed  between  each 
period.* 
Schools.  Every  boy  under  the  age  of  twelve  yeare,  employed  below 

ground  in  any  '  coal  mine/  must  attend  school  for  twenty  hours 
in  every  two  weeks  during  his  employment;^  unless  either  pre- 
vented by  sickness,  or  during  holidays,  or  for  some  other 
unavoidable  or  temporary  cause;  or  unless  there  is  no  school 
within  two  miles.  His  immediate  employer,  who  has  employed 
him  for  any  time  amounting  in  the  whole  to  not  less  than 
fourteen  days,  must  moreover  obtain  on  Monday  in  every  week 
from  the  principal  teacher  a  certificate  of  the  attendance  during 
the  preceding  week  ;  and  (where  he  is  not  himself  such)  he 
must  deliver  the  certificate  to  the  ' owner/  'agent,'  or  manager. 
And  the  'owner,'  'agent/  or  manager  must  obtain  the  delivery 
of  the  certificate,  and  keep  it  for  six  months  in  the  oflBce  at  the 


^  S.  5.  Act,  s.  5. 

2  Met.  Mines  Act,  s.  4.  *  Coal  Mines  Act,  s.  8.    See  further, 

3  Conl  Mines  Act,  s.  6  ;  Met.  Mines  as  to  computing  the  time  of  atten- 
Act,  8.  5.  dance,  ib, 

*  Coal  Mines  Act,  s.  7  ;  Met.  Mines 
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mine ;  and  produce  it  to  an  inspector  when  required ;  and 
allow  him  to  inspect  and  copy  it.  And  any  person  who  forges 
or  counterfeits,  or  falsely  gives  or  signs,  a  certificate ;  or  wilfully 
makes  use  of  any  forged,  counterfeit,  or  false  certificate ;  is  liable, 
on  conviction,  to  imprisonment  for  a  period  not  exceeding  three 
months,  with  or  without  hard  labour.^  On  the  application  of 
the  principal  teacher  the  employer  must  pay,  for  every  week 
that  the  boy  attends,  a  sum  not  exceeding  twopence,  and  not 
exceeding  one  twelfth  part  of  the  boys'  wages;  and  be  may 
then  deduct  the  amount  from  the  wages.  An  employer,  who 
refuses  to  pay,  is  liable  to  a  penalty  of  ten  shillings.^  An 
inspector  may  disqualify  from  granting  certificates  any  teacher 
whom  he  considers  unfit.  But  he  must  serve  on  such  teacher, 
and  (so  far  as  he  can)  on  any  employer  who  obtains  certificates 
from  him,  a  written  notice,  stating  the  reason  ;  and  (in  the 
notice  to  the  employer)  specifying  a  school  within  two  miles 
which  the  boy  employed  can  attend.  And  the  teacher  and 
employer  may,  within  three  weeks,  appeal  to  the  Education 
Department,  who  may  confirm  or  reverse  the  disqualification.' 
The  parent  or  guardian  of  a  boy  required  to  attend  school 
must  secure  the  attendance.  And,  on  wilfully  failing  to  do  so, 
he  is  liable  to  a  penalty  of  £1  for  each  offence.^ 

Before  the.  immediate  employer  of  any  boy  or  male  *  young  Duty  as  to 
person*  of  the  specified  age,  other  than  the  'owner,'  'agent,'  or™^ 
manager,  employs  him  below  ground,  he  must  report  to  the 

*  owner,'  '  agent,'  or  manager,  or  some  person  appointed  by  him, 
that  he  is  about  to  do  so.^ 

The  employment  above  ground  of  '  women,* '  young  persons,'  Restrictions 
and  '  children,'  in  connection  with  any  '  coal  mine  '  is  subject  to  ment  above 
the  following  restrictions : — No  child  under  the  age  of  ten  years  8^^°^- 
can  be  employed.    The  regulations  of  the  Coal  Mines  Act  with 
respect  to  boys  under  twelve  years  of  age  apply  to  every  *  child ' 
employed.     The  regulations  of  the  Act  with  respect  to  male 

*  young  persons '  under  the  age  of  sixteen  years  apply  to  every 
'  woman '  and  'young  person '  employed.    No  'woman,'  'young 

»  Coal  Mines  Act,  s.  8.  *  S.  13  ;  Met.  Mines  Act,  s.  6.    See 

»  S.  9.  further,  as  to  schools,  39  &  40  Vict. 

»  S.  10.  c.  79,  B.  7 ;   and  (Scotland)  41  &  i2 

4  S.  11.  Vict.  c.  78,  s.  10. 
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person/ or  'child'  can  be  employed  between  nine  o'clock  at 
night  and  five  o'clock  on  the  following  morning,  or  on  Sunday  ; 
or  (except  in  the  case  of  any  mine  in  Ireland  exempted  by 
the  Secretary  of  State)  after  two  o'clock  on  Saturday  afternoon. 
And  specified  intervals  for  meals  must  be  allowed  to  every  such 
'  woman/  '  young  person/  and  '  child.'  ^ 
Register.  The  *  owner/  *  agent/  or  manager  of  every  mine  governed 

by  either  Act  must^  keep  a  register  in  the  office  at  the  mine  ; 
or  (in  the  case  of 'metalliferous  mines')  in  the  principal  office 
of  the  mine  belonging  to  the  same  'owner'  in  the  district. 
And  he  must  enter  in  such  register  the  name,  age,  residence, 
and  date  of  first  employment,  of  all  boys  and  male  'young 
persons'  employed  below  ground  ;  and  of  all  'women,'  'young 
persons,'  and  '  children  *  employed  above  ground  ;  and  (in  the 
case  of  a  'coal  mine ')  a  memorandum  of  the  certificates  of  the 
school  attendances  of  boys.  And  he  must  produce  such  register 
to  an  inspector  when  required,  and  allow  him  to  inspect  and 
copy  it.* 

(y)  Dnvera  of  Engines,  etc. 

Drivers  of  Where  there  is  a  'shaft/  or  an  inclined  plane  or  level,  in  any 

°     '  mine,  governed  by  either   Act,  up  or  down   or   along  which 

persons  are  taken  by  any  engine,  windlass,  or  gin,  no  person 
can  have  charge  thereof,  unless  he  is  a  male  of  eighteen  years 
of  age.^  But  to  make  a  contractor  for  working  a  mine  liable  to 
a  conviction  for  allowing  females  to  have  charge,  contrary  to 
this  provision,  knowledge  of  or  acquiescence  in  their  being  so 
employed  must  be  brought  home  to  him.  And  evidence,  that 
females  were  found  in  charge  on  one  occasion  only,  is  not 
sufficient  to  make  him  liable.*  Where  the  engine,  windlass, 
or  gin  is  worked  by  an  animal,  the  person  under  whose  direction 
the  driver  acts  is  deemed  to  be  the  person  in  charge ;  but 
such  driver  must  not  be  under  twelve  years  of  age.^ 

*  Coal  Mines  Act,  s.  12.    As  to  pit-  Act,  s.  7. 

banks,  see  41   Vict.    c.    16,   sch.    4,  *•  See  R.  r.  Handley,  9  L,  T.  N.  S. 

part  2  ;  post,  p.  607.  S27  ;  a  decision  on  the  repealed  Act, 

2  Coal  Mines  Act,  s.  13  ;  Met.  Mines  5  &  6  Vict,  c  99  (ss.  S,  Id). 

Act,  8.  6.  '  Coal  Mines  Act,  s.  14 ;  Met.  Mines 

3  Coal  Mines  Act,  s.  14  ;  Met.  Mines      Act,  s.  7. 
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Sect.  5.— WAGES— DRESSING  ACCOMMODATION. 

(a)  Wages, 

No  wages  are  allowed  to  be  paid  to  any  person  employed  in  Place  of 
any  mine  governed  by  either  Act  at  any  public  housC;  beer    ^^^^ ' 
shop,  or  place  for  the  sale  of  spirits,  beer,  wine,  cyder,  or  other 
spirituous  or  fermented  liquor ;  or  other  house  of  entertainment; 
or  any  office,  garden,  or  place  belonging  or  contiguous  thereto, 
or  occupied  therewith.^ 

Where  the  wages  paid  to  any  persons  employed  in  a  '  coal  Payment  by 
mine '  depend  on  the  minerals  gotten,  such  persons  must  be  paid  ^'*^  * 
according  to  weight ;  and  the  minerals  must  be  weighed  accord- 
ingly. This,  however,  does  not  preclude  agreements  between 
the  '  owner,'  '  agent,*  or  manager,  and  such  persons  to  allow 
deductions  in  respect  of  stones,  or  other  materials,  which 
may  be  sent  out  of  the  mine  with  the  minerals  in  question ; 
or  in  respect  of  tubs  or  baskets  improperly  filled  ;  the  deductions 
being  determinable  by  the  banksman  or  weigher  or  *  check 
weigher '  (if  any) ;  or,  in  case  of  difference,  by  a  third  party  to 
be  mutually  agreed  on.  And  the  Secretary  of  State  may 
by  order  exempt  any  mine  or  class  of  mines  from  the  pro- 
visions as  to  payment  by  weight,  either  without  condition  or 
during  the  time  and  upon  the  conditions  specified  in  the  order; 
or  postpone  the  beginning  of  such  payment ;  and  may  revoke 
or  alter  any  such  order.*  And  the  persons  employed  may  there- 
upon be  paid  by  measure  or  gauge  instead  of  by  weight' 

Non-observance  by  any  person  of  the  foregoing  provisions  is  Offences  as 
an  offence  against  the  Act  in  question.      And  the  '  owner,'  ^  ^*^^* 
*  agent,'  and  manager,  or  the  'owner*  and  'agent*  (as  the  case 
may  be),  are  each  also  guilty  of  an  offence,  unless  he  proves 
that  he  had  taken  all  reasonable  means  to  prevent  such  non- 
observance.* 

The  persons  employed  in  a  *  coal  mine/  who  are  paid  by  Check  weigher, 
weight,  measure,  or  gauge,  may  at  their  own  cost  station  a 

i  Coal  Mines  Act,  s.  16  ;  Met.  Mines         ^  See  s.  18. 
Act,  B.  9.  *  Sb.  16, 17 ;  Met.  Mines  Act,  s.  9. 

3  Coal  Mines  Act,  s.  17, 
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*  check  weigher'  at  the  place  appointed  for  the  weighing, 
measuring,  or  gauging,  to  take  an  account.  The  check  weigher 
must  be  one  of  the  persons  employed  either  in  the  mine  in 
question,  or  in  another  mine  belonging  to  the  *  owner.'  He 
must  not  impede  or  interrupt  the  working ;  and  he  must  not 
interfere  with  the  weighing,  measuring,  or  gauging;  and  his 
absence  is  no  reason  for  int<?rrupting  or  delaying  it.  But  he 
must  be  afforded  every  facility  for  taking  an  account.  A.nd  if 
proper  facilities  are  not  afforded,  the  'owner,'  'agent,'  and 
manager  are  each  guilty  of  an  offence  against  the  Coal  Mines 
Act,  unless  he  proves  that  he  had  taken  all  reasonable  means 
to  afford  them.  If  the  '  owner/  *  agent,'  or  manager  desires  the 
removal  of  a  check  weigher,  he  may  complain  to  any  Court  of 
Summary  Jurisdiction  ;  ^  which,  if  of  opinion  that  sufficient 
primd  fade  giound  has  been  shown,  must  call  upon  the  check 
weigher  to  show  cause  against  his  removal  And  at  the  hearing 
the  Court  may  make  a  summary  order  for  his  removal  (but 
without  prejudice  to  the  stationing  of  another  check  weigher  in 
his  place) ;  and  may  make  such  order  as  to  costs  as  it  thinks  just.^ 
For  the  purpose  of  obtaining  a  summary  order  it  is  not  necessary 
to  show  actual  interruption  to  the  working.  The  order  may  be 
obtained  in  such  a  case  as  that  of  intimidating  workmen  with 
a  view  of  compelling  them  to  cease  working.*  A  check  weigher 
ceases  to  be  such,  if  and  so  soon  as  the  miners  who  appointed 
him  are  dismissed,  and  the  mine  closed.  And,  although  the 
same  miners  be  immediately  re-engaged,  he  is  not  thereby 
reinstated/ 
Weight*  and  The  Weights  and  Meas.  Act,  1878,'  applies  to  the  weights 
u.^ed  in  any  '  coal  mine  *  for  determining  wages  by  weight.  And 
the  district  inspector  of  weights  and  measures  must  accordingly 
from  time  to  time,  but  without  unnecessarily  impeding  or 
interrupting  the  working  of  the  mine,  inspect  and  examine  the 
weighing  machines  and  weights  used  in,  or  the  measures  or 
gauges  used  for,  any  '  coal  mine/  But  this  provision  does  not 
prevent  the  use  of  the  measures  or  gauges  ordinarily  used.* 

>  Ante^  p.  571.  *  Whitehead  r.  Holdsworth,  4  Exch. 

^  Coal  Miues  Act,  8.  18 :  sec  also  D.  13. 

H.  62.  *  41  &  42  Vict.  c.  49. 

»  Prentice  r.  Hall,  26  W.  R.  237.  «  Coal  Mines  Act,  s.  19. 
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(fi)  Dressing  Accommodation. 
In  a  '  metalliferous  mine/  in  which  more  than  twelve  persons  Dressing  ac- 

3*        ^^  -I         111  i/y«*<  ji*       connDodfttion. 

are  ordmarily  employed  below  ground^  sumeient  accommodation 
must  be  provided  above  ground  near  the  principal  entrance  of 
the  mine,  and  not  in  the  engine  house  or  boiler  house,  to 
enable  them  to  conveniently  dry  and  change  their  dresses.^ 


Sect.  6,— PROVISIONS  AGAINST  ACCIDENTS  2 

a.  General  Rules? 
(a)  Generally. 

Non-observance  of  the  general  rules  is  an  offence  against  Offences  as 
the  Act  in  question.  And  in  the  event  of  any  non-observance  R„ies. 
by  any  person  being  proved,  the  'owner,*  'agent,*  and  manager, 
or  the  '  owner '  and  '  agent '  (as  the  case  may  be),  are  each  guilty 
of  an  offence  against  the  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publishing  and  enforcing  the 
rules,  to  prevent  such  non-observance.*  Under  this  provision 
separate  proceedings  may  be  had  against  any  one  of  two  or  more 
co-owners.^  And  the  agent  of  a  '  coal  mine  *  may  be  convicted 
thereunder,  although  the  mine  is  under  the  control  of  a  duly 
certified  manager.^  And  it  has  been  held,  that  a  certified 
manager  might  have  been  convicted,  who  might  with  the 
resources  at  his  command  have  improved  the  condition  of  the 
mine ;  although  to  place  it  in  a  perfectly  proper  condition 
would  have  entailed  an  outlay  of  £200,  and  his  own  salary  was 
only  £1  a  week,^  And  a  working  miner  may  be  convicted 
thereunder  as  well  as  an  owner  or  affent.®    An  information  was, 


1  Met.  Mines  Act,  s.  23  (I«). 

^  For  the  punishment  of  conduct 
calculated  to  cause  accidents,  see 
antCy  p.  573. 

'  So  called  in  the  Acts. 

*  Coal  Mines  Act,  s.  51 ;  Met.  Mihes 
Act,  s.  23.  See  also  Coal  Mines  Act, 
s.  51  (28).  As  to  publishing,  seepost^ 
pp.  606,  606. 

»  Sec  R.  r.  Brown,  7  E.  &  B.  767  ;  a 


decision  under  the  repealed  Act,  18  & 
19  Vict.  c.  108,  8S.  4.  11. 

•  Wynne  r.  Forrester,  5  C.  P.  D. 
361.  Ct  the  rei)ealed  Act,  23  &  24 
Vict.  c.  151,  ss.  10,  22,  and  the  decision 
thereon  of  Dickenson  r.  Fletcher,  L.  R. 
9  C.  P.  1. 

'  Hall  r.  Hopwood,  49  L.  J.  M.  C. 
17. 

»  Frecheville  v.  Soadcn,  48  L.  T,  612. 
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Bookfl. 


Inspection  of 
'  coal  mines ' 
on  behalf  of 
workmen. 


under  this  provision  preferred  against  a  part  owner  of  a  *  coal 
mine.'  It  was  proved,  that  the  general  rules  were  put  up  in 
various  parts  of  the  mine ;  that  the  defendant  occasionally 
visited  the  mine,  but  resided  at  a  distance,  and  took  no  part  in 
the  management ;  and  that  the  management  was  under  the 
exclusive  control  of  the  certified  manager,  who  was  also  a  part 
owner.  The  defendant  was  not  examined  as  a  witness,  as  he 
might  have  been ;  ^  but  it  was  admitted  that  he  had  not  per- 
sonally taken  any  means  to  enforce  the  rules.  The  justices 
dismissed  the  information.  It  was  held,  that  there  was  evidence 
from  which  they  might  properly  have  done  so.^ 

The  books  mentioned  in  the  general  rules  applicable  to  'coal 
mines,'  or  a  copy,  must  be  kept  at  the  office  at  the  mine  ;  and 
any  inspector,  and  any  person  employed,  may  at  all  reasonable 
times  inspect,  and  take  copies  of  and  extracts  from,  any  such 
books.' 

The  persons  employed  in  a '  coal  mine '  may  appoint  two  of 
their  number  to  inspect  it  at  their  own  cost.  And  the  persons 
so  appointed  may  once  a  month  go  to  every  part,  and  inspect 
the  *  shafts,'  levels,  planes,  working  places,  return  airways, 
ventilating  apparatus,  old  workings,  and  machinery ;  and  they 
must  be  afforded  every  facility  for  such  purpose.  They  must 
report  the  result^  and  record  the  report  in  a  specified  book,  and 
sign  it.* 


FenciogB — 
shafts — roads 
and  working 
places. 


{ff)  Fencings — Shafts,  Roads,  and  Working  Places — 

MachineTy. 

All  entrances  to  places  in  '  coal  mines '  not  in  actual  course 
of  working  and  extension  must  be  fenced  across  their  whole 
width.^  And  the  top  of  every  'shaft'  in  a  'coal  mine,'  and  of 
almost  every  *  shaft '  in  a  '  metalliferous  mine,*  which  is  out  of 
use,  or  used  only  as  an  air  shaft,  must  be  fenced.  And  the  top 
and  all  entrances  between  the  top  and  bottom  of  every  working 
or  pumping  '  shaft '  in  a  mine  governed  by  either  Act,  must  be 
fenced ;  but  the  fence  may  be  temporarily  removed  for  repairs 


^  Under  8.  63,  sub-s.  4  :  see  ante,  ^  Coal  Mines  Act,  8.  51  (31). 

p.  573.  *  S.  51  (30). 

2  Baker  r.  Carter,  3  Exch.  D.  132.  *  S.  51  (4). 
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or  other  operations,  if  proper  precautious  are  used.^  Where  the 
natural  strata  are  not  safe,  every  working  or  pumping  '  shaft ' 
in  a  mine  governed  by  either  Act  must  be  securely  cased^  lined, 
or  otherwise  made  secure.^  And  where  one  portion  of  a  shaft  - 
in  a  '  metalliferous  mine '  is  used  for  the  ascent  and  descent  of 
persons,  and  another  portion  for  raising  the  material  gotten, 
the  firat  portion  must  be  cased  or  otherwise  securely  fenced  off 
from  the  last.^  And  the  roofs  and  sides  of  every  travelling  road 
and  working  place  in  a  *  coal  mine  *  must  be  made  secure ;  and, 
if  not  secured,  persons  are  not  allowed  to  travel  or  work  therein, 
unless  appointed  to  explore  or  repair.^ 

Where,  in  a  'coal  mine,'  there  are  a  downcast  and  a  furnace  Use  of  different 
'  shaft,'  and  both  have  apparatus  for  raising  and  lowering  persons,  en^ne^an— 
every  person  employed  is  entitled,  on  giving  notice,  to  use  the  g^i<i«8  a^^d 
downcast  'shaft.'  ^    In  any  *  coal  mine,'  which  is  usually  entered 
by    machinery,   a   proper   engineman    must    attend    to  work 
the  lowering  and   raising  machinery   during  the    whole  time 
that  any  person  is  below  ground.^    Every  working  *  shaft '  in  a 
'  coal  mine '  used  to  draw  minerals,  or  in  a  mine  governed  by 
either  Act  used  to  lower  or  raise  persons,  must,  if  exceeding 
fifty  yards  in  depth,  and  not  exempted  by  the  district  inspector, 
have  guides  and  proper  means  of  signalling  from  and  to  the 
bottom,  and  every  entrance  in  work  between  the  surface  and 
the  bottom,  to  and  from  the  surfaced 

A  suflScient  cover  overhead  must  be  used  in  lowering  or  Corcr  over- 
raising  persons  in  a  working  '  shaft,'  except  where  it  is  worked  _fla^  or* 
by  a  windlass,  or  the  person  is  employed  about  the  pump  or  horna- breaks 

•'  ,  .  *r        jT         g^^  indicators 

repairs,  or  the  district  inspector  gives  exemption.®    And  for  a  —ladders, 
breach  of  this  provision  a  working  miner  may  be  convicted  as 
well  as  an  owner  or  agent.^  Single-linked  chains  are  not  allowed 
except  for  the  short  coupling  chain  attached  to  the  cage  or  load. 
Flanges  or  horns,  and  other  appliances  must  be  used  on  drums, 

»  8.51  (13),  (14)  ;  Met.  Mines  Act,  »  Coal  Mines  Act,  s.  61  (17). 

8.  23  (6),  (7).  «  S.  61  (18). 

«  Coal  Mines  Act,  s.  51  (15)  ;  Met.  7  S".  51  (19)  ;  Met.  Mines  Act,  s.  23 

Mines  Act,  s.  23  (8).  (10). 

»  Met.  Mines  Act,  s.  23  (9).  »  Coal  Mines  Act,  s.  51  (20)  ;  Met. 

*  Coal  Mines  Act,  s.  61  (16).    As  to  Mines  Act,  s.  23  (11). 

the  fencing  of  abandoned  mines,  see  '  FrecheyiUev.Soudcn,48  L.T.612. 
po$t,  pp.  598—600. 
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Fenciags — 
machinery — 
gauges  and 


to  prevent  the  rope  from  slipping.  Breaks,  and  indicators,  to 
show  to  the  person  in  charge  the  position  of  the  cage  or  load, 
must  be  attached  to  every  machine  worked  by  steam,  water,  or 
mechanical  power.^  A  ladder  permanently  used  for  ascent  or 
descent  in  a  '  metalliferous  mine  *  must  not  be  fixed  in  a  vertical 
or  overhanging  position,  and  must  be  inclined  at  the  most  con- 
venient angle,  and  must  have  substantial  platforms  at  intervals 
of  not  more  than  twenty  yards.^ 

Fly-wheels,  and  exposed  and  dangerous  parts  of  machinery, 
used    in    mines  governed   by   either    Act,   must    be   securely 
^\f\  j*^^®""  fenced,^     Every  steam  boiler  must  have  a  proper  steam  gauge 
&c.  and  water  gauge,  and  a  proper  safety  valve.*     No  person  must 

wilfully  damage  ;  or,  without  proper  authority,  remove  or  render 
useless;  any  appliance  or  thing  provided  in  any  mine  in 
compliance  with  either  Act.^ 

In  the  case  of  '  coal  mines  *  a  competent  person  must  examine 
once  in  every  twenty-four  hours  the  external  parts  of  the 
machinery,  and  the  head  gear,  working  places,  levels,  planes, 
ropes,  chains,  and  other  works ;  and  once  in  every  week  the 
'  shafts*  by  which  persons  ascend  or  descend,  and  the  guides  or 
conductors  therein ;  and  report  the  result.  And  he  must  record 
the  report  in  a  specified  book,  and  sign  it.^ 


Daily  inspec- 
tion of  *  coal 


mine. 


Gases — 
ventilation. 


(y)  Oases  and  Explosions —  Water — Stations  and  Refuges. 

An  adequate  amount  of  ventilation  must  be  constantly  pro- 
duced in  every  'mine,'  to  such  an  extent  (in  the  case  of  *coal 
mines,'  by  diluting  and  rendering  harmless  noxious  gases),  that 
the '  shafts,'  levels,  stables,  and  working  places,  and  the  travelling 
roads  to  and  from  such  working  places,  may  be  fit  for  working 
and  passing.'''  To  comply  with  this  provision  ventilation  must 
be  produced  even  during  the  temporary  suspensions  of  actual 


1  Coal  Mines  Act,  s.  51  (21),  (22), 
(23)  ;  Met.  Mines  Act,  s.  23  (12)^  (13), 
(14).  Sec  the  Sc.  decision  under  the 
repealed  Act,  23  &  24  Vict.  c.  151,  of 
Nimmo  r.  Clark,  10  Sess.  Cas.  (3rd 
ser.)  477. 

2  Met.  Mines  Act,  s.  23  (15). 

3  Coal  Mines  Act,  s.  51  (24) ;  Met. 


Mines  Act,  s.  23  (17). 

*  Coal  Mines  Act,  e,  61  (26) ;  Met. 
Mines  Act,  s.  23  (18). 

*  Coal  Mines  Act,  s.  61  (27) ;  Met. 
Mines  Act,  s.  23  (19). 

«  Coal  Mines  Act,  s.  51  (29). 
"  Coal  Mines  Act,  s.  51  (1)  ;  Met. 
Mines  Act,  s.  23  (1). 
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work,  as  on  Sundays.^  And  it  is  not  a  sufficient  compliance 
to  cause  ventilation  to  pass  along  the  working  places  and 
tiuvelling  roads.  So  much  of  the  mine  must  be  kept  so 
ventilated  as  to  render  the  working  places  and  travelling  roads 
safe.^ 

In  every  '  coal  mine/  in  which  inflammable  gas  has  been  iDflammAblo 
found  within  the  preceding  twelve  months,  a  competent  person  ^-^^"^^ 
must,  once  in  every  twenty-four  hours,  if  one  shift  of  workmen 
is  employed,  and  once  in  every  twelve  hours,  if  two  shifts  are 
employed,  before  the  time  for  commencing  work  in  any  part, 
inspect  such  part,  and  the  roadways  leading  thereto  with  a 
safety-lamp ;  and  make  a  report  of  their  condition  as  to  ventila- 
tion. And  in  every  '  coal  mine,*  in  which  inflammable  gas  has 
not  been  so  found,  a  competent  person  must,  once  in  every 
twenty-four  hours,  so  far  as  practicable,  immediately  before  the 
time  for  commencing  work  in  any  part,  inspect  such  part,  and 
the  roadways  leading  thereto ;  and  make  a  like  report.  In 
each  case  workmen  are  prohibited  from  working,  until  the 
parts  in  question,  and  the  roads  leading  thereto,  are  stated 
to  be  safe ;  and  in  each  case  the  report  must  be  recorded 
without  delay  in  a  specified  book,  and  signed  by  the  person 
making  it.^ 

In  every  working  approaching  any  place  in  a  'coal  mine/ Safety  lamps— 
where  there  is  likely  to  be  an  accumulation  of  explosive  gas,  ^J^ometOT 
no  lamp  or  light  other  than  a  locked  safety-lamp  is  allowed. 
And,  where  a  safety-lamp  is  required,  a  competent  pei^son  must 
examine  it  immediately  before  it  is  taken  into  the  workings, 
and  ascertain  it  to  be  secure,  and  securely  locked.  And,  in  the 
dangerous  place  in  question,  it  must  not  be  used  without  such 
examination,  and  must  not  bo  unlocked  without  due  authority; 
nor  is  any  person,  unless  he  is  appointed  for  the  purpose, 
allowed  to  have  in  his  possession  any  key  or  contrivance  for 
opening  the  lock,  or  any  lucifer  match  or  apparatus  for  striking 
a  light.^    After  dangerous  gas  has  been  found  in  any  'coal 

1  See,  npon  the  repealed  Act,  18&  19  Homfray,  L.  R.  3  Q.  B.  771 ;  9  B.  &  S. 

Vict.c.  108,  88.  4,  11,  Knowles  r.  492. 

Dickinson,  2  E.  &  E.  705.                <  '  Coal  Mines  Act,  s.  51  (2),  (3). 

3  Sec,  npon  the  repealed  Act,  23  &  ^  S.  51  (7). 
24  Vict.  c.  161,  s.  10,  r.  1,  Brough  r. 
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Restrictions  aa 
to  explosive  or 
inflammable 
substances. 


Exemptions 
from  restric- 
tions. 


mine/  a  barometer  and  thermometer  must  be  placed  above 
ground  in  a  conspicuous  position  near  the  entrance.^ 

The  use  in  the  underground  part  of  any  '  mine  '  governed  by 
either  Act  of  gunpowder   or  other  explosive  or   inflammable 
substance  is  only  allowed  under  the   following  conditions : — It 
must  not  be  stored  in  the  '  mine.'     It  must  not  be  taken  into 
the  '  mine/  except  in  a  case  or  canister  containing  not  more 
than  four  pounds.     A  workman  must  not  have  in  use  at  one 
time  in  any  one  place  more  than  one  of  such  cases  or  canisters. 
In   charging  holes  for  blasting  (except   in  the  case  of  such 
'  metalliferous  mines  *  as  may  be  excepted  by  the  Secretary  of 
State),  an  iron  or  steel  pricker  must  not  be  used,  and  must  not 
be  in  any  peraon's  possession  ;  and  an  iron  or  steel  tamping  rod 
or  stemmer  must  not  be  used  for  ramming  either  the  wadding  or 
the  first  part  of  the   tamping  or  stemming  on   the  powder. 
And  a  charge  of  powder,  which  has  missed  fire,  must  not  be 
unrammed.^    And  the  use  of  the  like  substance  in  the  under- 
ground part  of  any  '  coal  mine '  is  subject  to  the  following 
further  restrictions : — (1)  It  must  be  contained  in  cartridges. 
(2)  During  three  months  after  inflammable  gas  has  been  found 
a  competent  person  must,  immediately  before  firing  the  shot, 
examine  the  place  where  it  is  to  be  used,  and  the  contiguous 
places,  and  must  not  allow  the  firing  unless  he  finds  it  safe ; 
and  a  shot  must  not  be  fired  except  under  his  direction.     (8) 
During  the  like  three  months,  if  the  gas  issued  so  freely  that  it 
showed  a  blue  cap  on  the  flame  of  the  safety-lamp,  it  must  only 
be  used  either  (a)  in  those  cases  of  stone  drifts,  stone  work,  and 
sinking  of  shafts,  in  which  the  return  air  from  the  place  of  use 
passes  into  the  main  return  air    course  without  passing  any 
place  in  course  of  working ;  or  (h)  where  the  persons  employed 
are  out  of  the  place  of  use.     And  (4),  where  a  mine  is  divided 
into  separate  panels,  having  each  an  independent  intake  and 
return  airway  from  the  main  air  courses,  the  provisions  respect- 
ing the  substance  in  question  apply  to  each  panel,  as  if  it  were 
a  separate  mine.^ 

However,  a  stratified  ironstone  mine  in  the  lias  formation, 

>  8.  51  (26).  '  Coal  Mines  Act,  b.  61   (8).    See 

>  S.  51  (8)  ;  Met.  Mines  Act,  s.  23      farther,   as  to  explosive  substances, 
(2).  i'M/.  p.  598. 
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may,  on  the  application  of  the  '  owner/  '  agent/  or  manager,  be 
exempted  by  a  Secretary  of  State  from  the  first  of  the  further 
restrictions,  which  would  otherwise  apply  to  it  as  a  '  coal  mine/ 
And  a  slate  mine  may  in  like  manner  be  exempted  from  the 
conditions,  which  would  otherwise  apply  to  it  as  a  '  metalliferous 
mina'  But  every  such  application  must  be  transmitted  to  the 
district  inspector,  and  the  requirements  ^  as  to  the  posting  of 
proposed  special  rules  apply  thereto.  And  the  Secretary  of 
State  may  at  any  time  revoke  the  exemption,  upon  causing 
twenty-four  hours*  notice  thereof  to  be  posted  up  at  the  mine. 
And  the  district  inspector  must,  in  his  annual  report,^  set  forth 
a  list  of  the  exemptions  so  granted  or  revoked.^ 

Where  there  is  likely  to  be  a  dangerous  accumulation  of  water  Water  and 
in  a  'coal  mine/  the  working  approaching  the  place  of  danger 
must  not  exceed  eight  feet  in  width  ;  and  there  must  be  con- 
stantly kept,  at  not  less  than  five  yards  in  advance,  one  bore- 
hole near  the  centre  of  the  working,  and  flank  bore-holes  on 
each  side.* 

A  station  or  stations  must  be  appointed  at  the  entrance  to  Stations— 
every  *coal  mine,*  or  to  different  parts,  as  the  case  may  require;  and  ^^ 
beyond  which  workmen  are  prohibited  from  passing,  until  the  »^"jj««i°"  o^ 
mine  or  part  in  question   has  been  inspected,  and   stated  to 
be  safe.^     If  at  any  time  it  is  found  by  the  person  in  charge, 
that,  by  reason  of  any  cause  whatever,  the  mine  or  part  in 
question  is  dangerous,    every  workman   must  be  withdrawn ; 
and  a  competent  person  must  make  an  inspection  (and  with  a 
locked  safety-lamp,  if  the  danger  arises  from  inflammable  gas), 
and  must  make  a  true  report ;  and  workmen  must  not,  except 
to  inquire  into  or  remove  the  cause  of  danger,  or  to  explore, 
be  readmitted  into  the  mine  or  such  part,  until  the  same  is 
stated  by  the  report  not  to  be  dangerous.     Every  report  must 
be  recorded  in  a  specified  book,  and   signed  by  the  person 
making  it.* 

Every  underground  plane,  on  which  persons  travel,  which  is  Man-holes  and 

refuges. 

»  Pott,  pp.  502—694.  *  Coal  Mines  Act,  s.  51  (9). 

«  Post,  p.  605.  »  S.  61  (5). 

8  See  44  &  45  Vict.  c.  26,  s.  2  (Strat.  «  S.  51  (6).    See,  as  to  these  provi- 

Ironst.  Mines  Gtmp.  Act,  1881)  ;  45  sions,  R.  r.  Spon  Lane  Colliery  Co., 

Vict.  c.  3,  8.  2  (Slate  Mines  Gunp.  Act,  3  Q.  B.  D.  673. 
1882). 


592  EECrLATIuX   ACTS — ^PnOVISIOXS         [chap.  XXIV. 

fe^-lf-actiDg,  or  worked  by  an  engine,  windlass,  or  gin,  must  (if 
exceeding  thirty  yards  in  length)  have  proper  means  of  signal- 
ling between  the  stopping  places  and  the  ends ;  and  (in  every 
case)  have,  at  intervals  of  not  more  than  twenty  yards,  suflScient 
man-holes  for  refuge.  Every  road,  on  which  persons  travel 
underground,  must^  in  the  case  of  a  '  coal  mine/  where  the  load 
is  drawn  by  a  horse  or  other  animal,  have,  at  intervals  of  not 
more  than  fifty  yards  ;  and  in  the  case  of  a  *  metalliferous  mine/ 
where  the  produce  in  transit  exceeds  ten  tons  in  any  one  hour 
over  any  part,  and  the  load  is  drawn  by  a  horse  or  other  animal, 
have,  at  intervals  of  not  more  than  one  hundred  yards  ;  sufficient 
spaces  for  refuge.  Each  space  must  be  of  sufficient  length,  and  of 
at  least  three  feet  in  width  between  the  waggons  and  the  side  ; 
and  in  the  case  of  a  '  metalliferous  mine '  the  Secretary  of  State 
may  require  the  inspector  to  certify  whether  the  produce  in 
transit  does  or  does  not  exceed  the  specified  weight.  Every  roan- 
hole  and  space  for  refuge  must  be  constantly  kept  clear,  and 

access  thereto  kept  open.^ 

• 

b.  Special  Rides} 

'  Coftl  roinef '  The  establishment  in  every  '  coal  mine '  of  such  special  rules 
—genera  y.  ^.^  addition  to  the  general  rules),  as  under  the  particular  cir- 
cumstances of  the  case  appear  best  calculated  to  prevent  acci- 
dents and  to  provide  for  proper  discipline,  is  by  the  Coal  Mines 
Act  rendered  compulsory.  These  rules  are  in  the  first  instance 
framed  by  the  '  owner,'  *  agent,'  or  manager.  They  are  then 
posted  up  in  legible  characters,  in  some  convenient  place  at  or 
near  the  mine  ;  and  a  printed  notice  is  posted  up  with  them, 
stating,  that  any  objection  to  them  by  any  of  the  persons 
employed  may  be  sent  to  the  district  inspector ;  whose  address 
is  given.  After  an  interval  of  not  less  than  two  weeks,  and  of 
less  than  three  months  after  the  commencement  (if  commenced 
subsequently  to  the  commencement  of  the  Act')  of  any  working 
to  which  they  relate,  they  are  required  to  be  transmitted  to 


>  Coal  Minefl  Act,  b.  61  (10),  (11),  sixjcial  rules  in  existence  at  the  com- 

(12)  ;  Met.  Mines  Act,  s.  23  (3),  (4),  menccment  of  the  Coal  Mines  Act, 

(6).  s.  75  of  the  Act. 

'  So   called   in   the  Acts.    As   to  '  See  Coal  Mines  Act,  s.  2. 
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the  district  inspector  for  approval  by  the  Secretary  of  State ; 
accompanied  by  a  certificate  of  the  posting  up  signed  by  the 
sender.  If  they  are  not  objected  to  within  forty  days,  they 
become  established.^  If  they  are  objected  to,  modifications  may 
within  that  time  be  proposed  therein ;  and,  if  the  '  owner/ 
'agent/  or  manager  does  not  within  twenty  days  object  to 
the  modifications,  the  rules,  with  the  modifications,  become 
established.  But  if  an  objection  is  sent  in  within  twenty  days, 
the  matter  is  referable  to  arbitration,  and  the  rules  become 
established  as  settled  by  the  award ;  the  date  of  the  receipt  of 
the  objection,  being  deemed  to  be  the  date  of  the  reference.^ 
Special  rules,  when  established,  must  be  signed  by  the  district 
inspector.'^  Special  rules  may  be  amended  or  added  to  at  the 
instance  either  of  the  'owner/  'agent,'  or  manager,  or  of  the 
Secretary  of  State ;  similar  proceedings,  as  nearly  as  possible, 
taking  place  before  the  amended  or  new  rules  become  established, 
to  those  which  take  place  before  the  original  rules  become 
established.* 

The  '  owner  *  or  '  agent '  of  any  '  metalliferous  mine '  may,  if  'MetelUfei-ous 
he  thinks  fit,  transmit  to  the  district  inspector  proposed  special  generally, 
rules  of  a  similar  kind,  accompanied  by  a  similar  certificate ; 
previously  posting  them  up  in  a  similar  manner,  for  a  similai* 
interval,  and  with  a  similar  printed  notice.^  And  these  rules 
become  established,  or  become  established  with  modifications, 
in  a  similar  manner.*  And  they  may  be  amended  or  added  to 
in  a  similar  manner  at  the  instance  of  the  owner  or  agent  J 
The  Secretary  of  State  may,  moreover,  propose  special  rules  to 
the  'owner'  or  'agent'  of  a  'metalliferous  mine/  in  which 
there  are  no  special  rules ;  and,  where  there  are  special  rules, 
he  may  propose  amendments  or  additions.  And  the  provisions 
with  respect  to  a  proposal  for  modifying  the  special  rules  trans- 
mitted by  an  '  owner  *  or  '  agent '  apply,  as  nearly  as  may  be,  to 
such  proposed  special  rules,  amendments,  and  additions.^ 

If  the  '  owner/  '  agent,'  or  manager,  or  the  '  owner  *  or  '  accent '  ^^^^e  state- 

°  mentB— neglect 

»  Ss.  52,  53.  *  Met.  Mines  Act,  ss.  24,  26. 

2  S.  54.     A3   to   arbitrfttions,  see         ^  Ss.  25,  26. 
poMt,  pp.  600,  601.  7  S.  27. 

3  Coal  Mines  Act,  s.  52.  »  lb. 
*  S.  55. 

Q  Q 
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of  transmis- 
sion—defacing 
notices,  &c. 


Certified  copy 
is  evidence. 


(as  the  case  may  be),  makes  any  false  statement  with  respect 
to  tlie  posting  up  of  the  rules  and  notices,  he  is  guilty  of  an 
offence  against  the  Act  in  question.^  And  if  special  rules  are 
not  transmitted  to  the  inspector  within  the  time  limited  by  the 
Coal  Mines  Act,  the  '  owner,'  *  agent,'  and  manager  are  each 
guilty  of  an  offence,  unless  he  proves  that  he  had  taken  all 
reasonable  means  to  secure  the  transmission.^  Any  person, 
who  pulls  down,  injures,  or  defaces  any  proposed  special  rules, 
or  any  notice  which  may  have  been  posted  up,  is  guilty  of  an 
offence  against  the  Act  in  question.^ 

A  copy  of  special  rules  must,  if  required,  be  certified  by  an 
inspector ;  and  a  copy  so  certified  is  evidence  of  the  rules.* 
Statutory  force  AH  special  rulcs  when  established  must  be  observed  as  if  they 
— oDences.  were  enacted  in  the  Acts ;  and  non-observance  by  any  person 
is  an  offence  against  the  Act  in  question.  And  the  '  owner/ 
*  agent,'  and  manager,  or  the  '  owner '  and  *  agent  *  (as  the 
case  may  be),  are  each  also  guilty  of  an  offence,  unless  he 
proves  that  he  had  taken  all  reasonable  means  to  prevent  such 
non-observance.'^  Under  this  provision  a  miner  may  be  con- 
victed, although  a  special  rule  of  the  mine  in  question  provides 
that  he  shall  receive  a  copy  of  the  special  rules,  and  although 
there  is  no  evidence  that  he  has  received  it.*  And  the  agent 
of  a  *  coal  mine '  may  be  convicted  thereunder,  .although  the 
mine  is  under  the  control  of  a  duly  certified  manager.^ 

Special  rules  in  force  in  a  'coal  mine,'  provided  that  the 
chai-termaster  should  be  the  responsible  manager  of  the  pit ; 
and  that  the  banksman  or  hooker-on  should  take  care  that  the 
persons  descending  should  in  no  case  exceed  eight.  The  banks- 
man violated  the  rule  by  lowering  more  than  eight  persons 
into  the  pit  at  one  time ;  and  .there  was  evidence,  that  the 
chartermaster  was  close  to  the  pit,  and  cognizant  of  the  banks- 


Howells  V. 
Wynne — 
Higtiam  r, 
Wright. 


1  Coal  Mines  Act,  b.  56 ;  Met.  Mines 
Act,  s.  25. 

3  Coal  Mines  Act,  s.  56. 

3  8.  58  ;  Met  Mines  Act,  s.  29. 

*  Cool  Mines  Act,  s.  59 ;  Met.  Mines 
Act,  8.  30. 

&  Coal  Mines  Act,  s.  52 ;  Met.  Mines 
Act,  s.  24.  See  also  Coal  Mines  Act, 
8.  51  (28).    Where  special  roles  under 


the  Coal  Mines  Act  require  the  use  of 
locked  safety-lamps,  the  same  provi- 
sions apply  as  those  which  apply  to 
locked  safety-lamps  under  the  general 
rules :  see  Coal  Mines  Act,  s.  61  (7)  ; 
antef  p.  589. 

•  Higginson  r.  Hapley,  19  L.  T.  N. 
8.690. 

'  Wynne  v.  Forrester,  5  C,  P.  D.  $61 
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man's  act.  The  banksman  \vas  the  servant  of  the  charter- 
master.  It  was  held,  that  the  chartermaster  might  be  convicted  ' 
of  aiding  and  abetting  the  banksman  to  commit  a  violation  of 
the  rule.^  A  special  rule  in  force  in  a  '  coal  mine  *  provided 
that  no  person  '  employed  in  or  about  the  works  *  should  ascend 
the  pit  contrary  to  the  direction  of  the  hooker-on.  The  work- 
men employed  in  the  mine  had  power  to  dismiss  themselves  at 
a  moment's  notice ;  and  certain  of  them  dismissed  themselves 
accordingly.  They  then  asked  the  hooker-on  to  allow  them  to 
ascend  the  pit;  but  he  refused  to  do  so  until  the  ordinary  time 
came  for  workmen  to  quit  the  mine.  They  then  ascended 
contrai-y  to  his  direction.  It  was  held,  that  they  had  been 
guilty  of  a  breach  of  the  rule.^ 


c.  Oilier  Causes  of  Danger, 

(a)  Generally. 

An  inspector  may  give  notice  in  writing   to  the  '  owner/  Notice  by 

*  agent/  or  manager  of  any  cause  of  danger  not  provided  for  by  Jj^^^g  J  ° 

express  provisions  or  special  rules,^  stating:  the  particulars,  and  danger  not 

*^        *^  "^  »  o  r  »         otherwise  pro- 

requiring  the  same  to  be  remedied ;  and,  unless  the  same  be  vided  for. 

forthwith  remedied,  the  inspector  must  report  the  same  to  the 
Secretary  of  State.  If  the  *  owner/  '  agent/  or  manager  objects 
to  remedy  the  matter  in  question,  he  may  within  twenty  days 
state  his  objection  in  writing  to  the  Secretary  of  State ;  and 
thereupon  the  matter  is  determinable  by  arbitration,  the  date 
of  the  receipt  of  the  objection  being  deemed  to  be  the  date  of 
the  reference.*  If  the  '  owner,'  'agent/  or  manager  fails  within 
twenty  days  to  comply  either  with  the  requisition  of  the  notice, 
where  no  objection  is  sent  in,  or  with  the  award  made  on  arbi- 
tration, he  is  guilty  of  aii  offence  against  the  Act  in  question. 
But  the  Court,  if  satisfied  that  he  has  taken  active  measures 
for  compliance,  may  adjourn  any  proceedings  for  punishment; 

*  Howellfl  r.  Wynne,  15  C.  B.  N.  8.  were   defined   by   special    rules,  sco 

3  ;  a  decision  on  the  repealed  Act  23  &  Nimmo  t.  Clark,  10  Sess.  Cas.  (3rd 

24  Vict.  c.  151.  ser.)  477  ;  a  Sc.  decision  under  the  rep. 

»  Iligham  r.  Wright,  2  C.  P.  D.397.  Act  23  &  24  Vict.  c.  151. 

As  to  liability  for  the  non-employment  '  Ante,  pp.  535,  et  teq, ;  p.  592. 

of  a  particular  person  whose  duties  ^  See  ^i^^^,  600,  601. 

*Q  Q  2 
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and^  if  the  works  are  completed  within    a   reasonable  time, 
no  penalty  can  be    inflicted.     Agreements   inconsistent  with 
observance  of  these  provisions  are  void.^ 
R.  r.  Si>on  The  Owners  of  a  *  coal  mine  '  were  convicted  under  these  pro- 

T  /' 

visions.  The  mine  contained  a  perpendicular  pit  shaft  at  the 
same  level  as,  and  communicating  with,  a  similar  shaft  in  an 
adjoining  mine,  which  did  not  belong  to  the  owners  of  the  mine 
in  question.  The  district  inspector  gave  notice  to  the  ownere, 
that  an  accumulation  of  water  existed  near  to  and  in  con- 
nexion with  their  mining  works,  which  was  dangerous,  and 
tended  to  the  bodily  injury  of  the  workmen  employed ;  and  he 
required  them  *  forthwith  to  remedy  the  matter.*  The  accumu- 
lation of  water  was  In  the  pit  shaft  of  the  adjoining  mine,  and 
the  owners  of  the  mine  in  question  had  no  power  to  interfere 
with  the  water ;  but  it  was  shown,  that,  after  the  receipt  of  the 
notice,  they  did  not  remove  the  men  at  work  in  their  own  pit 
shaft  and  mine.  It  was  held,  that  the  conviction  was  wrong.' 
It  was  considered,  that  the  provisions  in  question  did  not  enable 
the  inspector  to  give  notice  in  cases  where  the  source  of  danger 
was  beyond  the  control  of  the  occupiers  of  the  mine ;  and  that 
the  only  remedy  was  under  the  provisions  as  to  the  withdrawal 
of  workmen  in  cases  of  danger.' 

(/3)  Single  Sliafts. 

Prohibitions  The  employment  of  persons  in  a  '  coal  mine  *  is  in  general 
shafts?"^  ^  prohibited,  unless  there  are  in  communication  with  every  seam 
at  work  at  least  two  shafts  or  outlets,  separated  by  natural 
strata  of  not  less  than  ten  feet  in  breadth,  by  which  distinct 
means  of  ingress  and  egress  are  available  (whether  such  two 
shafts  or  outlets  belong  to  the  same  mine,  or  one  or  more  of 
them  to  another  mine) ;  and  unless  there  is  a  communication  of 
not  less  than  four  feet  wide  and  three  feet  high  between  such 
shafts  or  outlets ;  and  unless  there  is  at  each  of  them,  or  upon 
the  works,  proper  apparatus  for  raising  and  lowering  persons  at 

1  Coal  Mines  Act,  s.  46;  Met.  Mines  M.  C.  25  ;  per  Cockbnm,  C.  J.,  and 

Act,  s.  18.  Mellor,  J.,  Lush,  J.,  dissenting. 

»  R.  r.  Spon  Lane  Co.,  3  Q.  B.  D.  673 ;  ^  Sec  ante^  p.  691, 
nam,  B\X)n  Lane  Co.  r.  Baker,  48  L.  J. 
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each  of  them.  But  the  separatiou  is  not  deemed  incomplete 
by  reason  only  that  openings  through  the  strata  have  been 
made  for  temporary  purposes  of  ventilation,  drainage,  or  other- 
wise ;  or,  where  inflammable  gas  has  not  been  found  within 
twelve  months,  for  the  same  purposes,  although  not  temporary,^ 
Agreements  in  contravention  of  the  prohibition  are  void.^ 

However  the  above  general  prohibition  does  not  apply  in  the  Exceptions 
case  either  of  opening  a  new  mine  to  search  for  or  prove  [[°™  P™^**^** 
minerals,  or  of  any  working  for  the  purpose  of  making  a  com- 
munication between  two  or  more  shafts,  so  long  as  not  more 
than  twenty  persons  are  employed  below  ground  at  any  one  time. 
Nor  does  it  apply  in  the  case  of  any  proved  mine,  (1)  so  long  as 
it  is  exempted  by  the  Secretary  of  State  on  the  ground  either 
(a)  that  the  quantity  of  mineral  proved  is  not  sufficient  to  repay 
the  requisite  outlay ;  or,  (6)  if  the  mine  is  not  a  coal  mine,  or 
mine  with  inflammable  gas,  that  sufficient  provision  has  been 
made  against  danger  from  other  causes  than  explosions ;  or,  (c) 
that  the  workings  in  any  seam  have  reached  the  boundary,  and 
that  it  is  expedient  to  work  away  the  pillars  already  formed, 
notwithstanding  that  one  of  the  shafts  or  outlets  may  be  thereby 
cut  off:  and  (2)  so  long  as  there  are  not  employed  below  ground 
at  any  one  time  more  than  twenty  persons,  or  (if  the  mine  is 
not  a  coal  mine,  or  mine  with  inflammable  gad)  than  such  larger 
number  as  may  be  allowed  by  the  Secretary  of  State.  Nor 
does  it  apply  in  the  case  of  any  mine,  one  of  the  shafts  or  outlets 
of  which  has  become,  by  reason  of  some  accident,  unavailable 
for  use,  so  long  as  the  mine  is  exempted  by  the  Secretary  of 
State,  and  the  conditions  of  the  exemption  are  observed.^ 

Every  '  owner,'  '  agent,*  and  manager,  who  fails  to  observe  the  Offences  as  to 
prohibition  in  question,  is  guilty  of  an  offence  against  the  Coal  ^"'^    *^*  **' 
Mines  Act.    And  (without  prejudice  to  any  other  remedy  for 
enforcing  the  Act)  the  High  Court,  whether  any  other  pro- 
ceedings have  or  have  not  been  taken,  may,  upon  the  applica- 
tion of  the  Attorney-General,  prohibit  by  injunction  the  working 

^  Sec  Coal  Mines  Act^  8.  20.  csLhaastcd,  and  extending  the  time  for 

2  S.  21.  other  mines  (s.  24)  ;  but  these  provi- 

3  See  8.  22.    The  Act  also  contained  sions  can  hardly  now  be  of  practical 
provisions  exempting  certain   mines,  importance. 

on  the  ground  of  their  being  nearly 
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lixplos.  Act, 


of  any  mine,  la  which  any  person  is  employed  in  contravention 
of  the  prohibition ;  and  may  award  such  costs  as  it  thinks  just. 
But  not  less  than  ten  days*  notice  in  writing  of  the  intention  to 
apply  for  such  injunction  must  be  given  to  the  '  owner/  '  agent/ 


or  manager.^ 


(y)  Explodive  Subatancea. 

Where  a  magazine  or  store  is  established  by  the  '  owner '  for 
the  purpose  of  any  mine  govenied  by  either  Act,  the  Secretary 
of  State  may  direct  an  inspector  under  either  Act  to  act  with 
respect  to  such  magazine  or  store  as  a  government  inspector 
under  the  Explosives  Act,  1875,^  and  may  revoke  any  such 
order.  And  such  inspector,  while  such  order  is  in  force,  has  for 
that  purpose  the  same  powers  and  authorities  as  he  has  under 
the  Coal  Mines  Act,  and  the  Met.  Mines  Act,  and  also  the 
powers  and  authorities  of  a  government  inspector  under  the 
Explosives  Act,  1875.^ 


Pciicing  of 
abandoned 
mines — 
generally. 


(5)  Fencing  of  Abandoned  Min^. 

Where  any  mine  governed  by  either  Act  is  abandoned,  or 
the  working  discontinued,  at  whatever  time  such  abandonment 
or  discontinuance  occurred,  the  *  owner,*  and  *  every  other  person 
interested  in  the  minerals,'  must  cause  the  top  of  the  '  shaft,* 
and  any  side  entrance  from  the  surface,  to  be  and  be  kept 
securely  fenced  for  the  prevention  of  accidents.  But  (subject 
to  any  contract  to  the  contrary)  the  *  owner '  is,  as  between 
himself  and  any  other  such  person,  liable  to  carry,  and  to  pay 
any  costs  incurred  by  any  other  such  pereon  in  carrying,  this 
pi'ovision  into  effect.  And  the  provision  does  not  exempt  any 
person  from  liability  under  any  other  Act  or  otherwise.*  As 
the  provision  applies,  "  at  whatever  time  the  abandonment  or 
discontinuance  occurred/'  it  is  not  confined  to  mines  abandoned 
or  discontinued  since  the  Act  in  question  came  into  operation.'* 


»  Sec  s.  20. 

2  38  &  39  Vict.  c.  17. 

3  S.  59.    See  further,  as  to  explosive 
substances,  ante,  p.  590. 

*  Cfoal  Mines  Act,  s.  41 ;  Met.  Mines 
Act|  8. 13. 


»  See  Stott  r.  Dickinson,-  84  L.  T. 
201.  The  law  as  regulated  bj  the 
repealed  Act,  23  &  24  Vict.  c.  151, 
8.  21,  did  not  apply  to  mines  aban- 
doned before  the  passing  thereof :  see 
R.  r.  Gratrex,  12  Cox  C.  C.  167. 
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Where,  however,  in  the  case  of  a  mine  governed  by  the  Met. 
Mines  Act,  the  abandonment  or  discontinuance  occurred  before 
the  passing  of  that  Act,  the  provision  applies  only  to  such 
'  shaft '  or  side  entrance  of  the  mine  as  is  situate  within  fifty 
yards  of  a  highway,  road,  footpath,  or  place  of  public  resort,  or 
in  open  or  uninclosed  land ;  or  is  required  by  an  inspector  to  be 
fenced,  on  the  ground  that  it  is  specially  dangerous.^  Non- 
observance  of  the  provision  is  an  offence  against  the  Act  in 
question.^ 

A  person,  who  has  been  the  lessee  of  a  *  coal  mine,'  but  whose  Stott  i\ 
lease  has  determined  by  lapse  of  time^  is  not  an  '  owner '  within  Arkwright  r, 
the  Coal  Mines  Act;  and  is  not  therefore  amenable  to  thisg^^g" 
provision.'    And  a  lessee  under  the  Duchy  of  Lancaster  of  a  lead  Mostyn. 
mine,  and  of  the  duties  arising  therefrom,  who  holds  subject  to 
the  Derbyshire  custom  ;  *  and  who  is  bound  by  his  lease  to  pay 
to  the  Duchy  by  way  of  rent  all  he  might  annually  receive  in 
respect  of  the  mine,  and  an  additional  rent  of  five  shillings ;  is 
neither  an  '  owner,'  nor  a  '  person  interested  in  the  minerals ' 
within  the  Met.  Mines  Act.     For  he  has  no  pecuniary  interest 
cither  in  the  mine  or  the  minerals.'^    Persons,  who  were  the 
owners  in  fee  of  a  '  metalliferous  mine,'  demised  it  for  a  term 
of  years.    Royalties  were  reserved;   and  were  made  payable 
upon  the  place  where  the  ore  should  be  gotten  and  weighed, 
and  before  it    should  be    taken  away.     Powera  of   distress 
and  entry,  if  the  royalties  should  be   in   arrear,  were  also 
reserved.     While  the  lease  was  still  in  force  the  lessees  ceased 
working,  and  allowed  the  mine  to  remain  insuflSciently  fenced. 
It  was  held,  that  the  owners  in  fee,  although  not  '  owners ' 
within  the  Met.  Mines  Act,  were  '  other  persons  interested  in 
the  minerals,'  and  were  guilty  of  an  offence  accordingly.®    It 
was  laid  down  in  the  same  case,  that  the  words  '  other  persons 
interested  in  the  ininerals '  referred  to  persons  having  a  present 
interest ;  and  did  not  refer  to  persons  having  a  remote  interest, 
or  an  interest  arising  merely  from  contract ;  and  that  they  did 
not  refer  to  trustees  or  cestuis  que  Umst, 

*  Met.  Mines  Act,  s.  13.  *  Sec  ante,  pp.  500,  et  teq* 

<  Coal  Mines  Act,  8.  41 ;  Met.  Mines         *  Arkwright  r.  Eyans,  49  L.  J.  M.  C« 

Act,  8. 13.  82. 
>  Stott  r.  Dickinson,  t/.  #.  *  Erans  r.  Mostyn,  2  C.  P.  D.  64L 
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-V.  •.  P.--...  In    a'l'ii'.i.'ii    lo   l;.»j   air^ve    pr'jvL^i'jn,  anv   Shaft*   or  »i»Je 

ci.TarjCf.'  whicli  i-j  Dot  foiicul  a.s  rcqaircJ,  and  is  witLin  fifty 
y^xvU  of  any  highway,  r<^d,  f*x>tpath,  or  place  of  public  rttsort, 
or  i.'?  in  ojK.n  or  unincl<>5€d  land,  is  a  nuisance  within  sect.  8  of 
the  Nnivincf;^  K^jnioval  Act,  1 V3-5,  as  amended  by  the  Sanitary 
Act,  ISGO.* 


.Sfat.  7.— ARDlTRATIOy. 

P;»rti*r,  V,  TIjc  'owner/  'agent/  or  manager  of  a 'coal  mine/  or  the 

'  owner '  or  '  agent '  of  a  *  metalliferous  mine,*  on  the  one  hand  ; 
and  the  in.-ipector  Con  behalf  of  the  Secretary  of  State),  on  the 
otljer  hand ;  are  the  parties  to  an  arbitration.  The  death  or 
removal  of,  or  other  change  in,  any  party  does  not  affect  the 
proceed  ing.s.- 

AthnrHion  Each  of  the  parties  may  within   twenty-one  days  after  the 

an'l  their  _  , 

aj'i-'^iiitiiitDt.    reference  appoint  an  arbitrator.     The  appomtment  must  be  m 
writing,  and  notice  must  be  forthwith  sent  to  the  other  partj', 
and  tlie  appointment  is  irrevocable   without  his  consent     If 
within  the  twenty-one  days  either  party  fails  to  appoint,  the 
arbitrator  appointed  by  the  other  may  determine  the  matter 
in  difference.      If  before   the  award   anv   arbitrator  dies,   or 
becomes  incapable  to  act,  or  for  fourteen  days  refuses  or  neglects 
to  act,  his  appointor  may  appoint  a  substitute  ;  and  if  lie  fails 
to  do  so  within  fourteen  days  after  notice  from  the  other  party, 
the  remaining  arbitrator  may  determine  the  matters  in  differ- 
ence.    However,  in  either  of  the  foregoing  cases,  the  party 
failing  to  appoint  may,  before  the  single  arbitrator  has  actually 
proceeded,  appoint  an  arbitrator,  who  may  then  act  as  if  no 
failure  had  been  made.     If  a  single  arbitrator  fails  to  make  his 
award   within   twenty-one    days,   his   appointor  may  appoint 
another  arbitrator  in  his  place.^ 
Umpire  and         If  tlie  arbitrators  fail  to  make  their  award  within  twenty-one 
nwntf^*"       days,  or  within  such  extended  time  as  they  may  have  appointed, 
the  matter  in  difference  is  determinable  by  their  umpire.     The 

1  Coal  MincH  Act,  s.  41  ;  Met.  Mines         ^  Coal  Mines  Act,  8.  49  ;  Met.  Mines 
Act,  H.  13.    Sec  farther,  as  to  fencings,      Act,  s.  21. 
anUf  pp.  o8'i,  587.  «  JK 
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arbitratoi*s  must,  before  they  enter  upon  the  arbitration,  appoint 
an  umpire  by  writing.  If  the  umpire  dies  or  becomes  incapable 
to  act,  or  refuses  to  make  his  award,  the  arbitrators  must 
forthwith  appoint  another  umpire ;  and  on  refusing,  or  failing, 
or  for  seven  days  after  request  neglecting,  to  do  so,  an  umpire 
may,  on  the  application  of  either  party,  be  appointed  by  the 
Chairman  of  the  district  General  or  Quarter  Sessions.^ 
No  person  can  act  as  arbitrator  or  umpire  who  is  employed  Qualifications 

.1  .      r  •     •    .  A    J     •       xT_  .of  arbitrators 

in  or  m  the  management  of,  or  is  interested  m,  the  mine  j^q^  umpire, 
in  question.    And  every  person  who  is  appointed  must  be  a 
practical    mining  engineer,  or   a  person  accustomed  to  the 
working  of  mines ;  but,  when  an  award  has  been  once  made, 
the  arbitrator  or  umpire  is  deemed  to  have  been  qualified.^ 

The  arbitrators  and  their  umpire,  or  any  of  them,  may  Proceedings- 
examine  the  parties  and  their  witnesses  on  oath;  and  they^costs, 
may  consult  any  counsel,  engineer,  or  scientific  person.  The 
remuneration  of  the  arbitrators  or  the  umpire  must  be  fixed  by 
the  Secretary  of  State ;  and,  with  the  costs,  must  be  paid  as 
the  award  may  direct.  The  costs  may  be  taxed  by  a  Master 
of  the  High  Court.  The  amount  (if  any)  payable  by  the 
Secretary  of  State  is  payable  as  part  of  the  expenses  of  inspectors 
under  the  Acts.  The  amount  (if  any)  payable  by  the  *  owner ' 
*  agent '  or  manager,  or  by  the  *  owner '  or  '  agent '  (as  the  case 
may  be),  is  recoverable  in  the  same  manner  as  penalties  under 
the  Acts.^ 


Sect.  8.— ACCIDENTS  AND  INQUESTS. 

Where  in  or  about  any  mine  to  which  either  Act  applies,  Accident*, 
either  above  or  below  ground,  either  loss  of  life  or  personal 
injury  to  any  pei'son  employed  occurs  by  reason  of  any  explosion 
of  gas,  or  powder,  or  of  any  steam  boiler;  or  loss  of  life  or  serious 
persona]  injury  to  any  such  person  occurs  by  reason  of  any 
accident  whatever ;  the  '  owner,'  *  agent,'  or  manager,  or  the 
'  owner '  or  '  agent  *  (as  the  case  may  be),  must  within  twenty- 
four  hours  notify  the  facts  to  the  district  inspector ;  specifying 
the  character  of  the  explosion  or  accident,  and  the  number  of 
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persons  killed  and  injured.  And  where  any  sucL  personal  injury 
results  in  death,  he  must  notify  the  death  to  the  inspector 
within  twenty-four  hours  after  it  comes  to  his  knowledge. 
Non-observance  of  these  provisions  is  an  offence  against  the 
Act  in  question.^ 
Inqacsu.  Where  a  coroner  holds  an  inquest  upon  the  body  of  any 

person,  whose  death  may  have  been  caused  by  any  explosion  or 
accident  in  a  mine  governed  by  either  Act,  of  which  notice 
should  be  given,  the  coroner  must  adjourn  the  inquest,  unless 
an  inspector,  or  some  person  on  behalf  of  the  Secretary  of  State, 
is  present.  And  he  must  give  to  the  district  inspector  at  lea.st 
four  days'  notice  in  writing  of  the  time  and  place  of  holding  the 
adjourned  inquest.  If,  however,  the  explosion  or  accident  has 
not  occasioned  the  death  of  more  than  one  person,  and  the 
coroner  has  given  to  the  district  inspector  not  less  than  forty- 
eight  hours'  notice  of  the  time  and  place  of  holding  the  inquest, 
he  need  not  adjourn,  if  the  majority  of  the  jury  think  that 
course  unnecessary.  And,  in  any  case,  before  an  adjournment, 
he  make  take  evidence  to  identify  the  body,  and  may  order  the 
interment.  An  inspector  may  at  any  inquest  examine  a  witness, 
subject  to  the  order  of  the  coroner.  Where  evidence  is  given  at 
an  inquest  at  which  an  inspector  is  not  present  of  any  neglect 
as  having  caused  or  contributed  to  the  explosion  or  accident,  or 
of  any  defect  appearing  ix>  the  coroner  or  jury  to  require  a 
remedy,  the  coroner  must  give  notice  to  the  district  inspector 
of  such  neglect  or  default.  Any  person  having  a  personal 
interest  in,  or  employed  in  or  in  the  management  of,  the  mine 
in  question,  is  disqualified  from  serving  on  the  jury.  Non- 
observance  of  these  provisions  is  an  offence  against  the  Act  in 
question.* 

^  Coal  Mines  Act,  ».  39  ;  Met.  Mines  after  fiuch  loss  of  life ' :  see  the  consc- 

Act,  9.  11.    As  to  the  disposition  of  the  quent  decision  thereon  of  UndcrhiU  r. 

consequent  penalties,  see  anfCj  p.  574.  Longridge,  29  L.  J.  M.  C.  65. 

The  repealed  Act,  18  &  19  Vict.  c.  108,  »  Coal  Mines  Act,  s.  60 ;  Met.  Mines 

s.  9,  only  provided  for  sending  the  Act,  s.  22. 
notice  *  within  twentj'-four  houi-s  next 


J 
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Sect.  9.— NOTICES  OF  OPENINGS,  ABANDONMENTS,  AND 
CHANGES— PLANS.-RETURNS  AND  REPORTS. 

(a)  Notices   of  0j>ening8,  Ahandonvients,   and    Changes. — 

Plans, 

Where  any  working  is  commenced  for  the  purpose  of  opening  Notices  of 
a  new  *  shaft '  for  any  mine  governed  by  either  Act ;  or  where  ^^''"^P'' 
a  *  shaft '  of  any  such  mine  is  abandoned,  or  the  working  dis-  and  changes, 
continued  ;  or  where  the  working  of  a  *  shaft'  of  any  such  mine 
is  re-commenced  after  any  abandonment  or  discontinuance  for 
a  period  not  exceeding  two  months ;  or  where  any  change  occurs 
in  the  name  of,  or  in  the  name  of  the  'owner,'  'agent,*  or 
manager,  or  the  '  owner '  or  *  agent  *  (as  the  case  may  be),  of  any 
such  mine,  or  in  the  oflScers  of  any  incorporated  company  which 
is  the  owner  of  any  such  mine ;  the  '  owner,* '  agent,*  or  manager, 
or  the  'owner'  or  'agent*  (as  the  case  may  be),  must  give 
notice  to  the  district  inspector  within  two  months;  and,  in 
default,  is  guilty  of  an  offence  against  the  Act  in  question.  But, 
in  the  case  of  a  'metalliferous  mine,*  these  provisions  apply 
only  where  more  than  twelve  persons  are  ordinarily  employed 
below  ground ;  and,  in  the  case  of  a  partnership  working  such  a 
mine  within  the  Stannaries,  if  notice  of  every  change  in  the 
purser  is  sent,  notice  of  a  change  in  the  members  need  not  be 
sent.^ 

Where  any  'coal  mine;*  or  any ' metalliferous  mine,*  in  which  Plww. 
more  than  twelve  persons  have  ordinarily  been  employed  below 
ground ;  is  abandoned,  the  owner  at  the  time  of  the  abandon- 
ment must  within  three  months  send  to  the  Secretary  of  State 
an  accurate  plan,  showing  the  boundaries  of  the  workings  up 
to  the  time  of  the  abandonment ;  and,  in  default,  is  guilty  of  an 
offence  against  the  Act  in  question.  But  no  person,  except  an 
inspector,  is  entitled,  without  the  consent  of  the  '  owner,'  to  see 
the  plan  of  a  'coal  mine,'  or,  without  the  license  of  the  Secre- 
tary of  State,  to  inspect  or  copy  the  plan  of  a  '  metalliferous 
mine,'  until  after  the  lapse  of  ten  years  from  the  abandonment 

1  Coal  Mines  Act,  s.  40 ;  Met.  Mines  Act,  9. 12.    See  ante,  p.  449. 
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of  the  *  coal  mine/  or  tea  years  from  the  receipt  of  the  plan  of 
the  *  metalliferous  mine.'  ^ 


Reiiinis  as  to 
quantity  of 
mineral, 
number  of 
persons  em- 
ployed, &c. 


(fi)  Returns  and  Reports, 

On  or  before  the  1st  of  February  in  every  year  the  *  owner/ 
'agent/  or  manager,  or  the  '  owner,'  or  'agent  *  (as  the  case  may 
be),  must  send  to  the  district  inspector  a  connect  return,  specify- 
ing with  respect  to  the  year  ending  on  the  preceding  31st  of 
December,  in  the  case  of  a  *  coal  mine,'  the  quantity  of  mineral 
wrought ;    and,   in   the    case   of  a    '  metalliferous   mine,*   the 
quantity  in  statute  weight  of  the  mineral  dressed,  and  of  the 
undressed  mineral  which  has  been  sold,  treated,  or  used  ;  and^ 
in  each  case,  the  number  of  persons  ordinarily  employed  below 
and  above  ground,  distinguishing  the  persons  employed  below 
and  above,  and  the  classes  and  ages  of  the  persons  so  emplo3'ed, 
whose  hours  of  labour  are  regulated  by  the  Act  in  question. 
And  every  person  who  makes  default  is  guilty  of  an  offence 
against  the  Act     However,  in  any  *  metalliferous  mine,'  where 
not  more  than  twelve  persons  are  employed  underground,  the 
returns  as  to  the  quantity  of  mineral  must  be  made  by  the 
Barmaster  or  other  officer  (if  any)  employed  to  collect  the  dues 
or  royalty  ;  and,  where  there  is  such  a  Barmaster  or  other  officer, 
the  '  owner '  or  '  agent '  need  not  send  any  return  as  to  the 
number  of  persons  employed.     In  the  case  of  '  coal  mines,'  the 
aggregate  results  of  the  returns  with  respect  to  a  particular 
county  or  district,  or  any  large  portion  thereof,  may  be  pub- 
lished ;  but  the  individual  return  cannot  be  either  published 
or  seen  except  with  the  consent  of  the  person  making  it,  or  of 
the  'owner/     Forms  of  returns  may  be   obtained  from  the 
district  inspector.- 
Other  returns.       And  the  '  owner,*  occupier,  or  manager  of  every  '  coal  mine  ' 
must,  on  the  1st  of  January  in  every  year,  and  at  any  other 
time  when  required  by  the  Secretary   of  State,  send  to  the 
district  inspector  a  return  specifying  the  avei-age  number  of 
persons  employed  daily,  above  and  below  ground  ;  the  mode  of 


1  Coal  Mines  Act,  s.  42  ;  Met.  Mines 
Act,  8. 14. 

2  Coal  MincB  Act,  s.  38  ;  Met.  Mines 


Act,  8. 10 ;  38  &  39  Vict.  c.  39  (Met. 
Mines  Reg.  Act,  1875).  As  to  Bar* 
masters,  sec  antCy  pp.  503,  504. 
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ventilation  ;  the  furnace  or  fan  used ;  the  diameter  and  depth  of 
the  downcast  and  upcast  shafts  ;  the  number  of  splits  and  the 
quantity  in  cubic  feet  per  minute ;  the  average  length  of  the 
airways;  the  sectional  area  of  the  airways;  and  the  average 
total  quantity  of  fresh  air  in  cubic  feet  per  minute.^ 

Inspectors  under  either  Act  must  make  annual  reports  of  their  Rciiorts  of 
proceedings  to  the  Secretary  of  State ;  to  be  laid  before  both  ^"^^"^^  ™* 
Houses  of  Parliament.^  The  report  under  the  Coal  Mines  Act 
must  contain  the  name  of  every  teacher  disqualified  for  granting 
certificates  of  attendance  of  boys  at  school,  and  the  name  of  the 
school  at  which  he  taught ;  for  communication  to  the  Committee 
of  Council  on  Education.^  The  Secretary  of  State  may  also 
direct  inspectors  to  make  special  reports  as  to  accidents  which 
have  caused  loss  of  life  or  personal  injury ;  which  may  be  made 
public  at  such  time  and  in  such  manner  as  he  thinks 
expedient.* 

Boards  for  appointing  examiners  for  granting  certificates  of  Beports  of 
competency  to  managers  under  the  Coal  Mines  Act  must  make  ^J^g'^and 
a  report  and  return  of  their  proceedings  to  the  Secretary  of9'^^'?^°^ 
State,  and  of  such  other  matters  as  he  may  from  time  to  time 
require.'     And   courts  of   inquiry    into    the    competency    of 
managers  must,  upon  the  conclusion  of  the  inquiries,  send  full 
reports  to  the  Secretary  of  State.^ 


Sect.   10.— PUBLICATION  07  ACTS  AND  SPECIAL  BULES. 

For  the  purpose  of  making  known  the  Act  in  question  and  Publication, 
the  special  rules  (if  any)  ^  to  all  persons  employed,  the  '  owner,' 
'  agent/  or  manager^  or  the  '  owner '  or  '  agent '  (as  the  case  may 
be),  must  cause  an  abstract  of  the  Act  (which  is  obtainable 
from  the  district  inspector) ;  and  a  copy  of  the  special  rules  (if 
any) ;  with  the  name  and  address  of  the  district  inspector,  and 
the  name  of  the  '  owner  *  or  '  agent,'  and  of  the  manager,  or  of 

»  Coal  Mines  Act,  s.  69  ;  Bch.  i.  See         *  S.  48  ;  Met.  Mines  Act,  s.  20. 
,Bch.  4  for  the  form  of  the  return.  «  See  s.  28.     See  ante,  p.  577. 

2  Coal  Mines  Act,  s.  48  ;  Met.  Mines         «  S.  32.    See  ante,  p.  677. 

Act,  s.  20.  7  Special  rules  do  not  necessarily 

3  Coal  Mines  Act,  s.  10.    See  ante,      exist  in  the  case  of  a  *  metalliferous 
p.  581.  mine  :*  ante,  p.  593. 


606 


FACTORY  ASV 


[chap.  XXIV. 


Defacing 
abstract  or 
rules. 


the  '  owner '  or  *  agent '  (as  the  case  may  be),  appended  thereto; 
to  be  posted  up  in  legible  characters,  in  some  conspicuous  place 
at  or  near  the  mine.  And,  as  often  as  the  same  become 
defaced,  obliterated,  or  destroyed,  he  must  cause  them  to  be 
renewed.  And  he  must  supply  a  printed  copy  of  the  abstract 
and  the  special  rules  (if  any)  gratis  to  each  person  employed, 
who  applies  at  the  office  at  which  the  persons  employed  are 
paid.  In  the  event,  in  the  case  of  a  '  coal  mine,'  of  non-com- 
pliance with  these  provisions  by  any  person  whomsoever,  the 
'  owner,*  '  agent,*  and  manager  are  each  guilty  of  an  offence 
against  the  Coal  Mines  Act,  unless  he  proves  that  he  had  taken 
all  reasonable  means  to  prevent  the  non-compliance.^  And  if, 
in  the  case  of  a  '  metalliferous  mine,'  the  owner  or  agent  fails  to 
comply  therewith,  he  is  guilty  of  an  offence  against  the  Met. 
Mines  Act,  unless  he  proves  that  he  had  taken  all  reasonable 
means  to  prevent  the  non-compliance.^ 

Any  person  who  pulls  down,  injures,  or  defaces  any  notice, 
abstract,  or  special  rules,  when  posted  up  in  pursuance  of  the 
Acts,  is  guilty  of  an  offence  against  the  Act  in  question.^ 


Statutory 
meanings  of 
'  non-textile 
factory,'  and 
'  workshop.' 


PART  B.— OTHER  ACTS. 

(a)  Factory  and  Workshop  Acta, 

Under  the  Factory  and  Works.  Act,  1878,*  a  'non-textile 
factory'  includes  (1)  works  for  making  earthenware,  except 
bricks  and  tiles,  not  being  ornamental  tiles :  (2)  blast  or  other 
furnaces  or  premises,  where  the  process  of  smelting  or  other- 
wise obtaining  any  metal  from  the  ores  is  carried  on :  (3) 
copper  mills :  (4)  mills  or  premises,  where  any  process  is  carried 
on  for  converting  iron  into  malleable  iron,  steel,  or  tin  plate,  or 
for  otherwise  making  or  converting  steel;  and  (5)  iron  foundries, 
copper  foundries,  brass  foundries,  and  other  premises,  where  the 
process  of  founding  or  casting  metal  is  carried  on,  except  where 


1  Coal  Mines  Act,  s.  57. 
s  Met.  Mines  Act,  s.  28. 
3  Coal  Mines  Act,  s.  58  ;  Met.  Mines 


Act,  29. 
«  41  Vict,  c  16, 
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such  process  is  earned  on  by  not  more  than  five  persons,  and  as 
subsidiaiy  to  the  repair  and  completion  of  some  other  work.^ 
And  a  'workshop*  includes  (1)  "quarries,  that  is  to  say,  any  place, 
not  being  a  mine,  in  which  pei'sons  work  in  getting  slate,  stone, 
coprolites,  or  other  minerals ; "  and  (2)  "  pit-banks,  that  is  to 
say,  any  place  above  ground  adjacent  to  the  shaft  of  a  mine,  in 
which  place  the  employment  of  women  is  not  regulated  by  the 
Coal  Mines  Reg.  Act,  1872,  or  the  Met.  Mines  Reg.  Act,  1872, 
whether  such  place  does  or  does  not  fonn  part  of  the  mine 
within  the  meaning  of  those  Acts.*'  ^ 

The  Factory  and  Works.  Act,  1878,  makes  unlawful  the  Proviaiona 
employment  of  girls  under  the  age  of  sixteen  years  in  the  mak-  ^^  ^^^ 
ing  or  finishing  of  bricks  or  tiles,  not  being  ornamental  tiles ;  or 
in  the  making  or  finishing  of  salt.^  And  it  makes  unlawful  the 
taking  of  meals  by  '  children,' '  young  persons,'  or  '  women,*  in 
those  portions  of  earthenware  works  known  as  the  'dippers' 
house,'  '  dippers'  drying  room,'  and  the  '  china  scouring  room/  * 
But  many  of  its  provisions  as  to  meal  hours  do  not,  in  the  case 
of  'children,'  'young  persons,'  and  'women,'  apply  to  blast  • 
furnaces  or  iron  mills.^  And  the  provisions  of  the  Fact,  and 
Worka  Acts,  1878  and  1883,  as  to  'young  persons'  and 
'  women '  working  overtime  do  not  apply  to  premises,  where  the 
making  or  finishing  of  bricks  or  tiles,  not  being  ornamental 
tiles,  is  carried  on.*  And  the  provisions  of  the  former  Act  as  to 
the  employment  of  'children,'  'young  persons,'  and  •women,' 
for  an  additional  half-hour  do  not  apply  to  iron  mills,  where 
male  '  young  persons '  are  not  employed  during  any  part  of  the 
night.7  And  its  provisions  as  to  the  employment  of  male  'young 
persons  '  during  the  night  do  not  apply  to  blast  furnaces  or  iron 
mills.® 

»  S.  93  ;  sell.  4,  part  1.  ^  S.  38  ;  sch.  1. 

«  S.  93  ;  8ch.  4,  part  2.    As  to  the  <  S.  39  ;  sch.  2. 

Regulation  Acts,  see  antet  pp.  569,  ^  Sch.  3,  part  2. 

670,  679,  et  seq.     The  Factory  Act,  •  S.  63 ;  sch,  3,  part  3 ;  46  &  47 

30  &  31  Vict.  c.  103  (repealed),  did  not  Vict.  c.  53,  s,  13. 

apply  to  slate  qnarries  worked  in  the  '  41  Vict.  c.  16,  s.  64  ;  sch.  3,  part  4. 

open  air  (Kent  v,  Astley,  L.  B.  5  Q.  *  S.  58 ;  sch.  3,  part  6.     As  to  the 

B.  19),  or  to  works  in  the  open  air  for  statutory  meanings  of  *  child,*  *  young 

the  manufacture  of  cement  from  chalk  person,'  and  *  woman,*  see  s.  96. 
and  mud  (Bedgrave  v,  Lee,  9  ib,  363). 


COS 


TBUCK   ACT. 


[chap.  XXIV. 


Apiilii;atinn  of 
Act — statutory 
meaningH  of 
*artifi«fcr '  and 
*cnii»i«»yer.' 


Payment  of 
wages  in  coin. 


Decisions  as 
to  'artificer.' 


03)  Truck  Ad} 

The  Truck  Act  applies  to  persons  employed  in  or  about  the 
making,  casting,  converting,  or  manufacturing  of  iron  or  steel, 
or  any  parts,  branches,  or  processes  thereof;  or  in  or  about 
the  working  or  getting  of  any  mines  of  coal,  ironstone,  lime- 
stone, or  salt  rock  ;  or  in  or  about  the  working  or  getting  of 
stone,  slate,  or  clay;  or  in  the  making  or  preparing  of  salt, 
bricks,  tiles,  or  quames ;  or  in  or  about  the  making  or 
otherwise  preparing  of  any  porcelain,  china,  or  earthenware, 
or  any  parts,  branches,  or  processes  thereof.-  The  word '  artificers ' 
means  all  workmen,  labourers,  and  other  persons  employed  in 
or  about  the  trades  and  occupations  specified  in  the  Act.  And 
the  word  *  employers '  means  all  masters,  bailiffs,  foremen, 
managers,  clerks,  and  other  persons  engaged  in  the  hiring, 
employment,  or  superintendence  of  the  labour  of  any  such 
artificers.^ 

In  contracts  for  the  hiring  of  '  artificers '  wages  must  be 
made  payable  in  the  current  coin  of  the  realm  or  in  bank-notes  ; 
and  must  not  contain  any  stipulation  as  to  the  manner  of 
expending  them.  And  wages  must  be  paid  in  coin  or  bank- 
notes; and  wages  not  so  paid  may  be  recovered.  And  in  an 
action  for  wages  no  set-off  is  allowed  for  goods  supplied  by 
the  *  employer;'  and  no  *  employer*  has  any  right  of  action 
against  his  '  artificer '  for  goods  supplied  on  account  of  wages. 
And  if  the  '  artificer,'  or  his  wife  or  children  become  chargeable 
to  the  parish,  the  overseers  may  recover  any  wages  earned 
within  three  months,  and  not  paid  in  coin  or  bank-notes.  But 
these  provisions  do  not  invalidate  the  payment  of  wages  in 
drafts  payable  to  bearer  on  demand,  if  the  '  artificer '  consents.* 
An  *  employer,'  who  enters  into  contracts  or  makes  payments 
declared  illegal  by  the  Act,  is  liable  to  penalties.^ 

Where  a  person  contracts  to  load  ironstone  at  so  much  per 
ton,  but  without  any  stipulation  for  his  own  personal  labour; 
and  he  employs  men  to  do  the  work  under  him,  and  from  time 


1  1  &  2  Will.  4,  c.  37. 

«  a  19. 

»  H.  25. 

*  Sa.  1  to  8,  inclusive. 


*  S.  9.  For  proceedings  for  their 
recovery,  see  ss.  10  to  18,  inclusive  ; 
ss.  21,  22. 
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to  time  works  personally;  he  is  not  an  'artificer.'^  And  where 
a  labourer  enters  into  a  contract  to  make  as  many  bricks  as 
the  employer  requires,  on  the  terms,  that  the  employer  shall 
find  clay  and  all  materials,  and  the  labourer  all  the  labour,  and 
that  the  payment  shall  be  IO9.  Gd.  per  thousand;  and  the 
labourer  does  part  of  the  work  himself,  and  employs  others  to 
do  the  rest;  he  is  not  an  '  artificer/ ^  But  a  collier  employed 
to  get  coal  from  a  mine  at  so  much  a  ton,  and  having  liberty 
to  employ  other  men  to  assist  him,  is  an  '  artificer,'  if  by  his 
contract  he  is  bound  to  give  his  personal  labour  in  the  per- 
formance  of  the  work.^  'Butty  colliers,'*  who  are  bound  to 
work  personally,  and  who  do  so  work,  are  '  artificers/ *  But 
'  butty  colliers/  who  bind  themselves  not  for  mere  labour,  but 
for  the  result  of  labour,  are  not '  artificers/*  It  is  questionable 
whether  a  labourer,  who  is  employed  to  make  a  cutting  on  a 
railway,  and  who  for  that  purpose  removes  clay  which  is  used 
for  making  bricks,  is  employed  *  in  or  about  the  working  or 
getting  of  clay '  within  the  Act  J 

As  exceptions  from  the  operation  of  the  Act,  it  is  provided  Exceptions 
that  an  *  employer '  or  his  agent  may  supply,  or  contract  to  ™  " 
supply,  to  an  '  artificer  *  any  medicine,  or  medical  attendance, 
or  any  fuel,  or  any  materials,  tools,  or  implements  for  mining 
purposes ;  and  may  demise  to  him  the  whole  or  any  part  of 
any  tenement  at  any  rent  to  be  thereon  reserved ;  and  may 
advance  to  him  any  money  for  contribution  to  a  friendly  society 
or  savings'  bank,  or  for  his  relief  in  sickness,  or  for  the  education 
of  his  children.  And  corresponding  deductions  may  be  made, 
or  contracted  to  be  made,  from  the  wages  of  the  '  artificer,'  if 
they  are  not  excessive  in  amount,  and  if  the  contract  for  them 
is  in  writing  and  signed  by  the  '  artificer/ »  In  order  to  bring 
a  contract  for  the  supply  of  materials  within  the  exceptions 
from  the  Act,  it  must  be  a  contract  of  sale,  and  not  a  mere 
contract  of  hiring.*    But  the  amount  to  be  deducted  in  respect 


*  Sharman  r.  Sanders,  13  C.  B.  1G6.  *  Bowers  v.  Lovekin,  6  E.  &  B.  584. 

Ct  Riley  v.  Warden,  2  Kxch.  59.  «  Sleeman  r.  Barrett,  2  H.  &  C,  934. 

'  Ingram  v,  Barnes,  7  E.  &  B.  115.  'Sec  Riley  r.  Warden,  2  Exch.  69. 

3  Weaver  r.  Floyd,  21  L.  J.  Q.  B.  »  See  as.  23  k  24,    See  Pillar  r. 

161.    See  also  Ingram  r.  Barnes,  «.  #.  Llynvi,  &c.,  Co.,  L.  R.  4  C.  P.  752. 

<  Sec  antcy  p.  520,  r\,\  »  Cutt:<  r.  Ward,  L.  R,  2  Q.  B.  357. 
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of  each  head  of  deduction  need  not  be  specified  in  the  contract^ 
And  where  a  contract  allowed  a  deduction  for  medicine  and 
medical  attendance ;  and  by  the  practice  of  the  mine  in  question 
6^/.  a  week  was  paid  by  each  miner  towards  a  club  kept  by  the 
employer  for  the  purpose  of  providing  medicine  and  medical 
attendance  for  such  miners  as  required  them;  the  employer 
was  held  entitled  to  deduct  that  amount.^ 


Km[il.  aiifl 
Wriik.  Act, 
1875. 


(y)  Em[>loyer8  and  ^Yorhlicn  Act. 

For  the  purposes  of  the  Empl.  and  Workmen  Act,  IS?*),* 
which  regulates  disputes  between  employers  and  workmen, 
•  workman  '  includes  any  miner,  whether  under  or  above  the  age 
of  twenty-one  years,  who  ha,s  entered  into  or  works  under  a 
contract  with  an  employer,  express  or  implied,  oral  or  in 
writing,  being  a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour.* 


Ptalutory 
iiieaningK  of 

*  employer,* 

*  workman,' 


(6)  Employers'  Liability  Act. 

For  the  purposes  of  the  Empl.  Liability  Act,  1880,^  unless  the 
context  otlierwise  requires,  the  following  words  or  expressions 
have  or  include  the  following  meanings  : — '  Person  who  has 
superintendence  entrusted  to  him '  means  a  person  whose  sole 
or  principal  duty  is  that  of  superintendence,  and  who  is  not 
ordinarily  engaged  in  manual  labour.  'Employer*  includes  a 
body  of  persons  corporate  or  unincori)oratc.    And  '  workman  ' 


Woudcu  'sprags'  fur  propping  up  a 
mine  wcrc  iu  the  same  case  held  to  l)e 
*  materials.' 

J  Ciitts  V.  Ward.  L.  11.  2  Q.  B.  357. 

-  lb.  See  further,  as  to  the  Act, 
Macdonell  on  Mast,  and  Serv.,  pj).  36(5, 
rt  »eq. 

3  38  &  30  Vict.  c.  DO. 

^  S.  10.  Sec  further,  Jis  to  the  Act, 
Macdonell  on  Mast,  and  Serv.,  i)p.  630, 
H  9eq.  The  Acts  20  Geo.  2,  c.  19  ;  6 
Geo.  3,  c,  25  ;  and  4  Geo.  4,  c.  34,  with 
the  Mast,  and  Serv.  Act,  1867  (30  &  31 
Vict.  c.  141),  which  formerly  regulated 
disputes  arising  out  of  contracts  l)e- 


twccn  mine  owners  and  miners,  arc  now 
reiKjaled  :  see  38  &  39  Vict.  c.  86,  s.  17. 
Tlie  Act  57  Geo.  3.  c.  122,  extends  the 
provisions  of  the  Act  12  Geo.  1,  c.  31, 
to  Uilxjurers  in  collieries  ;  and  thereby 
entitles  them,  upon  non-payment  of 
their  wages,  to  obtain  warrants  from 
the  justices  of  the  peace  for  levying 
such  wages  by  distress  and  sale  of  the 
oflfendei's'   goods.    As   to   frauds   by- 
persons  engaged    in    iron    manufac- 
tures, see  1  Anne,  St.  2,  c.  22  ;    13 
Geo.  2,  c.  8  ;  22  Geo.  2,  c.  27  ;  and  17 
Geo.  3,  c.  56. 
«  43  &  44  Vict.  c.  42. 
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means  any  person  to  whom  the  Empl.   and  Workmen  Act, 
1875,  applies.^ 

Where  personal  injury  is  caused  to  a  '  workman '  by  reason  Remedy  for 
of  any  defect  in  the  condition  of  the  ways,  works,  machinery,  injury, 
or  plant  connected  with  or  used  in  the  business  of  the 
*  employer,*  such '  workman ;'  or  in  case  the  injury  results  in  death, 
his  legal  personal  representatives,  and  any  persons  entitled  in  cass 
of  death ;  have  the  same  right  of  compensation  and  remedies 
against  the  'employer,'  as  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  the  employer,  nor  engaged 
in  his  work.  But  a  workman  is  not  entitled  to  this  right, 
unless  the  defect  arose  from,  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  '  employer,'  or  of  some 
person  in  his  service,  and  entrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or  plant  were  in  proper 
condition.-  A  similar  right  exists,  where  personal  injuiy  is 
caused  by  reason  of  the  negligence  of  any  'person'  in  the 
service  of  the  '  employer,'  who  has  any  'superintendence  entrusted 
to  him,'  whilst  in  the  exercise  of  such  superintendence ;  or  by 
reason  of  the  negligence  of  any  person  in  the  service  of  the 
'  employer,*  to  whose  orders  or  directions  the  *  workman  *  at  the 
time  of  the  injury  was  bound  to  conform,  and  did  conform, 
where  such  injury  resulted  from  his  having  so  conformed.  And 
a  similar  right  exists,  where  personal  injury  is  caused  by  reason 
of  the  act  or  omission  of  any  person  in  the  service  of  the 
'  employer  *  done  or  made  in  obedience  to  the  rules  or  bye-laws 
of  the  '  employer,*  or  in  obedience  to  particular  instructions 
given  by  any  person  delegated  with  the  authority  of  the 
'  employer.'  But  a  '  workman  *  is  not  entitled  to  the  last- 
mentioned  right,  unless  the  injury  resulted  from  some  impropriety 
or  defect  in  the  rules,  bye-laws,  or  instructions  in  question ; 
and  where  a  rule  or  bye-law  has  been  approved,  or  accepted 
as  a  proper  rule  or  bye-law,  by  a  Secretary  of  State  or  the 
Board  of  Trade  or  any  other  Government  department  under 
any  Act  of  Parliament,  it  is  not  an  improper  or  defective  rule 
or  bye-law.     Nor  is  a  '  workman '  entitled  to  any  of  such  rights, 

»  S.  8  :  see  ante,  p.  (JIO.  kc,  Co..  10  Q.  B.  P.  5. 

2  Sh.  1,  2.    See  McGiffiu  r.  Palmer's. 
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Amount  of 
compensation 
— procedure. 


Wliere  Act 
not  applicable. 


where  he  knew  of  the  defect  or  negligence  which  caused  his 
injury,  and  failed  within  a  reasonable  time  to  give,  or  cause  to 
be  given,  information  to  the  *  employer,*  or  some  person  superior 
to  himself  in  the  service  of  the  'employer;'  unless  he  was 
aware  that  the  'employer*  or  such  superior  already  knew  of 
such  defect  or  negligence.^ 

However,  the  amount  of  compensation  recoverable  under  the 
Act  must  not  exceed  the  estimated  earnings,  during  the  three 
years  preceding  the  injury,  of  a  person  in  the  same  grade,  in 
the  like  employment,  and  in  the  same  district.^  And  an 
action  is  not  maintainable  unless  notice  of  the  injury  be  given 
within  a  prescribed  time,  and  in  a  prescribed  manner,'  and  the 
action  be  commenced  within  a  prescribed  time.*  And  every 
action  must  be  brought  in  a  county  court.^ 

Notwithstanding  the  Act  an  employer  is  not  liable  for  the 
negligence  of  a  person  who,  although  remaining  his  general 
servant,  is,  at  the  time  of  the  accident  in  question,  under  the 


1  Ss.  1,  2. 

3  S.  3. 

'  See  88.  4,  7.  The  notice  must  be 
in  writing  ;  Moyle  r.  Jenkins,  8  Q.  B. 
D.  116. 

*  Sec  ss.  4,  7. 

*  S.6.  This  Act  has  made  an  impor- 
tant change  in  the  law.  Fonncrly, 
unless  an  employer  was  guilty  of  per- 
sonal negligence  (Brydon  r.  Stewart, 
2  Macq.  30  ;  Griffiths  r.  Gidlow,  3  H.  & 
N.  648  ;  Senior  r.  Ward,  1  E.  &  E. 
385 ;  Ashworth  r.  Stanwix,  3  ib, 
701  ;  Mellors  r.  Shaw,  1  B.  &  S.  437), 
he  was  free  from  all  liability  for  the 
dcjvth  of  or  injury  to  a  workman  caused 
by  the  negligence  of  a  fellow- work- 
man ;  the  doctrine  of  common  emplo}'- 
mcnt  applying :  sec  Bartonshill  Coal 
Co.  V.  Reid,  3  Macq.  266,  and  cases 
therc  cited  ;  Rourke  r.  WTiite,  &c.j  Co., 
1  C.  P.  D.  556,  2  ib.  205.  And  it  was 
immaterial,  whether  the  workman  who 
caused  the  injury  was,  for  instance,  the 
person  who  let  the  miners  down  into, 
and  afterwards  brought  them  up  from, 
the  mine  (Bartonshill  Coal  Co.  v. 
Beid,  K. «.,  296  ;  Senior  r.  Wani.  w,  j».) 


or  was  the  *  underlookcr '  of  the  mine 
(Hall  r.  Johnson,  3  H.  &  C.  589)  ;  or 
was  the  manager,  whether  appointed 
without  reference  to  statute  (Wilson  r, 
Merrj',  L.  R.  1  Sc.  &  D.  326),  or  ai>- 
pointed  in  obedience  to  the  Coal  Mines 
Reg.  Act,  1872  (Howclls  r.  I^andorc 
Co.,  L.  R.  10  Q.  B.  62  :  see  ante,  p.  576). 
Workmen,  it  was  held,  did  not  ce&seto 
be  fellow-workmen,  because  they  were 
not  all  equal  in  station  or  authority 
(Wilson  V.  Merry,  ?/.  *.).  And,  accord- 
ing to  a  dictum  of  Lord  Chelmsford, 
civil  freedom  from  liabUity  for  injuries 
was  not  diminished  by  the  Reg.  Acts 
(Wilson  r.  Merry,  «. «.,  339,  et  wq.  : 
but  see  the  Sc.  case  of  Edgar  r.  Law, 
10  Sess.  Caa  (3rd  ser.)  236  :  see  ante, 
pp.  569  et  Mq.y  However,  even  before 
the  Act,  if  one  member  of  a  partner- 
ship was  guilty  of  an  act  of  negligence 
causing  death  or  injury  to  a  workman, 
and  the  act  occurred  in  a  matter 
within  the  scope  of  the  partnership 
undertaking,  all  the  partners  were 
liable  (Ashworth  v.  Stanwix,  3  E.  &  B, 
701  ;  Mellors  r.  Shaw,  1  B.  &  S,  437). 
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orders  and  control  of  another  employer.^  And  negligence  on 
the  part  of  the  workman  killed  or  injured  may  be  pleaded  as 
a  defence  to  an  action.^  And  a  workman  may  contract  himself 
out  of  the  Act* 

>  llourke  r.  White,  &c.,  Co.,  1  C.  P.  '  Griffiths  v,  Dudley,  9  Q.  B.  D.  357. 

D.  556,  2  ib,  205.  See,  generally,  as  to  the  Act,  Macdonell 

'  Griffiths  r.  Gidlow,  3  H.  &  K.  648  ;  on  Mast,  and  Serv.,  pp.  654,  et  seq. 
Senior  r.  Ward,  1  E.  &  K.  385. 


INDEX. 


ABANDONED  MINES.     (See  Jlegnlation  Acts.) 

ABANPONMENT.     (See  Gloucestershire  Migh/s,  d-c. ;  liegitlation  Jets.) 

acconni,  bars  claim  to,  even  where  claimaot  has  legal  interest,  120,  121 

non-user,  no  inference  of,  by,  527,  528 

six  years  sufficient  bar  to  account  by  analogy  to  Stat,  of  Lim.,  120 

ABBOTS  WOOD,  479  n.,  494  n. 

ABERCARNE, 

right  of  property  iu  mines  anil  quarries  in  manor  of,  34  n. 

ABSTRACT  OF  TITLE, 

purchaser  of  mine  or  quarry,  or  share  iu,  entitled  to,  187 

share  not  including  interest  in  land  not  entitled  to,  187 
shares  in  cost-book  mine  not  entitled  to,  46o 
unless  they  include  interest  in  land,  465 

ABSTRACTION  OF  MINERALS.  {See  Larceny;  Measure  of  Damages;  Trespfiss.) 

ACCIDENT.     [See  TJc'fil  Unit ;  Lea^^r  ;  I>>juJat ion  Acts  ;  JUxuhcays.) 

ACCOUNT.     {See  Delay:  Morfgagr. 
co-owner,  against,  111 
copyholder,  for  wrongful  workings  by,  73 
cost-book  company,  agaiust  i>artner,  in,  451 
eqiiitable  owner  of  lease,  against,  240 

license,  against,  254 
Forfeited  Shares,  of,  in  Stannary  Companies,  454 
galee,  asaiust,  under  Gloucestershire  Custom,  48G 
fi;alee  obliged  to  keep,  486 
kssee,  against,  226 
licensee,  against,  254 

life  or  years,  for  wrongful  workings  by  tenant  for,  56 
lord  of  manor,  for  wrongful  workings  by,  74 
"  lot,"  of,  under  Derbyshire  Custom,  512 
parson  or  vicar,  against,  81 
partner,  asainst,  113,  114,  117 
referee,  taking  of,  by,  533  n. 

relinquishment  of  shares  in  cost- book  company,  taking  of,  on,  470,  471,  472 
R^nquished  Shares,  of,  in  Stannary  Companies,  474 
tithe  ore,  of,  518,  521 
toll-tin,  of,  431 
trespass,  in,  where  injured  person  has  right  of  possession,  533 

property,  531,  532 
form  of  order  for,  533  n. 

ACCOUNT-HOUSE  OF  MINE,  421  n. 
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ACQUIESCENCE.     (See  Delay. ) 

expenditure,  followed  by,  may  bar  relief, 
against  copyholder,  73,  74 

life  or  years,  tenant  for,  63 
remainderman  or  reversioner,  65 
co-owner  liable  to  contribute,  may  render,  112 
cost-book  company,  may  render  member  of,  liable,  where  purser  borrows 

money,  460,  461 
lessor,  by,  clfect  of,  on  breach  of  covenant  to  continuously  work,  219 
licensor,  effect  of,  on  position  of,  under  mere  contract,  251 
nuisance,  effect  of,  on  right  to  restrain,  272,  273 
partner,  may  render,  liable  in  respect  of  negotiable  instruments,  125 
support,  effect  of,  on  right  to  damages  for  withdrawal  of,  354 

injunction  to  prevent  withdrawal  of,  352 
watercourse,  effect  of,  on  right  to  injunction  in  respect  of  artificial,  395 

ACREAGE  RENT,  221 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA,     (See  Death,) 

ACTIONS.     (See  Bar  mote  Courts;  Stannaries  Courts.) 

ACTS  OF  OWNERSHIP.     (See  Comtructivc  Possession;  Presiimptim.) 

ACTS  OF  PARLIAMENT.     (See  references  under  slwrt  or  pojixOar  titles.     See 
Table  of  SUUutes.) 

*'  ACTUAL  COSTS  AND  EXPENSES," 
not  include  trade  allowances,  538 

ADJOINING  OWNERS.      (See  Ainoays ;  Neighbours;   Nuisance;  Roadtcays ; 
Sxipjyort;   Trespass;  User;   Waier.) 

ADMIRALTY.     (See  Orccnwich  ffosjntal  Act ) 

ADVERSE  POSSESSION.     (See  Limitations,  Statutes  of;  Prescriptim.) 
what  acts  constitute,  524—526,  532 

ADVOWSON.     (See  Parson. ) 

AGENT,     {^ee  Cost-Book,  ^-c.;  Partner.) 

meaning  of,  in  Regulation  Acts,  570,  571 

AGREEMENT.     (See  Contract. ) 

AIR-HEADING, 

butty  colliers,  when  not  entitled  to  be  paid  for,  520 

AIRLEAVE  RENT, 

lease,  reservation  of,  in,  223,  239 

neighbour,  right  of,  to,  for  improper  ventilation  through  his  property,  378 

AIRWAYS.     (See  Gas  ;  Regulation  Acts.) 

grant  in  fee  excepting  mines,  grantor  may  use  space  created  by  workings 

for  ventilation  of  foreign  minerals,  where,  68 
grant  or  exception  of  minerals,  different  principles  apply  where,  68 
lord  of  manor,  w^ith  right  to  ventilate  manorial  mines  through  sub-soil,  may 

not,  primd  facie,  ventilate  foreign,  87,  88 
malicious  injuries  to,  547 
Neighbours, 

airleave  rent,  compensation  by  way  of,  for  wrongful  ventilation,  378 

form  of  enquiry,  378  n. 
damages  for  improper  user,  378 

interference  with  right,  377 
Duke  of  Cornwall,  rights  of,  376 
Inclosiire  Acts,  rights  under,  376 
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AIRW  AYS-€ontiHU€(L 
Neighbours, 

injunction  against  improper  user,  378 

interference  with  right,  377 
mandatory,  to  stop  up  aperture,  379 
where  wrongdoer  improperly  uses,  not  makes,  379 
forms  of,  379  n. 
Land  Tax  Red.  Act,  easements  under,  376 
Railways  Clauses  Act,  right  under,  to  make  communications  between 

severed  mines,  376 
ventilate  adjoining  mine,  lessee  may  permit  mine  to,  239,  246 
ventilation,  no  pritna  facie  right  to  cause,  375 

reservation  of  royalty,  for  right  of,  224 
through  property  of  grantor,  grantee  of  mine,  with  liberty 
of,  may  not  ventilate  adjoining  mine,  375,  376 
Waterworks  Clauses  Act,  right  under,  to  make  communications  between 
severed  mines,  376 
proprietary  or  possessory  land  for  ventilation,  user  of.     (See  User.) 
Regulation  Acts,  returns  as  to,  under,  605 

ALLOTMENTS.     (See  Inclosure  Ads. ) 

ALLOWANCES.     {Bee  Income  Tax;  Measure  of  JMiviagcs ;  liaiing.) 

ALSTON  MOOR,  521  n. 

ALUM-MAKERS, 

traders  within  Ir.  Bankruptcy  Act,  259,  261 

AMBIGUITY  m  CONTRACT,  185,  186.     (See  Partner.) 

APPARATUS, 

malicious  injury  to,  548 

APPEAL, 

Barmote  Courts,  507 

Income  Tax  Assessment,  556 

Stannaries  Court,  426 

Summary  Jurisdiction,  Court  of,  573 

APPLIANCE, 

malicious  injury  to,  548 

APPORTIONMENT  ACT, 

applies  to  rents  and  royalties  reserved  at  fixed  periods,  266 
mmble^  not  to  royalties  payable  on  sale  of  produce,  266 

APPORTIONMENT  OF  RENT, 

where  intestate  owner  in  fee  of  mine  and  lessee  of  surface,  and  both  to  be  let 
together,  266  n. 

APPROVEMENT.     (See  L^chsurc  Acts;  Mertm,  Statute  of.) 

ARBITRATION.     (See  Hallways  Clauses  Cons.  Act.) 
Barmote  Courts,  507 
Gloucestershire  rights.  Sec. 

as  to  amount  of  rents  and  royalties,  485,  486 
apportionment  of  moiety  rent,  494 
compensation  for  escape  of  water^  498 

user  of  roads,  &c.,  497 
lease, 

arbitration  clause  in,  reference  may  be  directed  under,  and  damages 

awarded,  248 
immaterial  that  no  injunction  grantable,  or  no 
receiver,  248 
or  that  no  appeal  from  decision,  248 
arbitrators  to  decide  what  within    agreement   to   refer,   Court  will 
leave  to,  248 
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Iie;^lation  Acts, 

apfioi fitment,  qualitication,  and  remuneratioD  of  arbitrators,  60l»,  GOl 

coijtB  of  arbitration,  GOl 

part  of  mine  !x;ing  dceme^l  separate  mine,  arbitratioo  as  to,  570 

parties  to  ar'oitration,  (KlO 

procee«lin''K,  HOI 

Hjiccial  riilerf,  arbitration  as  to,  50;$ 

statement  of  of>jection  to  notice  by  inspector  of  causes  of  danger,  arbi- 
tration  as  to,  595 

tuiipire,  appointment  and  qualification  of,  600,  GOl 
Stannaries  Coiiits,  4*22,  4'2:i 

ARC'HBISHOr.     (Sce/AV/tv-; 

ARKILOAKTHDALE, 

tithe  ore  due  by  custom  in,  521,  567 

ARTIFK'KIJ, 

meaning  of,  in  Truck  Act,  COS,  609 

ASHFORD,  50(»,  ^/  v//. 

ASSKSSIOXAL  MAXOitS,  38,  39.     (Sec  Dide  ofiU,rn^raU.) 
tiu!>oundiug  in,  428,  4^10 

ASSESSMENTS 

on  tin  ore  in  Cornwall,  411  u. 

ASSIGNMENT, 

equita1>le  assignee  of  lease,  account  probably  lies  against,  240 

license,  account  probably  lies  against,  254 
lessor  slioidd  stipulate  for  covenant  against,  240 

*AT  ALL  TIMES,' 

constniction  of  covenant  to  work,  229  n. 

*AT  ANY  TIME,' 

constniction  of  iiljerty  to  surrender,  244 

ATTACHMENT.     (See  Cost-Bottk  mifi  Stannary  ffom)winles. ) 

ATTORNEYGENERAL, 

may  have  injunction  to  restrain  working,  when,  597,  598 

AVERAGE  CLAUSE, 
gales,  in,  485 

lease,  effect  of,  in,  217,  218,  218  n. 
lessee  should  always  stipulate  for,  217 
Settled  Land  Act,  lease  under,  may  contain,  165 

AWARD.     (See  Arhitration  ;  Inchmn'e  Arts.) 


BANK,  BRINGING  TO.     (See  Mfosurc  of  Dauw^ffA  ;  Mortgaifc.) 
expenses  of,  allowed  to  trespssser,  533 — 537 

BANK  NOTES, 

payment  of  wages  in,  under  Truck  Act,  60S 

BANKRUPTCY, 

Derbyshire  custom,  under,  512 
ordinary  partnership  dissolved  by,  258 
partnership  in  cost- book  mines  not  dissolved  by,  258,  474 
Settled  Estates  Act,  powers  as  to  estate  of  bankrupt  under,  130  n. 
traders  and  non-traders,  distinction  in  England  between,  abolished  by  Bank- 
ruptcy Act,  1883,  261 
^   in  Ireland,  what  species  of  working  constitutes,  258 --261 
tnistee  in,  impossible  by  prior  stipulation  to  oust  title  of,  258 


1 

\ 


INDEX. 


619 


BARE  LICE>X'E.     (See  Licence.) 


BARGAIN  AND  SALE. 

Statute  of  LimitatioDB,  riinQiDg  of,  where  teuaucy  at  will  nnder  unenrolled,  520 

BARMASTER.     (Sec  Bavuwte  Courts;  DcrhyHhirc  Riijhfs,  Ac) 
returna  by,  as  to  metallif.  iniues,  604 

BARMOTE  COURTS.     (See  Verbf/shirc  RUjiUs,  «(c-.) 

actions  of  title,  trespass,  and  debt  in  Small  B.C.,  504 

bow  commenced,  506 
adjournments  of  trials,  506,  507 
agent,  appointment  of,  to  sue  and  be  sued,  507 
amendment  of  proceedings,  507 
appeal  to  Q.  B.  Div. ,  507 
arbitration,  507 
awards,  507 
Barmaster,  503 

duties  of,  504,  504  u. 

lessee  of  mineral  duties  under  Crown  cannot  be,  503  n. 
returns  by,  as  to  metallif.  mines,  604 
bill  of  directions,  what  is,  505 

bow  dealt  with,  505,  50G 
buildings,  when  *  mineral  property, '  508 
compromises,  507  n. 
confessing  claims,  507  n. 
costs,  507 

Court,  payment  into,  507  u. 
coverture,  defence  of,  in  High  Peak,  507  n. 
cross  bill  of  directions,  what  is,  505 

how  dealt  with,  505,  506 
debt,  trial  of  action  of,  in  Small  B.  C,  504,  519 
Deputy  Barmaster,  503 
duties  of,  504,  505 
Deputy  Stewards,  503 
districts  for  which  there  may  be,  502 
execution,  507,  508 

in  action  of  title,  507 

where  judgment  or  order  for  payment,  507,  50S 

execution  against  "mineral  property,"  508 
interpleader  upon  claim  to  mineral  property,  508 
necessary  or  proper   buildings    or  machinery,   when 
mineral  property,  508 
execution  sometimes  superseded,  508  n. 

executors  or  administrators  levying  costs  in  actions  by  or  against,  508  n. 
Eyam,  claim  by  owners  of  ancient  freeholds  in,  to  be  exempt  from  customs 

and  jurisdiction  of,  502  n.,  503  n. 
fees,  508  n. 

forms  of  proceedings,  508  n. 
(trand  Jury,  duties  of,  505 

opinion  of,  505, 506 
snould  be  skilleil  in  mining,  505 
swearing  in  of,  504 
Great  Barmote  Court,  making  of  new  rules  at,  504  n. 

swearing  in  of  grand  jury  at,  504 
times  and  places  for  holding,  503,  504 
High  Peak,  jurisdiction  of,  for,  502 
infancy,  defence  of,  in  High  Peak,  507  n. 
interpleader  upon  claim  to  '*  mineral  property,"  608 
jurisdiction  of,  for  High  Peak,  502 

the  Manors,  502 
Wirksworth,  502 
jurisdictions,  by  whom  exercised,  503 

separate,  503,  514 
jury  of  owners  or  maintainers  of  mines,  trial  by,  506,  506  n. 
machinery,  when  **  mineral  property,''  508 
metallif.  mines,  returns  by  Barmaster  as  to,  604 
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mineral  property,  execution  against,  508 
new  rules,  making  of,  at  Great,  504  n. 
new  trials,  507 

nonsuit  no  bar  to  fresh  action  of  trespass  or  debt,  507 
l^ayment,  enforcing  orders  for,  out  of  Court,  508  n. 
into  Court,  507  n. 

judgment  or  order  for,  how  enforced,  507i  508 
payments,  508  n. 
penalties,  application  of,  508  n. 
proceeding,  conse<^uences  of  not,  507  n. 
proceedings,  forms  of,  508  n. 

register  of,  508  n. 
questions  relating  to  mines  within  jurisdiction  of,  decided  in,  501 
record,  are  Courts  of,  503 

removal  of  action  to  Queen's  Bench  Division,  507 
service  of  judgments  and  orders  in  High  Peak,  507  n. 
setting  aside  judgments,  507 

Small  Barmote  Court,  actions  in,  how  commeuced,  506 

times  and  places  for  holding,  504 
trial  of  actions  of  title,  trespass,  and  debt  in,  504 
stamp,  snablc,  opinion  of  grand  jury  not  require,  505  n. 
staying  proceedings,  507 
Stewards,  duties  of,  504 

jurisdiction  exercised  by,  503 
subpoenas  to  give  evidence,  service  of,  506 

how  enforced,  506 
time  limited  for  bringing  action,  507 
title,  action  of,  517 

execution  in,  507 

only  one,  for  same  mine  by  same  person,  507 

recovery  of  possession,  517 

trial  of,  504 

form  of  summons  in  High  Peak,  507  n. 
leave  to  person  not  named  to  appear  and  defend,  507  n. 
trespass,  trial  of  action  of,  504,  517,  518 
views  of  mines,  505,  506,  517,  518 

expenses  of,  506 
Wirks worth,  jurisdiction  of  Courts  for,  502 
witnesses,  examination  of,  506 

BAROMETERS, 

use  of,  in  coal  mines  under  Regulation  Acts,  589,  590 

BARRIER, 

Gloucestei-shire  custom,  duty  of  galee  under,  to  leave,  498 

liberty  to  galee  under,  to  work  ooal  in,  496,  497 
lessee,  who  removes,  liable  for  waste,  independently  of  covenant,  237 
lessor  should  stipulate  as  to  keeping  up,  237,  245,  246 
mandatory  injunction  to  enforce  covenant  as  to,  240 
supiiort  from,  lessor  of  superjacent  mines  may  not  work  subjacent  mines  so 

as  to  withdraw,  295 
trespasser  who  removes,  liable  for  influx  of  water,  537 

where  damages  recovered  against,  for  removal,  no  damages  for 
subsequent  influx,  537,  538 

BASE  MINES,  40 

BELLAND,  502,  502  n. 

BIDDINGS, 

former  practice  as  to  opening,  not  applicable  to  mines,  191  n. 

BILL  OF  DIRECTIONS,  505 

BILL  OF  EXCHANGE.    (See  ^i7/*  of  Exchaiige  Ady  Cast-Book  and  Siannanj 
Compa nie3  ;  Partner. ) 


INDEX. 


B21 


BILLS  OF  EXCHANGE  ACT, 

application  of,  to  Stannary  Courts,  419,  420 

BILLS  OF  SALE  ACT,  1878, 

not  applicable  to  distress  under  mining  lease,  22G  u. 

BISHOP, 

leasing  powers  of,  175.     (See  Ecclasiastical  Leasing  Ads.) 

working  lights  of,  77,  78 

workings,  remedies  against,  for  improper,  78 

BLAKENEY, 

claim  of  lord  of  manor  of,  as  to  gales,  479  n. 

BLAST  FURNACES, 

application  of  Factory  and  Workshop  Acts  to,  606 

BLOWING-HOUSE,  431  n. 

BOARDS, 

for  appointing  examiners  under  Regulation  Acts,  577 
reports  of,  605 

BOOKS, 

to  be  kept  under  Regulation  Acts,  586 

BOREHOLES,  591 

BOROUGH  RATES, 

rateability  of  mines  and  quarries  to,  558 

BORROWING  MONEY,     (See  Cost- Book  and  Stannary  Companies  ;  Partner.) 

BOUNDARIES,     {^ee  Bounds ;  Parcels.) 

documents,  production  of,  in  questions  as  to,  207  n.,  524  n. 
establishment  of  title,  suit  for,  almost  always  maintainable,  because  confu< 
sion  of,  usually  involved,  524 

BOUNDS.    {See  Tin-Bounds,) 

breaking.     (See  Measure  of  Damages ;  Trespass.) 
metes  and.     (See  Gloucesternkire  Rights^  d-c, ) 

BRADBOURNE, 

tithe-ore  not  due  in  respect  of  mines  in,  518,  519 

BREAKING  BOUNDS.     {See  Measure  of  Damages  ;  Trespass.) 
BREAKS,  588 

BRICK 

burning.     {See  Nuisance.) 
earth  is  a  mineral,  12 
field,  how  assessed  to  Income  Tax,  552 
is  a  quarry  rather  than  a  mine,  5 
makers  are  traders  within  Ir.  Bankruptcy  Act,  259,  261 

BRIDGE, 

malicious  injuries  to,  548 — 550 

BUILDINGS.     (See  Derbyshire  RiylUs,  <Cr.) 
malicious  injuries  to,  548—550 
rateabiUty  of,  250,  559,  565 
support  for.     (See  Support.) 

BURNING.     (See  Nuisance  ;  Setting  Fire.) 

BUSINESS, 

winning  of  minerals  a,  within  sect.  4  of  Companies  Act,  1862,  261  n. 
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hl'TTY  COLLIERS 

artir.'-^ni  witr.in  Tn';k  A'.-t.  mhco,  are,  fyf) 
ciutom  v*t}j  respe*.!  t4!>,  ./JO 
wno  are,  .V20  n. 


CALLS  ON  COST  B^XiK  OR  .STANNARY  SHARF>, 

actioD  U>  rccTAer,  collniivc  crerljtor «.  only  Doo-8tatut>ry  rcmoly,  4-32,  4.>3 
Btay  of,  on  irayment  of  ca^lL*,  4'>3 
ierniJ}  on  w  hicb  fitay  i^aute'l,  4/i3 
U*  recover,  statutory  pn  Pier's,  4.V2 

what  to  be  alle^^erl  ami  proverl  in,  4'>*2  o. 
cre/litors  action,  j^^'ment  of,  immaterial  in,  4.'i«i 
rontity  <>>urt,  jiiri»/liction  of,  in  action  to  recover,  152  n. 
'li«'y>iint  for  punctual  i>ayment  of,  45*2 
forf»riturc  for  liou-paymeui  of,  4.'*3,  454.     «.See  ForfU  it*  ,) 
inter f^flt,  *:\\3kT'jLii.  of,  on  non-payment  of,  452 

recovery  of,  in  a^i-tion  for  payment  of,  452 
lieu  for  non-payment  of,  453 

how  enforced,  453 
making  of,  410,  452 

iiicetiijg,  validity  of,  at  which  ma'le,  452 
I^'iyment  for  gfxida  by  means  of,  444 
prr/*]»<ctivc  e\i»eniiea,  for,  4 '.2,  453 
pnr<;}ia*er  efititle*!  Xa}  rescind  not  oblige<l,  after  writ,  to  pay,  44>5 

where  forfeited  for  non-]^yment,  lo«8  on  vendor,  465,  4^ 
rc'^i^tere^l  owner  alone  liable, y//««»'^  /'"'-/'",  for,  4fj7 
transfer,  fiersou  liable  to  pay,  where  blank,  400 

stannary  company  need  not  recognize,  before  ^Kiyment  of,  460 
transferee,  liability  of,  to  pay,  407,  46^ 
transferor,  liability  of,  to  pay,  4<j7 

CALSTOCK,  38 

CAMHRID(;K, 

ix>wcr  of  Kniversity  and  Colleges  of,  to  lease  mines  or  quarries,  ITS — ]S<J 

CANAL.     (See  .SVy7^,r^•   WaUr.) 

CAPE  BRCTON, 

Crown  lease  of  mines  in  Nova  Scotia,  held  to  include  mines  in,  522  a. 

CAPITAL.     (See  (U>Hl.-Utn)k  n,ul  SUtdiuini  CwtijKiHtcs ;  Itvcoi/i''  Tii^:) 

CAPITAL  MONKY, 

under  Settled  Land  Act,  131,  132 

CAITAIN 

of  cost-book  company,  444 

C ATTLK,     '  Sec  Fr,i/:r^. } 

(J A  VEA  T  KMVTOR 

applies  to  lessee  refusing  to  pay  dead  rent  on  account  of  faults,  215 

purchaser  pleading  exhaustion,  if  he  has  known  of  some  working,  1S9 
seeking  to  rescind  for  fraud,  if  he  has  judged  for  himself, 

199 
unknown  faults,  200 

CKMKNT  WORKS.     (See  iNT/z/Mxcr.) 

CERTIFICATED  MANAGER.     {See  He^ulaiioH  Ads,) 

CESTUI  Qf^K  TRUST.     (Sec  Trust;  TnutU^,) 

not  included  in  *  other  persons  interested  in  minerals '  in  Met.  Mines  Act, 
599 
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CHAIN.     (See  Rcgulalioa  Ad^t. ) 
malicious  injury  to,  548 

CHALK, 

a  mineral,  12 

works.     (See  AVwisflrtcc.) 

CHAMBER.     (See  ConUiiniiig  Chamber.) 

CHARITABLE  TRUSTS  ACTS, 

trustees  of  charities  may,   with  coiiseut  of  Charity  Commissioners,  lease 
mines,  &c.,  under,  180 

CH ARIT  Y.     (See  Mortinain  Acts. ) 

CHATTEL  REAL, 

estate  of  tin-bounder  in  Cornwall  is,  430 

CHECK-WEIGHER.     (See  lUgukUlon  Acts. ) 

CHILD.     (See  Regulation  Ads. ) 

Factory  and  Works.  Acts,  provisions  qf,  as  to,  607 

CHINA-CLAY, 

a  mineral,  12 

CHURCH    LANDS.     (See    Bisliop ;  Dean   aiul    Chapter;   Ecdcsiadical  LcaMiuj 
Acts  ;  Land  Tux  Red.  Act ;  Parson  ;  Prebetuiari/. ) 

CLAY, 

a  mineral,  12 

Isle  of  Man,  right  to,  in,  519,  520 

pit  is  quarry  rather  than  mine,  5 

unless  when  worked  underground,  5 

CLERGY.     (See  Ch  urch  Laiuis. ) 

CLOSE, 

includes  both  surface  and  subsoil,  21 

COAL.     (See  Table  of  CoMents. ) 
a  mineral,  12 

COAL  AWARD,  481  n. 

COAL  GALES.     (See  Glottcestershirc  RigJUs.  d-c.) 

COAL  MINE, 

owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  259 

COAL  MINES  REGULATION  ACT.     (See  Regulation  Ads.) 

COALER  Y, 

definition  of,  25 

COALS  UNDER(40NE, 

butty  colliers,  when  not  entitled  to  be  paid  for,  520 

CODICIL, 

devolution  under,  according  to  Derbyshire  custom,  513 

COIN, 

paymeit  of  wages  in,  under  Truck  Act,  60S 

COINAGE, 

of  tin  in  Cornwall  no  longer  necessary,  441  n 

COKE, 

may  be  'produce  of  mines,'  19 
ovens,     (oee  Nuisance). 

COLLEGE.     (See  Universiiics  and  College  Estalcji  Ad.) 


C2i  IM»LX, 

COLLIERY.      <«  r^^'^V  f.fr,.f,,.t.: 

coTr.^<anie«.  how  a^se^sed  to  Incr /:ne  Tax,  .V»^,  .V>4 
^yr.fctnictioii  of  liU-ity  U>  drain  water  fn>m  ioteodesi,  402 
rler.nitton*!  aod  meaning  of.  25 
tra^ie,  a  8jiecie«  of,  'J*)?.     <**ee  Tr-^h,) 

COI>jNIE^. 

c^/dt-WA  ujifjcs  in,  442 

Crown  ?rant  in,  not  \fSi.^  goM  or  silver  mines  withoat  express  mention,  41, 
:rl\ 
Victoria,  251,  252 
Crown  leaiM:  of  mines  in  Nora  Scotia  heM  to  include  mines  in  Cape  Breton, 

522  n- 
loo'il  Acta,  tninin;?  ri^^htii  in,  re;.Tilatf;«l  by,  522 
Privy  Conricil,  df.-ci«ions  of,  as  to  nghts  in  minea  iu,  522  n. 

COMMI^SKiNKlJ^  f>F  WCXJDS.     ^See  CVv*oi  ;  fJlonr^J.:ri}tirf  llijhh.  Ax.) 

COMMITTEE  OF  LIXATIC.      See  Luaniir., 

COMMON  LAW  PROCEDCRE  ACT, 
arbitration  under,  248 
inspection  under,  541 

COMMON  OF  Tl'RBARY, 

meaning  of,  92.      'See  CV<i/v/rt  ;  Prfsrrii^liim.) 

COMMON,  TENANT  IN.     ^See  CVo/r/?/-/-;  Pnrf,H,\) 

COMMONS.  (See  ('nMoia  :  Lu:Jo.snrc  Jets;  IivJosurcs ;  Mtrfott,  S*nt.  of;  Prrscn'jf 
f.ion  ;   Wiijfit.n. ; 

CO.MMONS  ACT,   1876.     ^Hee  Inrhfure  Arts.) 
materials  for  roads  under,  106 

COMMUTATION,     (See  EnfmnrhUna^nt  ArlsA 

COMPANIF>>.  ^Sec  Comjyim'rH  Acf,  1862;  CoutfHiin/ ;  O^sf  Bm^k  atuf  SOinnanf 
CoinjMiiiitff ;  Jlnrl^jiir  (Jina)t*inif.s  ;  Ijnn*ls  CiatiS'S  ConsitliilatioA  Act  ;  /iVi/7- 
i/.v/i/.v  ClftvATJi  Ommlitlntion  Ad  \  Sfnn>uirij  Courts;  Watrnrorks  ClauKS 
Art.) 

COMPANIES  ACT,   1802.     (See  Coit  Bu)k  a.vl  StannnnjComjxinies.) 
business,  winniug  miaerals  is  a,  within  8.  4  of,  261  n. 
negotiable  instruments,  no  power  to  issue,  under  s.  47  of,  126 
partnership,  legality  of  mining,  if  formed  before,  442 

since,  442,  443 
|)ersoDal  estat<>,  shares  in  compaaies  are,  under,  265 

COMPANY.     (See  font  Bo^tk  ami  Stannnnj  Ciwijxnii^s ;  Stnnnary  Courts.) 
laches  by,  less  material  than  by  individual,  200  Q« 
Income  Tax,  553—556.     (See  Inconir  Ttu:) 

COMPENSATION.  (See  Eniphy^rff  LuthiUt}/  Act ;  Fraud  ;  Lands  Ciausrs  Cotiso- 
luintion  Act ;  Mmsurr  of  Danmgcs ;  Itailirays  Clauses  Consolulalion  Act  ; 
Ilon/lways ;   Water;   Waterworks  Clauses  Act.) 

COMPULSORY  PURCHASES.     (See  Latuls  Glacises  Consul uliU ion  Act;  lUiiliratjs 
Clausrjt  Constjl  if  latum  Act ;   WaO'rtcorks  Clauses  Act.) 
and  voluntary  on  similar  footing  as  to  support,  31 1 

CONCEALMENT.     (See  Fraiul.) 

of  ore,  with  intent  to  defraud,  whea  a  felony,  545 
punishment  for,  545 
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CONFIRMATION  OF  SALES  ACT, 

future  sales,  exchanges,  partitions,  or  enfranchisements, 
Court  may  sanction  disposition  from  time  to  time,  134 

without  reference  to  any  particular  sale, 
134 
"other  person "  includes  mortgagee,  136 
power  of  separate  dealing  by  "trustee  or  other  person,*'  134 

but  must  obtain  sanction  of  Court,  134 
past  like  sales,  &c.,  confirmation  of,  133,  134 
practice  under  Act,  134,  136 
forms  of  orders,  134  n. 

CONSEQUENTIAL  DAMAGE.     (Sec  .Ifeasurc  of  Damages. ) 
effect  of  death  on  right  to  recover  in  respect  of,  544,  545 

CONSOLIDATION  OF  VEINS,  511,  514  n. 

CONSTRUCTIVE  POSSESSION, 

agreement  as  to  whole,  with  physical  possession  of  part,  is  constructive  pos- 
session of  whole,  41,  532 
contra^  where  agreement  not  enforceable,  41,  213 

licensee  in  actual  possession  of  one  of  granted  seams  is  in  constructive  pos- 
session of  others,  253 
licensee  of  whole  mine,  who  enters  on  part,  only  rateable  as  to  part,  42,  563 
rightful  possession  of  part,  constructive  possession  of  whole  where,  41,  527 
seam,  physical  possession  of  one,  not,  of  itself,  constructive  possession  of  all 

beneath,  41,  42,  527 
tin-bounds,  rightful  possession  of  one  mine  in,  is  sufficient  possession  of  all, 

41,  429 
wrongdoer,  acts  of  ownership  by,  in  parts  may  be  evidence  of  possession  of 
whole,  41,  532 
physical  possession  by,  of  part,  not  conclusive  presumption  as 
to  whole,  41,  527 

CONSTRUCTIVE  TRUST, 

arises  on  renewal  of  lease  by  partner,  119 

tin-bounds,  433 
delay  fatal  to  enforcement  of,  121,  122.     (See  Delay,) 

CONTAINING  CHAMBER.     (See  User,) 

copyholder,  where  space  created  by  working,  possession  is  in,  35 
galee,  where  space  created  by  working  by,  property  vests  in  Crown,  484 
lessee,  where  space  ci'eated  by  working,  possession  is  in,  33 
lessor,  where  space  created  by  working  by  lessee,  property  is  in,  33 
life,  where  space  created  by  working,  possession  is  in  tenant  for,  S3,  70 
lord  of  manor,  where  space  created  by  working  by  copyholder,  property  is 

in,  35 
mine  includes  space  created  by  working,  and  vacuum  after  working,  9,  10,  1 1 

consequences  where  severance  of  mine  from  surface,  10,  11 
mineral  generally  not  include  space  created  by  working,  18 

but  context  may  enlarge  meaning,  18 
quarry  probably  includes  space  created  by  working,  11 
remainderman  or  reversioner,  where  space  creat^  by  working  by  tenant 

for  life  or  years,  property  is  in,  33 
seam  probably  includes  space  created  by  working,  11 
vein  probably  includes  space  created  by  working,  11 
years,  where  space  created  by  working,  possession  is  in  tenant  for,  33,  70 

CONTINGENT  REMAINDERMAN.    (See  CoiUiiigeiU  Jiemainders. ) 
on  coming  into  esse,  may  have  remedy  for  previous  trespass,  530 

CONTINGENT  REMAINDERS,  TRUSTEES  TO  PRESERVE, 

may  have  account  for  waste  for  benefit  of  tenant  in  fee  or  tail  not  in  esse,  57 
injunction,  61 

CONTINUOUSLY  WORK.     {SeQ  Ro7jaihj.) 
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CONTRACT, 

abstract  of  title,  187,  465.     (See  Abstract  of  TUU.) 

acceptance  of  title,  taking  possession  not  an,  191,  192 

ambiguity  in,  185,  186 

construction — contract  or  lease,  1 83 

copybohls,  ivbere  subj.  matter,  not  ncc.  to  mention  lord's  right  to  mines, 

189 
co8t-l>ook  CO.,  463—466,  468,  472,  473.     .See  Frnwh,  SOU.  of;  KcIirtquUh- 

mcnt^  d'C.  ;  Tnn}sf,i'.) 
covenants  to  be  iiiscrtcKl  when  contract  sileut,  196,  197.     ^See  Specific  Per- 

fnnnftnrf.) 
(lead  rent,  omission  to  stipulate  for,  not  make  contract  for  **all  nsaal  cove- 
nants,'' void  for  inequality,  194 
reservation  of,  does  not  free  lessee,  although  mine  or  quarry  non- 
existent, 190 
delay  fatal  to  enforcement  of,  194,  195.     (See />///»/.) 
enfraucbt.  (compuls.)  not  affect  mines,  unless  with  consent  in  writing,  182 
when  subj.  matter,  not  nee  to  mention  lonVs  int.  in  mines,  189 
fraud  a  bar  to  enforcement  of,  192 — 194.     (See  Fraud .  > 

ground  for  resciBsion  or  compensation,  199—201     (See  Fraud.) 
Frauds,  Stet.  of,  183— ia>,  463,  464.     (See  Frauds,  SOtf.  of.)     ' 
local  customs,   wheu   applicable,  not  necessary  to  mention  existence   of 

rights  thereunder,  189 
loss,  in  sale  by  Court,  between  sale  and  confirmation,  falls  on  pur.,  191 
management,  in  sale  by  Court,  between  sale  and  confirmation,  191 
manorial  rights,  commut.  of,  not  include  mines,  unless  express  agreement, 

182 
mistake,  200.     (See  Mialakr.) 

opening  biddings,  former  practice  as  to,  not  apxdicable  to  mines,  191  n. 
part  performance  of,  takes  case  out  of  Statute  of  Frauds,  184 
payjnent  of  price  dei)endent  on  capacity  to  sell,  192 
performance.     (See  Sjuri^fic  Performance.) 
possession,  purchaser  or  lessee  entitled  to  benefit  of,  as  from  contract,  191 

when  time  for  taking,  not  arranged,  purchaser  entitled  to,  as 
from  when,  191 
pre-emption,  covenant  giving  right  of,  runs  with  land,  182 

unlimited  right  of,  Toid  for  perpetuity,  182 
'*  preservation  "   under  Judicature  Rules,  motion  to  restrain  lessee  from 

ceasing  to  pump  proper  for,  192 
property  trausferrea  by  sale,  not  by  confirmation,  when  sale  by  Court,  191 
quiet  enjoyment,  when  lessee  entitled  to  covenant  for,  when  working  by 

third  i>erson,  190 
railway  co.,  notice  b}*,  should  mention  mines,  if  such  be  intention,  182 
ratification  of  parol,  184 
rescind,  right  of  vendor  to,  when  purchaser  jiersists  in  objection  to  title  to 

mines,  190 
specific  performance  of.     (See  Sj^nijic  Pcrfoiiiiaurt.) 
speculative  character  of  mining  property,  enforcement  not  refused,  because 

of,  190 
surface  to  centre,  whole  solum  from,  included  in  contract  to  sell  land 

generally,  182,  188 
title,  where  want  of,  to  mines  or  quarries,  vendor  cannot  in  gen.  enforce,  188 

purchaser  may  in  general  enforce 
with  compensation,  188 
immaterial  that  compensation  difficult  to  estimate,  188 

existence  of  mines  or  quarries  not  proved,  188 
real  owner  has  long  retrained  from  working,  188 
may  not  work  without  conseDfc  of 
surface  owner,  188 
contra  where  local  customs  apply,  189 

or  where  proof  of  non-existence  of  mines,  or  cesser  of  right  to 

work,  188,  189 
but  difficult  to  prove  non-existence,  188  n. 
pur.  knows  of  want  of  title  and  goes  into  possession,  189 
subject-matter  copyholds  or  enfranchisements,  189 
trade,  effect  of  princijjle  that  mines  a  species  of,  191 
uncertainty  in,  186,  187.     (See  Uncertainty,) 
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CONTRACT— c(wi/t«  ued, 

warranty  as  to  existence,  when  no,  and  mine  or  quarry  non-existent,  purchaser 
or  lessee  bound,  190 
immaterial  that  in  lease  dead  rent  reserved,  190 
waterworks  co.,  notice  by,  should  mention  mines,  if  such  be  intention,  182 
working,  w^here  mines  exhausted  or  partly  exhausted  by,  purchaser  may  in 
general  enforce,  with  compensation,  188 

contra  where  purchaser  has  known  of  working,  189 
or  of  some  working,  although  not  of  extent,  189 
or  where  third  person  is  in  possession  and  working,  189    ' 
smallness  of  value  of  minerals,  effect  of,  189,  190 
working,  where  mines  exhausted  or  partly  exhausted  by,  vendor  cannot  in 

general  enforce,  188 
works,  ptirchaser  who,  may  be  ordered  to  pay  purchase-money  into  court, 
86,  192 

CONTRIBUTION.     (See  Co-oicncr  ;  Cost-Boole  mid  Stammry  Companies ;  Partner,) 

CONTRIBUTORIES.     (See  Cost-Book  and  Stannary  Companies,) 
CONVENTIONARY  TENEMENTS,  38,  39 

CONVERSION, 

necessary,  where  residuary  gift  in  will,  49,  50,  51 
of  share,  on  death  of  partner  in  cost-book  company,  475 

mine  or  quarry,  264 

CONVEYANCE, 

boundaries,  207 

covenants  for  tide  in,  210,  211.     (See  Title.) 

enfranchisement  (compulsory),  not  affect  right  to  mines,  unless  with  express 

consent,  203 
"found,"  meaning  of,  in,  209 
''gotten,*'  meaning  of,  in,  209 

land  in,  prinut  facie  includes  all  from  surface  to  centre,  202 
land-tax,  mines  in  land  sold  for  redemption  of,  not  pass  by,  146,  203 
liberties  for  which  mine-owner  should  stipulate  in,  207,  208 
manor,  where  conveyance  of,  will  pass  mines,  203 
parcels,  204—206.     (See  Parcels.) 
precautions  to  be  taken  in  framing,  204.     (See  Parcels.) 
Railways  Clauses  Act.     (See  Bailways  Claiisca  Consolidation  Act  (Purchase.)) 
stamps,  211 

waste,  mines  in,  pass  by  general  words,  although  existence  unknown,  203 
Waterworks  Clauses  Act.     (See  JVaterworks  Clauses  Act), 

CONVEYANCING  ^ND  LAW  OF  PROPERTY  ACT,  1881. 
forfeiture,  provisions  of,  as  to 

lessee's  breach  of  covenant  as  to  inspection  of  mine,  accounts,  &c., 
not  applicable  to,  225,  242 

licences,  application  of,  to,  255 

qu.,  whether  applicable  to  gales,  492  n. 

service  of  notice,  242 
infant  tenant  in  fee,  lands  of,  demisable  under,  159 
infants,  provisions  of,  authorising  trustees  to  work  on  behalf  of,  65,  66 
manor,  conveyance  of,  under,  includes,  J97*i?n4/a(;i>,  mines,  &c.,  203 
mining  lease,  meaning  of,  in,  160  n. 
rent,  meanins  of,  in,  160  n. 
term  enlarged  under,  ownership  of  mines,  where,  26,  32 

originu  impeachability  of  waste  immaterial,  26,  32 

CO-OWNER.     (See  Cost-Book  and  Stannary  Com2Xinirs;  Partition;  Partition  Acts; 
Partner. ) 
account,  action  for,  for  appropriation  beyond  share.  111 
appropriate,  no  co-owner  entitled  to,  more  than  share.  111 
appropriation,  meaning  of  improper.  111,  112 
contriDution,  co-owner  not  in  general  entitled  to,  against  others,  112 

contra  where  others  acquiesce,  and  moneys  spent  in  necessaries,  112 
damages  for  interfering  with  right  of  working,  110 

8  8  2 
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CO-0  WNER-co«/7:«  ucd. 

destruction  or  ouster,  there  must  be,  before  remedy  for  interference,  1 10, 1 11 

destructive  waste  restrained,  111 

devolution  of  share  of,  as  real  estate,  263 

lien,  co-owner  not  in  general  entitled  to,  against  others,  112 

contra,  where  others  acquiesce  and  moneys  spent  in  necessaries,  112 
manager.  111.     (See  llrcrivrr  and  Man/ttjrr.) 
mesne  profits,  where  interference  with  right  of  working,  110 
occui)ation-rent,  "where  interference  with  right  of  working,  1 10 
partners  as  to  third  persons,  co-owners  in  general  are,  112 
partnership  in  working.     (See  Partner.) 
profits,  not  accountable  for  share  of,  112 
receiver  and  manager,  111.     {See  ll^ccivcr  and  Manager.) 
recovery  of  undiviaed  share,  when  interference  with  right  of  working,  110 
sale,  may  not  generally  have,  138 

under  Partition  Acts,  may  have,  138,  139.     (See  Part  it  ion  Acts.) 
specific  performance  not  enforceable  as  to  moiety,  where  contract  by,  as  to 

whole,  196 
transfer  share,  may,  137 
work,  any  co-owner  may  enter  on  and,  110 

CO-PARCENER.     (See  Co-Oinu-r.) 

CO-PARTNER.     (See  Cost- Bool;  d-c.  ;  Partner.) 

COPE,  511,  512,     (See  Dcrhjahire  RighU,  dec). 

COPPER, 

miUs,  application  of  Factory  and  Works.  Acts,  6(^ 
mine,  purser,  secretary,  &c.,  of,  may  Ije  rated,  564 
smelting,     {^ee  Kuimtnee.) 

COPROLITES, 

a  mineral,  12,  13,  607 

under  Factory  and  Works.  Acts,  607 
not  stone  within  Navigation  Act,  13  n.,  19 

COPYHOLDER.     (See   Custom;    Vustn,aary  Frccholdtr ;   En/rnJuhi.snneMt   Ads; 
Indosinr,  Aets  ;  Mcrton^  Statute  of ;  Prescription;  Suj^Hfrt ;  User;  WoMes.) 
Abercarne,  property  of  mines  in  manor  of,  in,  34  n. 
account  against,  for  improper  workings,  73 

form  of  account,  74  n. 
account  by,  against  lord,  74 

aeaiust  stranger,  533 
acciuiescence  Allowed  by  expenditure  may  bar  account  against,  73,  74 

injunction  against,  74 
containing  chamber  of    mine,   interest  of,   in,  35,   87.      (See  Containing 

C/tainbcr.) 
custom,  workings  under.     (See  Custom), 
damages  against  by  lord  for  improper  workings,  73 
by,  against  lord  for  improper  workings,  74 
death,  remedy  against,  not  lost  by  nis,  73 

forfeiture,  cphldr.  incurs,  for  wrongfully  working  new  mines  or  quarries,  73 
Great  Broughton,  property  of  mines  in  manor  of,  34  n. 
injunction  against,  by  lord  for  improper  workings,  74 

form  of,  74  n. 
by,  against  lord  for  improper  workings,  75 
interlocutory  injunction  not  against  lord,  where  working  commenced,  75 

unless  in  clear  case,  75 
marl,  right  of,  to  dig  for,  72 

measure  of  damages,  where  lord  improperly  works,  75 
new  mines  or  quarries,  copyholder  may  Dot  primd  jfacie  work,  72 

lora  may  not  pritnd  facie  work,  74 
open  mines  or  quarries,  copyholder  may  work,  and  appropriate  produce,  72 
personal  use,  right  of  copynolder  to  dig  new  mines  or  quarries  for,  72 
possession  of  mines  and  quarries  is  in,  34,  72,  74,  87,  533 
prescription,  workings  under.     (See  Prescription,) 
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COFYHOLDEU'-coiUinucd. 

property  in  mineB  or  qiiarriea  is  in  general  in  lord,  34,  7*2,  73,  189 

but  ciiBtom  may  vest  it  in  copyholder,  34,  189  n. 
in  minerals  in  general  in  lord,  34,  35 
recover  minerals,   lord  may  have  action  to,  when  copyholder  wrongfully 

works,  73 
remedies  for  wrongful  workings  by,  73,  74 

lord,  74,  75 
repairs,  right  of  copyholder  to  dis  new  mines  or  auarries  for,  72 
reversioner,  immaterial  for  remeay  against  lord  tnat  copyholder  a,  75 
stones,  which  fall  on  copyhold  land,  rights  as  to,  72,  73 
trespass,  damages  against  stranger  for,  how  divided,  539 

for  workings  by  stranger,  copyholder  may  have,  533 
user  of  surface  or  subsoil,  87—89.     (See  User). 

vendor  of  copyholds  need  not  mention  that  property  in  mines  in  lord,  189 
Wakefield,  property  of  mines  in  manor  of,  in,  34  n. 
waste,  copynolder  who  works  new  mines  or  quarries,  commits,  73 
waste,  sand  pits,  &c.,  in,  may  be  copyholds,  152 

CORNWALL,     (See  Cost  Book  and  Stannary  CovijMnics ;    Duke  of  Cornwall; 
Stannaries  Courts ;  Tin-Bounding). 
avoidance  of  lease  or  licence  by  non- working  for  year  aud  day,  440 
coinage  of  tin  in,  no  longer  necessary,  441  n. 

customary  riehts  in  mines  io,  vendor  need  not  mention  existence  of,  189 
devolution  of  power  to  take  up  future  rent,  440 

toll  or  ore  rent  reserved  under  power,  440 
drainage  adit,  no  customary  right  to  perpetual  use  of,  440 
evidence  of  custom  in  one  manor  in,  admissible  to  show  custom  in  other,  93 
notwithstanding  question  is  as  between  lord  and  tenant,  100,  441 
pleasure  dole,  ^0  n. 
tin,  duties  of  customs  on,  in,  441  n. 

former  right  of  crown  to  pre-emption  of,  in,  441  n. 

ore  in,  assessment  on,  441  n. 

sett,  duration  of  agreement  for,  where  no  time  fixed,  440 
title  to  manorial  mines  in,  established  by  acts  of  ownership,  104,  440 

CORNWALL  SUBMARINE  MINES  ACT,  39,  40.  (See  Crown ;  Duke  of 
Cornwall.) 

CORONER,  602 

CORPORATIONS.  (See  Bishop;  Cltarilable  Trusts  Acts;  Co^npanies ;  Crown; 
Dean  and  Chapter;  Duke  of  Corntcall ;  Eccles.  Leading  Acts;  Greenwi4^h 
Ilospilal  Act  ;  Ireland ;  Mortnuiin  Acts ;  Parson;  Prebendary  ;  Uniirrsities 
and  College  Estates  Act.) 

CORPOREAL, 

hereditament,  open  mines  are,  202 

query,  whether  new  mines  or  quarries  are,  202,  523,  524 

COST  BOOK  AND  »STANNARY  COMPANIES.   (See  PaH,wr ;  Stannaries  Courts; 
Tin-Bounding. ) 
abandonment  of  working  liefore  subscription  of  capital,  445 
abstract  of  title  to  mines,  purchaser  of  cost-book  share  not  entitled  to,  465 
account,  action  by  mortgagee  of  one  partner  in  cost-book  company  for,  451 

one  member  of  cost<book  company  agaiust  others  for,  451 
need  not  ask  for  dissolution,  451 
parties  to,  451 
relinquishing  member  of  cost-book  company  for,  472 
for,  of  profits  of  particular  share  in  cost-book  company,  451  n. 
account  of  forfeited  shares  in  stannary  company,  454 

relinquished  shares  in  stannary  company,  474 
account,  taking  of,  on  relinquishment,  471 
accounts  and  entries  by  purser,  449 

statutory  duty  as  to,  of  agent  of  stannary  company,  449,  450 
auditing  of,  of  stannaiy  company,  449 
passing  of,  of  cost-book  company,  449 
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actions  by  and  against  cost-book  company  in  partnership  name,  446 

power  of  Vice- Warden  in  winding  up  stannary  company  to  direct,  477 
additions  to  rules  of  stannary  company  oy  special  resolution,  451 
admission  of  membership,  eti'ect  of,  in  action  by  creditor,  457,  458 
adventurers,  meetiug  of,  on  formation  of  cost-book  company,  443 
advertisements  ueccssary  before  sale  of  property  of  stannary  company,  475 
affidavits  in  windiug-up  of  stannary  company,  477  n. 
agents,  apix>intmeut  and  removal  of,  449 

transaction  of  business  by,  449 
agreement  to  become  member,  etl'ect  of,  on  liability  to  contribute,  455 
alterations  in  rules  of  stannary  comi>any  by  special  resolution,  451 
attachment  in  Mayor's  Court,  doubtful  whether  cost- book  shares  liable  to,  462 
of  debt  due  by  one  stannary  company  to  contnbutory  of  other, 

when  both  in  liquidation,  477 
order  for  production  of  list  of  members  of  cost-book  company 
enforceable  by,  450 
auction  necessary  before  sale  of  property  of  stannary  company,  475 
bankruptcy  of  member  not  dissolve  cost- book  company,  474 
bill  of  exchange.     (See,  under  present  title,  negotiable  inslrumotts.) 
borrowing  money,  member  of  cost-book  company  may  not»  primd/ucie,  bind 

others  by,  460 
purser  of  cost-book  company  may  not,  priiiul  faciej  bind 
others  by,  460 
when  borrower  entitled  to  reimbursement,  461 
calls.     (See  Calls,  d:c.) 

capital,  abandonment  of  working  before  subscription  of,  effect  of,  445 
fixed,  seldom  agreed  oa,  443,  444 

where  agreement  for,  commencement  of  working,  445 

necessary  in  registration,  447 
working,  with  smaller,  than  agreed,  effect  of,  in  cred.  action,  456 
captains  sometimes  appointed  for  cost-book  company,  444 
change  of  purser,  notice  of,  under  Met.  Mines  Act,  449  n.,  603 
charge,  adjudication  on  validity  and  extent  of,  in  winiling-np,  477 

attachment  of  debts  not  to  prejudice,  477 
charity,  cost-book  shares  may,  in  general,  be  bequeathed  to,  475 

contra,  where  lease  in  trust  for  individuals,  475 
colonies,  cost-book  companies  formed  in,  442 
collusive  creditor's  action  to  recover  calls,  452,  453 

stay  of,  453 

terms  on  which  stay  ordered,  453 
commencement  of  working  of  cost-book  company,  445 
committee  of  management  sometimes  appointed  for  cost-book  conrpany,  444 

order  for  inspection  against  member  of,  444  n. 
Companies  Act,  1862,  legality  of  cost- book  company,  if  formed  before,  442 

since,  442, 443 
registration  under,  of  stannary  co.,  optional,  447,448 
concealment  a  bar  to  enforcing  contract  for  transfer  of  cost-oook  share,  466 
contract.     {See  Cantract ;  Ilelinquufnncnf,  A-t.  ;  Transfer.) 

to  take  shares,  rescission  of,  for  fraud,  446 
contribution,  agreement  as  to,  in  cost-book  company,  443 

creditor's  action,  payment  of,  immaterial  in,  456 
payment  for  ffoods  by  means  of,  444 
pursers  suit  for,  420,  421,  433  n.,  454,  455 
registered  owner  alone,  prinuX  facie,  liable  for,  467 
transferee  not  liable  for,  467,  468 
winding-up,  when  enforced  in,  455 
contributories,  forfeited  shares,  placing  member  on  list  of,  as  to,  454  n. 
registered  member  alone  may  be  placed  on  list  of,  467 
reunquishing  member  may  have  name  removed  from  list  of, 

473 
transferor  and  transferee  not  both  liable  as,  469 
conveyance  to  member,  not  necessary  in  creditor's  action  to  show,  458 
copy  of  register  of  members,  member  entitled  to,  450 

rules  (if  any),  stannary  company  bound  to  file,  451 
inspection  of,  451 
Cornwall  and  Devon,  cost-book  comps.  first  known  and  chiefly  exist  in,  442 
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Cornwall  and  Devon,  presumption  that  mining  co.  in,  on  c.  -b.  system,  442 
or  Devon,  necessity  to  work  for  metallic  minerals  in,  to  be  within 
and  subject  to  stannary  jurisdiction,  443 
cost-book  custom,  recop^nition  of,  478 

entry  in,  of  cost-book  arrangement,  an<l  names  and  addresses  of 
members,  444 
resolutions  of  company,  449 
rules  of  company,  445 
evidence,  admissibility  in,  of  book  purporting  to  be  former,  446  n. 
persons  whose  names  in,  alone  generally  liable  for  contribs.,  455 
ptroduction  of,  in  creditor's  suit,  460 
signing  of,  444 

rules  in,  445 
stamp  not  necessary  for,  444 
County  Court  causes  touching  c.  -b.  mines  remitted  to  Stan.  Courts,  422 

jurisdiction  of,  in  action  to  recover  calls,  452  n. 
credit)  general  intention  in  cost-book  company  to  order  goods  on,  444 

right  of  purser  to  order  goods  on,  455,  456 
creditor  of  company  may  obtain  inspection  of  register  of  mortgages,  450 

production  of  list  of  members,  450 
of  individual  member  of  cost-book  company,  rights  of,  462 

judgment  debt,  seinhh^  shares  not  chargeable  with,  462 
debtor,  sale  of  share  of,  for  private  debt,  462 
Mayor^s  Court,  doubful  whether  shares  attach,  in,  462 
creditor  8  action,  collusive,  for  recovery  of  calls,  452,  453 

alone  in  general  available,  indep.  of  stat.,  452,  453 
stay  of,  453 

terms  on  which  stay  granted,  453 
supplying,  may  be  against  any  member  of  cost-book  co.,  456 
defences  which  will  not  avail,  456,  457 

may  avail,  457 
nee.  to  show  membership  at  date  of  debt,  457 

what  is  or  amounte  to  membership,  457 
not  nee.  to  show  fhld.  convce.  to  member,  458 
what  are  commenct.  and  end  of  membership,  459 
is  evidence  of  supply,  459 
creditors,  rishts  of,  not  prejudiced  by  sale  of  property  of  stan.  co.,  475 
creditor's  suit,  supplying,  420  n.,  422,  459,  460 

oust,  lien  of  supplying  cred.  on  ores,  machy.,  and  materials,  459 

suit  to  enforce  Ren,  459 
procedure,  420,  420  n.,  421,  421  n.     (See  Stannaries  Courts.) 
sale  in  default  of  payment,  and  division  between  creditors,  459 

position  of  petitioner,  who  is  also  member,  459  n. 
apportionment  of  deficit  (if  any)  amongst  members,  459,  460 
enforcement  of  payment,  460 

production  of  c-b.,  ftc,  for  ascertaining  membs.,  460 
sale  of  property  of  company,  injunction  in,  to  restrain,  475 
damages  for  fraud  in  origin  of  cost-book  company,  446 
death  of  member  not  dissolve  cost-book  company,  474,  475 
deposit,  paymt.  of,  effect  on  commencemt.  and  end  of  membership,  459,  459  n. 
recovery  of,  where  workine  abandoned  before  capital  subscrilied,  445 
effect  of  knowledge  followed  by  laches,  445 
devolution  of  cost-book  shares  on  deatn,  474,  475 
discount,  allowance  of,  on  punctual  payment  of  calls,  452 
disputed  debts  or  claims  in  winding  up,  476,  477 
dissolution,  action  may  be  for  account  without  claiming,  451 

death  or  bankniptey  of  cost-book  member  not  a,  474,  475 
on  sale  or  winding  up,  475—477 
dividends,  payment  of,  arrangement  for,  at  meetings,  449 

receiving,  effect  oC  on  right  to  rescind  for  fraud,  446 
Duke  of  Cornwall  enters,  position  of  person  on  whose  lands,  279,  460 
England,  cost-book  comps.  in  or.  parts  of,  than  Cornwall  or  Devon,  442 
entries  by  purser  in  cost-book,  449 

entry  in  cost-book  of  particulars  of  cost-book  arrangement,  444 

resolutions,  449 
rules,  445 
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entry  in  cost-book,  transfer  of  shares,  not  operate  as,  467 

j/rimn  faci*'  evidence  of,  467 
evidence,  admissibility  in,  of  book  purporting  to  be  former  cost-book,  446  n. 

that  delivery  of  cost-book  shares  and  payment 
simultaDeous,  465 
of  supply  of  goods,  what  is  sutificieDt,  459 
what,  purchaser  of  cost-book  share  entitled  to,  465 
tilinc;  copy  of  rules,  duty  of  stannary  company  as  to,  451 
fixed  amount,  shares  in  cost-book  company  seldom  of,  443,  444 
capital  seldom  agreed  on,  443,  444 

where  agreement  for,  commencement  of  working,  445 

ncc.  in  registration  of  cost- book  co.,  447 
foreclosure  by  mortgagee  of  one  member  of  cost-book  co.  against  others,  451 
forfeited  shares,  account  of,  454 

mode  of  dealing  with,  454 
sale  of,  and  position  of  purchaser,  454 
forfeiture.     (See  FirrfcUure.) 
formation  of  cost-book  compaoy,  443,  444 
former  member,  liability  of,  in  winding  up,  476 
fraud.     (See  Fraxul.) 

Frauds,  Statute  of.     (See  Frauds,  Statute  of.) 

freehold  conveyance  to  member,  not  nee.  to  show,  in  creditors*  actn.,  458 
High  Court,  winding  up  in,  425,  476 
holding  out  to  creditors  as  member, 

by  person  who  has  never  lieen  a  member,  457,  457  n. 
relinquishing  member,  473  u. 
transferor  of  shares,  467  n. 
indemnify  relinquishing  member,  duty  of  cost-book  company  to,  473,  474 

transferee  as  to  future  transactions,  transferor  may  a^ree  to,  46S 
injunction  to  restrain  nuisance,  cost-book  member  who  sells,  not  liable  to,  46*2 

sale  of  property  of  company  at  instance  of  member  or 
creditor,  475 
injunctions,  exhibition  of  list  of,  476  n. 
inspection  against  member  of  committee,  order  for,  444  n. 
of  register  of  members  by  member,  450 

Vice- Warden  may  compel,  450 
of  mortgages,  by  member  or  creditor,  450 
order  for,  450 
rules  of  stannary  company,  451 
order  for,  451 
interest,  calls  recoverable  with,  in  purser's  action,  452 

charge  of,  on  calls  unpaid,  452 
interpleader,  in  winding  up,  477 

trial  of  actions  or  issues  directed  on,  477 
intervals  between  meetings,  transactions  of  cost-book  co.  in,  449,  450 
I.  O.  U.'s  given  by  directors  of  cost-book  company  to  purser,  effect  of,  455  n. 
Ireland,  cost-book  companies  in,  442 
issues,  power  of  vice-wardeu  to  settle,  in  winding  up,  477 
judgment  debt,  aemhle  cost -book  shares  not  liable  to  be  charged  with,  462 
judgment  debtor,  sale  of  share  in  cost-book  company  of,  for  priv.  debt,  462 
jurisdiction,  within  and  subject  to  stannary,  where  working  is,  443 

i'ury,  conclusiveness  of  finding  of,  in  winding  up,  477 
find,  cost-book  interest  in,  treated  as  personalty,  475 
lessors  not  prejudiced  on  sale  of  property  of  stannary  company,  475 
lien,  adjudication  in  winding  up  on  validity  and  extent  of,  477 
attachment  of  debt  not  to  prejudice,  477 
for  non-payment  of  caUs  in  cc^t-book  company,  453 

enforcement  of,  by  sale,  453 
of  supplying  creditor,  459 

enforcement  of,  by  customary  suit,  459 
effect  of,  on  position  of  transferee,  468 
limited  company,  registration  of  cost-book  company  as,  447 
list  of  members,  450 

inspect  and  obtain  copy  of,  member  entitled  to,  450 

order  for,  how  enforced,  450 
production  of,  member  or  creditor  entitled  to,  450 
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list  of  members,  production  of,  order  for,  how  enforced,  450 

statutory  duty  as  to,  450 
majority  in  value  pass  resolutions  in  stannary  co.,  448 

of  shares  soveru  cost-book  companv,  449 
Mayor's  Court,  doubtful  whether  cost-book  shares  liable  to  attachment  in,  462 
meeting,  calls  must  be  made  at  valid,  452 

of  adventurers  to  form  cost-book  company,  443 
single  member  of  stannary  company  not  a,  449 
meetings,  business  transacted  at,  449 

effect  of  attending,  as  showing  membership,  458 
intervals  between,  449,  450 
of  cost-book  and  stannary  companies,  448^  449 
member,  agreement  to  become,  effect  of,  on  liability  to  contribute,  455 
holding  out  as,  457,  457  n.,  467  n.,  473  n. 
injunction  at  instance  of,  to  restrain  sale  of  property  of  co.,  475 
members.     (See,  under  present  title,  list  of  members^  register  of  nvev^Jbers. ) 
membership,  effect  of  admission  of,  in  action  by  supplying  creditor,  457,  458 

necessity  in  such  action  to  show,  when  debt  contracted,  457 
metallic  minerals,  necessity  to  work  for,  in  Cornwall  or  Devon  to  be  within 

and  subject  to  stannary  jurisdiction,  443 
Met.  Mines  Kegulation  Act,  notice  of  change  of  purser  under,  449  n.,  603 
mining  brokers,  usual  mode  of  contracting  for  safe  of  c.  b.  shares  is  through, 

465 
mistake,  admission  of  membership  made  by,  effect  of,  457 
mortgagee  of  one  partner  may  have  account  and  foreclosure  agst.  others,  451 
mortgages,  register  of,  limited  stannary  company  bound  to  keep,  450 

inspection  of,  by  creditor  or  member,  450 
order  for,  450 
Mortmain  Acts,  cost-book  shares  not  in  general  within,  475 

contra  where  lease  in  trust  for  individuals,  475 
name  of  cost-book  system,  origin  of,  444 

partnership,  actions  by  and  against  cost-book  company  in,  446 
negotiable  instruments,  purser  or  member  may  not,  priutA  fciHey  bind  in 
respect  of,  461 
drawer,  maker,  acceptor,  or  indorser  alone  liable,  461 
liability  of  purser,  who  accepts  per  procuration,  461 
where  member  liable,  461,  462 
new  shares,  issue  of,  seldom  provided  for  in  cost-book  company,  444 
nominee,  purchase  of  cost-book  shares  in  name  of,  effect  of,  469,  470 
'  notice  of  meel^ing,  special,  what  is,  448,  449 
to  purser,  on  relinquishment,  470 
nuisance  by  cost-book  company,  liability  of  member  for,  462 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  464 

transfer  of  cost-book  shares  generally  go^,  466 
parties  to  action  for  account,  451 

partner  may  transfer,  effect  of  partnership  provision  that,  468 
partnership,  application  of  principles  of  ordinary,  to  cost-book  co.,  478  n. 
payment  and  delivery  taking  place  simultaneously,  evidence  of,  465 
persomdty,  cost-book  interest  in  land  treated  as,  475 
production  of  cost-book  and  other  papers,  order  for,  in  creditor's  suit,  460 
list  of  members,  member  or  creditor  entitled  to,  450 

order  for,  how  enforced,  450 
promissory  note.    (See,  under  present  title,  negotiable  instruments. ) 
prospective  expenses,  calls  for,  452,  453 

prospectus,  admissibility  in  evidence  in  action  on,  of  book  purporting  to  be 

former  cost-book,  446  n. 
and  rules,  effect  of  conflict  between,  445,  446 
purser,  accounts  and  entries  by,  449 
action  by,  to  recover  calls,  452 

what  to  be  alleged  and  proved  in,  452  n. 
appointment  of,  444,  449 
notice  of  change  of,  under  Met.  Mines  Reg.  Act,  449  n.,  603 

to,  on  relinquishment,  470 
power  of,  to  borrow  money,  460 

draw  bills  of  exchange,  &c.,  461 
order  goods  on  credit  455,  456 
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purser,  removal  of,  449 

transaction  of  business  by,  449 
pursers'  suit  for  contribution,  420,  4*21,  433  n.,  454,  455 

procedure  in,  420,  420  n.,  421,  421  n.     (See  Stannarks  Courts.) 
ratability  of  members  of  c.  b.  co.,  446,  564 
ready  money  principle,  cost-book  company  carried  on  upon,  460 
recognition  of  cost-book  custom, 

existence  and  nature  of,  recognized  in  Stannary  Courts,  478 

of,  recognized  by  Legislature,  478 
no  judicial,  in  ordinary  courts,  478 
rectification  of  register  of  members  by  Vice- Warden,  422,  4W 
or  by  High  Court  at  option  of  applicant,  425 
reason  why  option  given,  425 
register  of  memljers  of  stannary  company,  450 

effect  of  entering  name  in,  without  authority,  457,  458 
inspect  and  obtain  copy  of,  member  entitled  to,  450 
must  be  kept  at  registered  office,  450 
rectification  of,  422,  425,  450 
registered  office  of  stannary  registered  company,-  448 

owner  alone  entitled  to  benefits  of  membership,  467 
liable  for  calls  or  contributions,  455,  467 

to  be  placed  on  list  of  oontributories,  467 
registrar's  office  of  Vice- Warden's  Ct.,  one  of  offices  for  registration,  448  n. 
registration  and  winding  up,  effect  of,  on  former  008t-book  member,  413, 
455  n.,  459 
of  c.  b.  CO.,  effect  of,  on  right  to  rescind  for  fraud,  446 

whether  within  or  without  staunary  limits,  447 
stannary  company  not  being  cost-book  company,  447 
o])tional  in  stannary  company,  whether  c.  b.  or  not,' 447,  448 
without  authority,  effect  of,  457,  458 
reimbursement,  where  borrower  entitled  to,  from  cost-book  company,  461 
relinquishment.     (See  llclinquishnictU^  dx.) 
removal  of  agents  of  cost-book  company,  449 
rescission  of  contract  to  take  or  buy  shares.     (See  Fraud.) 
resolution,  special,  what  is,  449 
resolutions,  entry  of,  in  cost-book,  419 
rules  of  cost-book  company, 

effect  of  conflict  between,  and  prospectus,  445,  446 
entry  of,  in  cost-book,  and  signature,  445 
expressly  defined,  now  usual,  444,  445 

contra  formerly,  444 
members  may  not  l>e  bound  by  anything  not  appearing  in,  445  n. 
where  rules  depart  from  custom,  company  not  cost-book,  443 
where  written  rules  necessary,  447 
of  stannary  company,  451 
alterations  ana  additions,  how  made,  451 

what  may  not  be  made,  451 
duty  to  file  copy,  451 

inspection  of,  451 

order  for,  451 
sale  for  non-payment  in  creditor's  suit,  459 ' 

of  calls,  453 

contribution,  454,  455 
of  forfeited  shares  in  stannary  company,  454 

property  of  stannary  company  under  special  resolution,  475 

injunction  by  member  or  creditor  to  restrain,  475 
lessors  or  creditors  not  prejudiced,  475 
public  auction,  and  advertisements  necessary,  475 
relinquished  shares  in  stannary  company,  474 
share  of  judgment  debtor  for  private  debt,  462 
scrip  mine  same  as  cost-book  mine,  443 
secretary  sometimes  appointed  in  cost-book  company,  444 
set-off,  attachment  of  debts  not  to  prejudice,  477 
shares,  agreement  in  cost-book  company  upon  number  of,  443 

of  fixed  amount,  seldom  in  cost-booK  company,  443,  444 
signing  of  cost-book,  444 
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signiDg  of  rules  in  cost-book,  445 
special  notice  of  meeting,  what  is,  448,  449 

resolution,  what  is,  449 
specific  performance,  action  for,  to  compel  substitution  of  names  in  c.-b.,  466 
stamp,  cost-book  not  require  agreement,  444 

request  or  authority  to  register  transfer  requires  sixpenny,  406,  467 

penalty,  467 
transfer  valid  without,  466 
stannary  jurisdiction,  working,  within  and  subject  to,  meaning  of,  443 
stay  of  proceedings  in  collusive  creditors'  action,  453 

terms  on  which  stay  granted,  453 
in  winding  up,  476 
supply  of  goods,  what  is  sufficient  evidence  of,  459 
title,  what  evidence  of,  purchaser  of  cost-book  share  entitled  to,  465 
tort  by  cost-book  company,  liability  of  member  for,  462 
transfer.     (See  Tmnsfer.) 

trust  for  cost-book  company  of  grant  from  owner  of  soil  seldom  declared,  443 
Vice- Warden's  Court.     (See  Stannaries  Courts. ) 

winding  up  stau.  co.  in,  476.  (See  JFinding-iip,  d-c.) 
vouchers,  custody  of  cost-book,  450  n. 

wages  of  miners,  &c.,  for  three  months  payable  in  prionty  in  winding  up,  476 
Wales,  cost-book  companies  in,  442 
winding-up,  422,  425,  476,  477.     (See  JVindinj-up,  <L-c.) 
working,  abandonment  of,  before  subscription  of  capital,  efTect  of,  445 
commencement  of,  of  cost-book  company,  445 
within  and  subject  to  stannary  jurisdiction,  meaning  of,  443 
written  rules,  where  necessary  for  cost-book  company,  447 

COUNTY  COURT, 

cost-book  mines,  remission  to  Staunary  Court  of  C.  C.  causes  touching,  422 
shares,  jurisdiction  of,  in  actions  to  recover  calls  on,  452  n. 

Derbyshire  Rights,  kc. , 

'  cope,'  eniorcement  of  payment  of,  in,  512 
damage  for  exercise  of  working  rights,  recovery  of,  in,  509  n. 
execution  in,  of  judgment  or  order  for  payment  in  Barmote  Court,  508 
unwatering  mines,  recovery  in,  of  compensation  for,  519 

Employers'  Liability  Act,  action  under,  to  be  brought  in,  612 

Gloucestershire  Rights,  &c., 

recovery  of  rent  or  royalty  in,  486,  488,  489 

Rivers  Pollution  Prevention  Act,  offences  under,  restrainable  by,  400 

Stannaries  Courts, 

concurrent  jurisdiction  in  personal  actions,  424 

not  concurrent  equitable  jurisdictiou,  424,  425 

process  from  County  Court  for  enforcing  stannary  order,  427 

remission  from  County  Court  for  trial,  422 

of  claim  of  interpleader,  427  n. 

COUNTY  RATES, 

ratability  of  mines  and  quarries  to,  557}  558 

COURT, 

pay  into,  purchaser  working  may  be  ordered  to,  86,  192 
sale  by.     (See  CoiUract ;  Cost-Book  aiul  Stannary  Companies.) 

COURTS.      (See    Bannote   Courts;    County    Courts   Oloucestershirc  Rights^   dx. ; 
Reffulaiion  Acts  {Summary  Jurisdiction) ;  Stannaries  Courts  ;  Victoria, ) 

COVENANT.     (See  Contract ;   Oloucestershirc  Rights,  etc.  ;  Lease ;  Specific  Per- 
fortfiance ;  Title.) 

COVER-OVERHEAD,  587 

CREDITORS.  (See  Cjst-Book  and  Staiu  Comps. ;  Derbyshire  RighU,  <tc.  ;  Partner.) 

CREDITOR'S  ACTION.     (See  Cosl-Book  and  Stannary  Companies.) 

CREDITOR'S  SUIT.    (See  Cost-Book  awl  Stannary  Companies;  Stannaries  Courts.) 
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CRICH,  500  ct  seq. 

CHIME.     (See  Felon  1/ ;  Mi.ttieuieaiwur.) 

CRors, 

lessor  should  stipulate  as  to  damage  to,  235 

surface  owner  should  on  severance  stipulate  as  to  damage  to,  209 

GROWN, 

Cornwall,  former  right  of  pre-emption  of  tin  in,  441  n. 

Submarine  Mines  Act,  rights  of  property  under,  39,  40.     (See 

JJuke  of  Cornwall.) 
working  under,  279 
compensation — restrictions,  as  to  rights,  279 
support  for  buildings,  279,  310 
water  easements,  279,  403 
way,  rights  of,  279,  371 
Crown  Lands  Act,  rights  of  working  under,  279,  280 
compensation— restrictions,  as  to  rights,  280 
support  for  piers  and  other  structures,  280,  310 
water  easements,  280,  403 
way,  rights  of,  279,  280,  371 
Derbyshire,  rights  in  re8i)ect  of  lead  mines  in.     (See  Derbyshire  Rights,  A^.) 
exchange  mines  or  quarries,  power  of  Commissioners  of  Woods  to,  145 
tines  on  leases,  173 

licenses  for  granting  underleases,  173  n. 
Forest  of  Dean,  rights  in.     (See  Ohucestershirr  Ri(jht8,  cC-c. ) 
Gloucestershire,  rights  in.     (See  (rlQuvusUrshire  Iiights,  dx.) 

fold  mines  excepted  from  leasing  powers,  173 
ligh  Peak,  rights  in.     (See  Derlnjshirp  Rights^  <{«.) 

King*8  Field  iu  High  Peak  and  Wirkswortli.     (See  Derhyshire  Rights^  dx.) 
laud  tax,  power  to  sell,  for  redemption  of,  145 
lease  for  sixty-three  years,  power  of  Commissioners  of  Woods  to,  173 

terms  and  conditions,  173 
licenses,  173,  173  n. 

Man,  rights  of,  in  Isle  of.     (See  Man,  hh  of. ) 
new  as  well  as  open  mines  may  be  leased,  173 

Nova  Scotia,  lease  of  mines  in,  held  to  inclifde  mines  in  Cape  Breton,  522  n. 
purchase  mines  or  quarries,  power  of  Commissioners  of  W^oods  to,  145 
rent,  application  of,  under  lease,  174 

on  lease  may  be  in  money  or  kind,  &c.,  173 
rivers,  ri^ht  of  property  in  mines  or  quarries  under  beds  of  navigable,  30 
Royal  Mines.     (See  Royal  Mines.) 

St.  Briavels,  rights  in  Hundred  of.     (See  Gloucestershire  Rights,  d-c.) 
saltpetre,  rights  of,  as  to,  282  n.,  355 
sea,  right  ofproperty  in  mines  or  quarries  under,  31 
sea-shore,  rignts  of  property  in  mines  or  quarries  under,  31 

but  right  may  be  shown  to  be  in  subject,  31 
sell  mines  or  quarries,  power  of  Commissioners  of  Woods  to,  145 
silver  mines  excepted  from  leasing  powers,  173 
treasure  trove,  right  to  dig  for,  in  land  of  subject,  282  n. 

and  to  cany  away,  «i55,  356 
Wirksworth,  rights  in.     (See  Derhyshire  Rights,  dc. ) 
woods,  &c.,  consent  of  Comms.  nee.  before  taking  road  materials  from,  lOG 

CROWN  LANDS  ACT.     (See  Cromi.) 
CUICUNQUE  ALiqUID  COXCEDITUR,  d-c.,  268 

CUMBERLAND, 

obsolete  customs  in,  521  n. 

CURTESY,  TENANT  BY, 

is  impeachable  of  waste,  52 
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CUSTOM.     (See  Carmcall ;  Cost-Bock   and  Stannary  ComjyanicS ;    Cumberland  ; 
Derbyshire  Rights,  dx.  ;  Devonshire  ;  Durham  ;  Gloucestershire  Rights^  d-c.  ; 
Man,  Isle  of ;  Sotncrsetsliire  ;  Staffordshire;  Tin-£ou}uitng ;  Yorkshire.) 
agricultural  leases,  c.  under,  empowering  lessee  to  appropriate  flints,  17,  54 

(Tucker  v.  Linger  affirmed,  8  Appeal  Cases,  508) 
approve  other  than  under  Statute  of  Merton,  custom  mav  entitle  lord  to,  151 
cost-book  shares,  admissibility  of  evidence  as  to  sales  of,  465 
devolution  of  fixtures  sometimes  determined  by,  267 
leeal  damage,  doubtful  whether  compens.  by,  for  act  not  being,  389,  390 
minerals,  meaning  of,  may  be  restricted  by,  17 
prescription  and  custom,  difference  between,  90  n. 
requisites  of,  90  n. 
support  for  land  in  natural  state,  exclusion  by,  of  right  of,  306 — 309 

may  be  excluded  if  making  compensation  is  part  of  custom,  306 
probably  may  in  other  cases,  306 — 308 

nee.  to  show  oust,  and  its  exstce.  at  time  of  sevce.,  308 
no  diff.  between  fhlds.  and  cphlds.  as  to  exclusn.  by  c, 
308 
wastes,  right  by  custom  to  withdraw  support  from,  good,  308, 
309 
liability  under  custom  to  make  compensation  in  respect  of,  309 
withdnwal  of,  may  entail  liability,  if  working  contrary  to  c,  309 
user,  rieht  of,  of  lord  of  manor, 

lord  may  by  custom  dig  pits  or  deposit  rubbish,  &c.,  on  cphld.,  108 
customary  user  must  not  be  without  limitation,  108,  109 

bad  if  it  would  make  copyhold  tenmt.  useless,  108,  109 
may  by  oust,  use  subsoil  of  cop.  for  carre.  of  mnrls.,  87,  88,  108 
dig  pits  or  deposit  rubbish  on  wastes,  108 
right  of,  for  neighbour,  285 
compensation  for  damace  by  exercise  payable  once  for  all,  285 
no  liability  for  future  damage  from  same  cause,  285 
void  because  unreasonable,  meaning  of  custom  being,  90  n. 
wastes,  validity  and  evidence  of  customs  as  to,  152 
water,  customary  ri^ht  to  foul,  397 
way,  customary  rights  of,  375  n. 
Workings.     (See,  under  present  title,  tiser.) 

concurrent  customs,  one  for  lord  and  other  for  copyholder,  104 
copyholder  for  life  or  inheritance  may  by  custom  work  in  wastes,  91,  92 
copyholder  may  by  custom  work  new  mines  or  quarries  in  copyhold,  98 
or  diff  sand  or  clay  for  sale,  98 

orlora  may  not  in  absence  of  c.  wrk.  new  mines  or  quarries,  74 
Crown  quarries,  gales  of,  not  grantable  by  custom  without  accounting 

for  proceeds,  91 
customary,  admissibility  9f,  to  negative  custom,  not  mentioned,  101 
customary  freeholder,  customary  ri^ht  of,  to  work,  98 
evidence  of  custom  as  to  different  kind  of  mineral,  101 

as  to  neighbouring  manor — copyholders  and  their 
tenements, 
not  in  general  admissible,  100 

immaterial  in  gen.  that  one  manor  subinfeud.  of  other,  100 
contra  where  Question  between  copyholders  intei'  m,  100 
or  in  Coruwalt  or  Derbyshire,  100 
evidence  of  custom  as  to  neij^hbouring  manor,  copyholders  and  wastes, 
not  in  general  admissible,  93 

contra  with  manor  havins  phys.  simil.  as  in  fens,  93 
or  in  Cornwall  or  Derbyshire,  93 
particular  tenements,  custom  for,  not  provable  for  gen.  c,  93 
reputation,  admissibility  of  general  evidence  of,  93 
evidence  of  custom  as  to  timber,  100,  101 

old  deed  or  customary  to  negative  custom  not  mentioned,  101 
highways,  no  right  by  custom  in  surveyors,  &c.,  of,  to  take  stones,  &c., 

from  land  of  others,  91 
inhabitants,  no  right  by  custom  in,  to  take  sand,  &c.,  from  land  of  others, 

90,91 
injunction  to  restrain  improper  exercise  of  profit  <i  preivdrc,  92 
Irish  holding,  and  Ir.  Act,  44  &  45  Vict.  c.  49,  92,  93 
jury,  custom  is  question  of  fact  for,  99 
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CUSTOM  —continued. 
Working — 

limit,  immaterial  that  ciist. -right  of  cphldr.  io  cphld.  be  witfat.,  08,  103 
lord  may  by  c.  dig  pits  and  work  new  ms.  or  qs.  in  cphld,  88,  102,  108 
or  cphldr.  may  not  in  absence  of  c.  work  new  mines  or  quarries,  74 
occupant  may  claim  proHt  a  prrn4re  in  waste,  doubt  if,  92 
omis  on  copyholder  to  show  customary  ri^ht  to  work  new  mines,  99 
Prescription  Act  not  aifect  claim  by  copyholder  to  work  in  cop.,  99 
profit  a  prendre  seldom  claimable  by  custom,  90 

immaterial  that  exercise  of  custom  be  ancient  and  clear,  91 
reason  why  not  so  claimable,  94 
restriction,  profit  d  prendre  not  claimable  without,  92 
sliore,  right  of  digging  gravel  on,  for  ballast,  93 
thirty  years,  if  existence  of  custom  inferable,  not  necessary  to  show 

enjoyment  for,  99 
turbary,  common  of,  must  be  claimed  for  ancient  building,  and  to  be 

spent  there,  92,  95 
occu|)ant  cannot  claim,  92 
wantonly,  lord  of  manor  restrainable,  if  he  digs,  103,  104 
waste,  person  improperly  exercising  profit  ft  prendre  commits,  92 
wastes,  copyholder  for  life  or  inheritance,  may  by  custom  work  in,  91,  92 
doubtful  whether  lord  can  by  custom  work  in,  without  leaving 

common,  102,  103 
he  ])crhap8  may,  if  bound  to  compensate,  103 

CUSTOMARY, 

admissibility  in  evidence  of,  to  negative  custom  not  mentioned,  101 

CUSTOMARY  FREEHOLDER.     (See  Copyholdei-.) 

custom  may  entitle,  to  work  new  mines  or  quarries,  98 

evidence  that  he  is,  fact  that  tenant  has  no  property  in  mines  often,  35 

possession  of  mines  and  quarries  in,  35,  75 

property  in  mines  and  quarries  in  general  in  lord,  35,  75 

but  may  be  shown  to  be  in  tenant,  35,  36 
workings  by,  on  similar  footing  to  those  of  copyholder,  75 

CUSTOMS.     (See  Ctistom,) 

duties  of,  on  tin,  441  n. 

CUTS-OUT,  488,  488  n. 


DAMAGE, 

wilful,  to  appliances,  &c.,  under  Regulation  Acts,  588 

DAMAGES.     (See   Co-oWMr;    Copyholder;   Cost-hook'  wid-   Sfantutry  ComiMute^ ; 
Derbyshire  JUghiSf  dH:.  ;  Fraud  ;  OlouceaUmhirc  RigMs,  etc. ;  Leasn  ;  Life  or 
Vears,  Tomnt  for ;  Measure  of  Damages ;  Partner;  Jinilways  Chuses  Con- 
solidation   Act;    Roadways;    Stannaries    Courts;    Siqiport ;     Transfer; 
TrcsjHiss;  User;  Water.) 
consequential.     (See  Measure  of  Damages.) 

to  trade,  through  witharawal  of  support,  301,  302 

DANGER, 

imprisonment  for  offences  calculated  to  cause,  573 

to  life  involved,  injunction  not  granted,  if  probable,  230 

DEAD  RENT.     (See  Gloucestershire  Rights^  <tc.  ;  Royalty.) 

ocddente,  lessee  should  stipulate  for  deductions  from,  in  respect  of,  217 

right  to  surrender  in  case  of,  243 
actually  worked,  payable  although  mine  never,  215 
average  clause,  lessee  should  stipulate  for,  217,  218 

eflfectof,  217,218 
contract  stipulates  for  'all  usual  covenants,'  effect  of  omitting  to  stipulate 

for,  where,  194 
deduct  royalty,  immaterial  as  to  liability  to  pay,  that  lessee  may,  215 


INDEX.  689 

DEAD  KENT— ^oniiniiijrf. 

diligeDtly,  coveDaat  to  work,  is  nnsafe  substitttte  for,  216 
dlBtress  lies  for,  225 

exhaustion,  lessee  should  stipulate  for  liberty  to  surrender,  in  case  of,  243 
of  mine  is  immaterial  as  to  liability  to  pay,  215 
prob.  contra  if  exhaustion  thro,  former  unknown  workings,  216 
faults,  lessee  should  stipulate  for  deductions  from,  in  respect  of,  217 

payable  although  mine  not  worth  working  because  of  unknown,  215 
fraudulently  abstaining  from  working  to  evade  payment,  216 
lessor  should  always  stipulate  for  reservation  of,  214,  215 
nonentity,  effect  ot  reserving,  on  right  to  enforce  contnict,  where  mine  a,  190 

fact  that  mine  is  a,  is  immaterial  as  to  liability  te  pay,  215,  216 
pits,  covenant  to  take  usual  p.teps  to  siuk,  is  unsafe  substitute  for,  216 
regularly,  covenant  to  work,  is  unsafe  substitute  for,  216 
royalty,  lessee  cannot  escape  payment  by  offering  to  pay,  215 
Scotch  law,  216  n. 

Settled  Land  Act,  may  be  reserved  under,  1G5 

specified  quantity  in  each  year,   covenant  to  get,  is  unsafe    substitute 
for,  216 
time,  lessee  sometimes  stipulates  for  exemption  for,  218  n.,  233 
support,  effect  of  reservin£[,  as  regards,  323 
surrender,  on  minerals  being  worked  out,  immaterial  as  to  liability  to  pay, 

that  lessee  may,  215 
under  all  circumstances,  when  reserved,  usually  payable,  215 
working,  covenants  as  to,  are  unsafe  substitute  for,  216,  217 

payable  although  mine  not  worth,  215 
workmanlike  manner,  covenant  to  work  in,  is  unsafe  substitute  for,  216 

DEAN  AND  CHAPTER, 

leases  may  not  be  granted  by,  175,  176.     (See  EccUs,  Leas,  AcU,) 
working,  position  of,  as  to,  78 

DEAN,  FOREST  OF.     (See  OloucesUrshire  RiglUs,  d-e.) 

DEATH.     (See  AirpariiomnerU  Act ;  Co-owner  ;  Cost-book  and  Stannary  Comjxtnics  ; 
Derbyshire,  Rights,  dx. ;  Drvolutiati ;  Dower  ;  FiHurts  ;  Liuna  ;  Mortmain 
Ads;  Partner;  Rent;  Tin-bounding.) 
accident,  notification  of  death  resulting  from,  602 
gale,  loss  of  right  to,  by,  495 
inquests,  602 

of  cost-book  member  converts  interest  in  land  (if  any)  into  personalty,  475 

does  not  dissolve  company,  474^  475 
workman,  where  remedy  under  Employers'  liability  Act,  611 
partner  operates  as  dissolution,  262 
support,  remedy  in  respect  of,  may  be  destroyed  by,  354 

(See  Chapman  i\  Day,  now  reported  on  appeal  in  49  L.  T.  436. ) 
tort,  remedy  may  be  destroyed  by,  where  personal,  544 

e.(j.,  where  consequential  damage  through  trespass,  544 
where  tort  within  six  months  before  death,  action  within  limited 
time,  544,  545 
trespass,  remedy  in  respect  of,  not  destroyed  by,  544 
waste,  remedy  against  copyholder  in  respect  of,  not  destroyed  by,  73 

tenant  for  life  or  years  in  resp.  of,  not  destroyed  by, 
57,  58 
way,  remedy  for  wrongful  user  of  right  of,  destroyed  by,  379 

(Phillips  r.  Homfray,  now  reported  24  Ch.  D.  439.) 

DEBENTURE  HOLDER, 

appointment  of  interim  receiver  and  manager,  at  instance  of,  209 

form  of  order,  209  n.,  210  n. 

DEBT.     (See  BarmoU  Courts;  Derbyshire  Rights,  dx,) 

DEDUCTIONS.     (See  Incotne  Tax;  Lease;  Rating.) 
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DEED, 

necessary  to  create  legal  grant  of  right  of  water,  384  o. 

way,  356 
interest  in  licence,  251 

transfer  of  licence,  252 

DELAY.      (See  Ar/fi/{r.srr,irr.) 

abandonment  by  i>cr8on  with  legal  interest  nee.  to  bar  rights,  120,  121 

but  relief  only  obtainable  on  terms,  121 
possession  immaterial,  if  subsequent,  194 
account,  delay  may  be  bar  against  partner  applying  for,  120,  121 
assertion  of  claim  insiifhcient  to  keep  right  alive,  121 
company,  effect  of  laches  by,  200  n. 

contract  to  sell  or  lease,  delay  may  bar  ri^ht  to  enforce,  194 
periods  which  were  formerly  held  fatal,  194 
shorter  periocls  now  held  fatal,  194,  195 

exceptional  circumstances,  delay  not  fatal  nnder,  195 
copyholder,  delay  may  bar  relief  against,  73,  74 
disability,  delay  no  Kar  when  claimant  nnder,  122 
equitable  interest,  delay  may  be  bar  against  partner  ynih.  mere,  120 
exi^nditure,  effect  of,  121,  122,  544 
fluctuating  character  of  mining  operations,  120 
forfeit,  delay  may  bar  right  of  lessor  to,  242 
fraud,  delay  may  bar  right  to  rescind  contract  for,  200 
gale,  contract  for  purchase  of,  491 
injunction,  delay  may  bar  right  to  interlocutory,  544 
laches,  person  with  legal  interest  not  barred  by  mere,  121 
legal  interest  and  abandonment  of  rights,  120 

insistence  on  and  recognition  of  rights,  120,  121 
life  or  years,  delay  may  bar  remedy  against  tenant  for,  63 
Limitations,  abandonment  for  six  years  sufficient  by  analogy  to  iStat.  of,  120 

in  mining  property  Court  goes  beyond  analogy  of  Stat,  of,  121 
receiver  and  manager,  delay  may  bar  right  against  partner  applying  for,  117 
refused,  delay  no  bar,  when  application  for  accounts  made  ana,  122 
renewal  of  lease,  delay  may  bar  right  of  partner  to  enforce  trust  on,  121 

effect  of  non-communication  of  intention  to  apply  for,  122 
representative,  application  of  doctrine  of,  against  personal,  122 
rescind  contract  for  fraud,  delay  may  bar  right  to,  200 

mineral  contract,  laches  peciUiarly  applicable  to  action  to,  200 
time  of  the  essence  in  mining  contracts,  though  not  originally  named,  195 
rrtjo,  either  party  may  wn  reasonable  time,  and  in  default  rescind,  196 
trespasser,  delay  may  bar  remedy  b^  interl.  injn.  against  alleged,  544 
trust  express,  than  where  constructive,  ttnnbJr  delay  less  fatal  where,  122 
uncertainty,  difficult  to  get  rid  of  objection  of,  by  showing  no,  122 
water  riglits,  delay  may  bar  right  to  restrain  infringement  of,  395 

DELIVERY  IN  SPECIE  BY  WAY  OF  RENT,  221,  222 

DEMESNE  LANDS.     (See  Wastes.) 

DEPRIVATION, 

bishop,  78 
parson,  82 

DEPUTY  BARM  ASTER,  503.     (See  Derhtjshire  Hiijhts,  6x.) 

DEPUTY  GAVELLER.     (See  Gloucestershire  Rights,  <C-c.) 

DtePUTY  STEWARDS,  603.     (See  Dcrhjshire  Rights,  d-c,) 

DERBYSHIRE  RIGHTS,  COURTS,  AND  CUSTOMS.     (See  Bannx^  Courts.) 
account  of  lot,  action  for,  512 

tithes,  action  for,  518 
actions.     (See  Barmotc  Courts.) 
appeals,  507 

Asnford,  property  in  lead  mines,  &c.,  in,  38,  500 
bankruptcy,  512 
Barmasters.     (See  Bannotc  Courts, ) 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CVSTOMB— continued, 
bolland,  meaning  of,  502  n. 
buildings,  devolution  of,  as  personalty,  516  d. 
duty  of  miner  as  to  remoYins,  516 
right  of  miner  to  erect  and  alter,  514 

remove,  515,  516 
(incoming)  to  require  removal,  618 
(outgoing)  to  remove,  518 
co-adventurers,  mutual  rights  of,  517 
consideration  for  transfer  to  be  stated,  512 
consolidated  veins,  forfeiture  as  to,  514  n. 
consolidation  of  veins,  511 
contract,  customary  rights  may  be  lost  by,  509 
contribution,  forfeiture  for  non-,  517 
cope,  meaning  of,  511,  512 
measurement  of,  512 
payment  of,  how  enforceable,  512 
County  Court,  damage  for  working  in  excepted  places  recovered  in,  509  n. 
Courts.     (See  BarmoU  Courts.) 
Cricb,  property  in  lead  mines,  &c.,  in,  38,  500 
Crown  and  miners,  mutual  rights  of,  508 — 513 

lessee  under,  person  who  becomes,  not  lose  customary  rights,  509 
right  of  ppty.  of,  in  lead  ms.  in  High  Peak  &  Wirksworth,  37,  38,  500 
in  onties  payable  in  respect  of  them,  500 
to  third  meer  in  High  Peak,  509,  510 

other  districts,  510 
working  third  meer,  position  of,  as  to,  516,  517 
costomary  right  to  search  for  and  dig  lead  mines,  500,  501,  508 
Customs,  Articles,  Rules  and  Orders,  New  and  Additional,  501  n. 
origin  of,  501  n. 

scheduled  to  statutes,  501,  501  u. 
damage  through  working  in  excepted  places,  liability  for,  509 

how  recovered,  509  n. 
debt,  creditors  in  respect  of  mines  may  recover  in  action  of,  504,  519.     (See 

Barmote  Cxnirts.) 
Deputy  Barmasters  and  Stewards.     (See  Barmote  Courts.) 
devolution  of  buildings  and  machinery  as  personalty,  516  n. 
on  bankruptcy,  512 
under  will  or  codicil,  513 
dig  lead  mines,  &c.,  prinid  facie  right  of  every  subject  to,  500,  501,  508 
dish,  capacity  of,  512  n. 

freeinff,  511 
duties  payable  in  respect  of  lead  mines,  property  in,  500 
entry  as  to  consolidation,  511 
gift,  510 

grant,  conveyance,  probate,  &c.,  other  than  in  High  Peak,  513 
transfer  in  High  Peak,  612 
effect  of,  512 
priority  of,  513 
execution.     (See  Barmote  Courts.) 

Eyam,  claim  by  owners  of  ancient  freeholds  in,  to  be  exempt  from  customs 
and  jurisdiction,  502  n.,  503  n. 
property  in  lead  mines,  &c.,  in,  38,  500 
fences  for  protection  of  cattle,  515 

finder,  right  of,  in  Hiffh  Peak,  to  two  meers,  and  to  subseq.  meers,  509,  510 
rights  of,  in  other  districts,  510 

upon  non- working  of  third  meer,  510,  511 
fixtures.     (See,  under  present  title,  buildings^  machinery.) 
forfeiture.     {See  Forfeiture.) 
founder,  meaning  of,  509 
freehold,  interests  of  miners  are,  511 
freeing-dish,  meaning  of,  511 

when  and  how  paid,  511 
forfeiture  for  non-,  513 
gift,  510 

entry  of  particulars  of,  510 
gifts,  origin  of  title,  517 

T  T 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CUSTOMS— con «wiM«i. 

Sand  jury.     (See  Barnwtc  Courts. ) 
artingtoD,  property  in  lead  mines,  &c.,  in,  38,  500 
High  Peak,  property  in  lead  mines,  &c.  in,  in  Crown,  37,  500 
transfer,  bankruptcy  and  devolution  in,  512,  513 
rights  to  meers  m,  509,  510 
injury  to  mineral  property,  516 
jury  on  trial  decide  fact  of  priority  of  title,  517 
King's  Field  in  High  Peak,  property  in  lead  mines,  &c.  in,  37,  500 

Wirksworth  or  Low  Peak,  ppty  in  lead  mines  in,  37, 38,  500 
land  containing  mines,  property  in,  500 
landowners  and  miners,  mutual  rights  of,  514 — 517 

right  of,  to  dispose  of  other  minerals  and  rubbish,  516 
lease,  customary  rights  may  be  lost  by  taking,  509 

no  customary  right  to  surrender,  if  mine  not  workable  at  profit,  197 
lessee  under  Crown  of  mineral  duties,  person,  who  becomes,  not  lose  custo- 
mary rights,  509 
levelling  &nd,  duty  as  to,  516 

licence,  customary  rights  may  be  lost  by  taking,  509 
Litton,  property  in  lead  mines,  &c.,  in,  38,  500 
lot,  meaning  of,  511 

payment  of,  action  of  account  for,  512 
setting  apart  of,  512 
Low  Peak,  property  in  lead  mines  in,  37,  38,  500 
machinery,  devolution  of,  as  personalty,  516  n. 
right  of  miner  to  erect  or  alter,  514 

remove,  515,  516 
(incoming)  to  require  removal,  518 
(outgoing)  to  remove,  518 
manor,  evidence  of  custom  in  one,  Omissible,  to  show  oust,  in  or.,  93,  502 

even  where  question  as  between  lord  and  tenant,  100,  502 
measurement  of  cope,  512 

selling  or  removing  ore  before,  forfeiture  for,  513 
meer,  length  of,  510 

right  of  Crown  or  its  lessees  to  third,  509,  510 
forfeiture  for  trespass  in,  513 
position  of  Crown  in  working,  516,  517 
rights  of  tinder  upon  non-working  of,  510,  511 
setting  out  of,  510 
meers,  rieht  of  finder  to  two,  509,  510 

siiDsequent,  right  of  finder  to,  510 
Met.  Mines  Regulation  Act,  doubtful  whether  applicable  to  Crown  mines 
subject  to  Derbyshire  custom,  502,  569 
if  applicable,  lessee  of  mineral  duties  may  not  be  liable,  599 
mine,  statutory  meaning  of,  501 
mineral  property,  statutory  meaning  of,  501 

execution  against,  508 
injury  to,  516 
miners  and  other  miners,  mutual  rights  of,  517,  518 
New  and  Additional  Customs,  Articles,  Rules,  and  Orders,  501  n. 
ore,  statutory  meaning  of,  501,  502 
origin  of  customs,  501  n. 

Peak  Forest,  property  in  lead  mines,  &c.,  in,  38,  500 
pee,  meaning  of,  and  working  in,  517 
personalty,  building  and  machinery  devolve  as,  516  n. 
priority  of  entered  documents,  513 

finding,  title  determined  by,  517 

jury  on  trial  decide  fact  of,  517 
longest  ownership  prevails  in  disputes  as  to,  517 
proceedings.     (See  Bai'viotc  Courts.) 
quarter  cord,  meaning  of,  510  n. 

fjuicquid  plantatur  solo  solo  etdit,  non-application  of  maxim,  515 
rateability  as  between  Crown  lessee,  &c.,  and  miner,  511,  565 
recovery  of  possession  for  non-contribution  to  expenses,  517 

freeing,  513 
workinff,  517 
trespass  in  third  meer,  513 
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DERBYSHIRE  RIGHTS,  COURTS,  AND  CVSTOUB-^mUinued. 
recovery  of  possession  in  action  of  title,  517 
relief  to  mines,  giving,  392  n.,  519 
retainer  of  ore,  where  trespass  suspected,  518 
rubbish,  right  of  landowners  to  dispose  of,  516 

search  for  lead  mines,  &c.,  primd  facie  right  of  evexy  subject  to,  500, 
501,508 
places  excepted  from  right,  508 
right,  how  lost,  509 

not  lost,  509 
working  rights  as  to  excepted  places,  508,  509 
security  from  alleged  trespasser,  518 

enforcement  of,  518 
smytham,  meaning  of,  502  n. 

former  non-exemption  of,  from  duties,  511  n.,  512  n. 
statute  and  scheduled  articles  and  customs,  regulation  of,  by,  501,  501  n. 
Stewards.     (See  Bamwte  Courts. ) 

Stoney  Middleton,  property  in  lead  mines,  &c.,  in,  38,  500 
surface,  right  of  miner  to  exclusive  use  of,  for  mining  purposes,  514 
no  user  of,  in  High  Peak  for  ore,  &c.,  from  Wirks worth,  514 

au.,  user  of,  of  one  owner  for  produce  of  other  owner,  515 
,  property  in  lead  mines,  &a,  in,  38,  500 
tithes,  518,  519,  567 

enforceable  by  action  for  account,  518 
not  due  of  common  right,  519,  567 
title,  action  of,  517.     (See  Barmote  Courts,) 

recovery  of  possession  in,  517 
gift  is  origin  of,  517 
priority  of  finding  determines,  517 
transfer.     (See  Transfer.) 
trespass,  action  of,  504.     (See  Bamwte  Courts.) 
damages,  517 

in  third  meer,  forfeiture  for,  513 
unwatering  mines,  392  n.,  519 

compensation  in  respect  of,  519 
how  recoverable,  519 
vein,  statutory  meaning  of,  501 
veins,  approach,  meeting,  and  intersection  of,  517 

consolidation  of,  511 
vendor  need  not  mention  existence  of  customary  rights,  189 
views  of  mines,  505,  506 

expenses  of,  506  n. 
trespass,  for  ascertaining,  517,  518 
adjourned  view,  518 
water.     (See,  under  present  title,  unitxitering.) 

richts  of,  514,  514  n. 
way,  rights  of,  514,  514  n. 
wiU  or  codicil,  devolution  under,  513 

entry  of  probate,  513 
Wirksworth,  property  in  lead  mines,  &c.,  in,  in  Crown,  37,  38,  500 
working,  forfeiture  for  non-,  513,  517,  518 

third  meer,  position  of  Crown  in,  516,  517 

right  of  finder  upon  non-working  of,  510,  511 
Youlgreave,  property  in  lead  mines,  &c.,  in,  38,  500 

DEVISE.    {See  MoHmain  Ads ;  TTiU.) 

DEVOLUTION.     (See  Apportumment  Ad  ;  Banhruptfy  ;  Co-oioner ;  Cost-hook  and 
Stannary  Companies ;  Derbyshire  Rights,  <fcc.  ;   Doioer ;  Fixtures ;   Mort- 
main Ads ;  Partner;  Bent;  Tin^houiuiing.) 
minerals,  when  severed  by  tenant  for  life,  devolve  on  personal  representa- 
tive, 266 
unsevered,  devolve  as  part  of  mine  containing  them,  263 

DEVONPORT,  416 

T  T  2 
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DEVONSHIRE.     (See  Cost-hook  and  Stannary  Companies;  Stannaries  Courts;  Ti*- 
hmnfHng. ) 
evidence  of  custom  in  one  manor  in,  admiBsible  to  show  ciistoin  in  other,  441 

immaterial  that  question  is  between  lord  and  tenant,  441 
vendor  need  not  mention  existence  of  customary  rights  in,  189 

DILAPIDATIONS.     (See  Parson.) 

DILIGENTLY, 

effect  of  covenant  to  work,  216,  217 

DIRECTOItS.     (See  Cost-Book  and  Stannary  Companies,) 

•  DISBURSEMENTS ' 

do  not  include  trade  allowances,  538 

DISCONTINUANCE 

of  possession,  effect  of  Statute  of  Limitations  as  to,  527,  528 

DISCOVERY.     (See  DocumeiUs;  Inspection,) 

DISH, 

oapacity  of,  under  Derbyshire  custom,  512  n. 
render  of,  by  Cornish  tin-bounder,  430,  431,  433 
Devonshire  tin-bounder,  437 

DISSOLUTION.     (See  Cost-booh  and  Stannary  Companies,) 

DISTRESS, 

levy  of  wages  by,  610  n. 

lies  for  non-payment  of  dead-rent,  or  royalty  or  footage  rent,  226 

rent  for  gales,  486 
not  applicable  to  subject-matter  of  licence,  254 
power  of,  runs  with  land,  226 
under  mining  lease,  Bills  of  Sale  Act,  1878,  not  applicable  to,  226  n. 

DOCUMENTS, 

inspection  of,  in  coses  of  trespass,  542 

production  of,  in  cases  as  to  t)oundaries,  207  Um  <'24  n. 

DOWER.     (See  Dou:rc-ss, ) 

assignment  of—  mode  of  valuation,  262,  263 

hardly  ever  assigned  at  present  day,  263 
due  of  mines  or  quarries  worked  during  coverture,  262 
not  due  of  mines  or  quarries  not  so  worked,  262 

DOWRESS.     (See  Dotm-. ) 

is  impeachable  of  waste,  52 

may  not  work  new  mines  or  quarries,  52 

receive  third  of  capital  of  easement  rent,  48 

sale  proceeds  or  rents  or  royalties,  48 
income  if  reversioner  or  remainderman  works,  65 
work  open  mines  or  quarries,  48 
on  same  footing  as  to  worKiogs  as  ordinary  tenant  for  life,  48 

DRAINAGE.     (See  Lease;  IVaUr.) 

adit,  no  custom  in  Cornwall  as  to  perpetual  use  of,  440 
unwatering  mines  under  Derbyshire  custom,  519 

DRAINS.     (See  Lease;  JVater.) 
mxJicious  injuries  to,  547 

DRESSING  ACCOMMODATION 

in  metaUif.  mines,  585  / 

DROWNING.     (See  Lease;  Water.) 

DUCHY  OF  CORNWALL  MANAGEMENT  ACTT,  145, 146,  174.    (See  Duke  of 
CormvaU. ) 
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DUCHY  OF  LANCASTEB,  500 


DUES, 

meaniog  of,  Iq  Rat.  Act,  1874,  560 

DUKE  OF  CORNWALL.    (See  Stannaries  Courts;  Tin-Soioiding.) 
airways,  rights  of,  as  to,  277,  376 
assessional  manors,  rights  of  property  in  mines  in,  38,  39 

working  rights  of,  as  to  surface  of,  277,  278 
award  under  7  &  8  Vict.  c.  105,  property  of,  under,  39 

Statute  of  Limitations  does  not  apply  to 
property  of,  uuder,  529,  530 
compensation  to  person  on  whose  land  Duke  enters,  278 

jurisdiction  of  Vice-Warden  as  to,  278 

mode  of  dealing  with,  278 

recovery  of,  279 
conventionary  tenements,  38,  39 
copper  ore,  former  property  as  to,  39  n. 
Cornwall  Submarine  Mines  Act,  39,  40 

origin  of  Act,  39  n. 
costs  in  respect  oif  entry  on  land  and  recovery  thereof,  279 
creditor,  person  on  whose  land  Duke  enters  has  privileges  of  mining,  279,  460 
Dachy  of  Cornwall  Management  Act,  145,  146,  174 
enfranchise  mines  or  quarries,  Prince  of  Wales  may,  145 
estuaries,  proi>er^  in  mines  under,  39 

evidence,  adnussioility  in,  of  answers  of  conventionary  tenants,  38  n.,  441 
exchange,  mined  or  quarries,  Prince  of  Wales  may,  145 
fines  on  leases,  174 

lease  for  thirty-one  years.  Prince  of  Wales  may,  174 

Limitations,  claim  of,  to  ms.  in  Cornwall,  when  barred  by  Stat,  of,  529,  530 
minerals,  meaning  of,  in  Duchy  of  Cornwall  Management  Act,  145  n. 
mines  and  minerals,  meaning  of,  in  Cornwall  Submarine  Mines  Act,  40  n. 
new  and  open  mines,  &c.,  may  be  leased,  174 
non-age  or  non-existence  of,  146 
notice  before  entry,  when  required  to  be  given,  278 
proceeds  of  sales  and  exchanges,  application  of,  146 
purchase  mines  or  quarries.  Prince  of  Wales  may,  145 
Kegistrar  of  Stannary  Courts,  duties  of,  as  to  Duchy  mines,  423  n. 
renewal  of  leases,  174 
rents  on  leases,  174 

rivers,  property  in  mines  under  tidal,  belowJow  water,  in,  39 
roadways,  right  of,  as  to,  277,  278,  371 

schedules  and  maps  to  statutory  award,  discrepancies  between,  39  n* 
sea,  mines,  &c.,  below  low  water  under,  in  Crown,  39,  40 
sea-shore,  mines,  &c. ,  under,  between  hieh  and  low  water  in,  39 

except  mines,  &c.,  in  land  below  high  water  in  Crown  manor,  39 
security  for  damage,  when  person  other  than  Duke  works,  278 
sell  mines  or  c^uarries.  Prince  of  Wales  may,  145 
stamp  duty,  licences  for  not  more  than  year  exempt  from,  257 
Stannary  Courts,  property  provided  for  use  of,  vested  in,  428  n. 
support  for  dwelling  houses,  ftc.  when  Duke  works,  278,  310 
surrender  of  leases,  174 
tin  mines,  Ac,  in  Tywarnhaile,  property  in,  38 

Tyas,  property  in,  38,  39 
Tywarnhaile  and  Tywarnhaile  Tyas,  leases,  &c.  of  mines  in,  174 
Vice- Warden,  jurisdn.  of,  in  respect  of  working  rights  of  D.,  278,  279,  422 
water,  right  of,  to  take,  use,  ana  divert,  277,  2^8,  385 
way,  rights  of,  of,  277,  278,  371,  376 

DURHAM.     (See  Univcrsitie-a  and  College  Estates  Act.) 

tithe  ore  due  by  custom  in  Teasdale  Forest  and  Stanhope-in-Weardale,  in, 
520,  521,  667 
action  for  acconnt  of,  521 
inspection  of  mine  by  impropriator,  521 

DUTY.    (See  Succession  Duty. ) 
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EARTHENWARE  WORKS, 

application  of  Factory  and  Workshop  Acta  to,  606 

EA>SEMEXTS.     (Hee  AincTi/s ;  Fnfrnnchisenicnt  Acts;  Nuisance;  Powers;  Road' 
icayH ;  Snjfjhirt  ;  U.tcr  :  Water.) 
grantee  of,  not  in  general  rateable,  564 

contra  where  he  excludes  all  other  persons,  564 

ECCXESIASTICAL  COMMISSIOXERS.    (See  Ecclesiastical  Leasi)ig  Ads.) 

ECCLESIASTICAL  LEASING  ACTS, 
bishop,  notice  to,  of  sale,  &c.,  146 
building  leases,  mines  to  be  excepted  on,  178 

materials,  178 
contracts  for  leases,  177 

sales,  &c.,  146 
Ecclesiastical  Commissioners,  approval  of,  to  leases,  176,  177 

sales,  &c.,  146 
exchange  mines  or  quarries,  power  of  ecclesiastical  corporation  to,  146 
farming  leases,  mines  to  be  excepted  on,  178 
incidental  rights  and  easements,  power  to  grant,  176 
Isle  of  Man,  non-application  of,  to,  176  n.,  520  n. 

land  tax,  mines,  kc.,  in  lands  sold  for  redemption  of,  do  not  pass,  146,  147 
lease,  ecclesiastical  corp.  may  in  gen.,  ace.  to  approval  of  Eecl.  Comma.,  176 
leases  under  14  k  15  Vict.  c.  104,  177  n. 
licences,  power  to  grant,  177 

lord  of  manor,  to  copyhold  lease,  consent  of,  necessary,  177 
palace  of  bishop,  enjoyment  of,  not  to  be  prejudiced,  177 
partition  mines  or  quarries,  power  of  ecclesiastical  corporation  to,  146 
patron,  consent  of,  to  sale  or  lease,  146,  177 
proceeds  of  sales,  &c.,  application  of,  147 
renewal  of  leases,  176,  177 

under  23  &  24  Vict.  c.  124,  178  n. 
rents,  application  of,  177 

sell  mines  or  quarries,  power  of  ecclesiastical  corporation  to,  146 
surrender  of  leases,  176,  177 

EJECTMENT.     (See  Establishment  of  Title  ;  For/eUure  ;  Recovery  of  Possession,) 

EMPLOYER      (See  Employers  ajid   Workmen  Act;  Employers'  Liahilily  Act; 
Factory  and  Workshop  Acts  ;  Regulation  Acts  ;  Truck  Act,) 
liability  of,  for  trespass  of  minerals  by  servant,  530 

EMPLOYERS  AND  WORKMEN  ACT,  1875, 
meaning  of  workman  in,  610 

EMPLOYERS'  LIABILITY  ACT,  1880, 

act  or  omission  of  person  in  service  of  employer,  when  injuiy  from,  611 

compensation,  amount  of,  under,  612 

conaition  of  ways,  works,  machinery,  &c.,  where  injury  from,  611 

contract  himself  out  of  Act,  workman  may,  613 

County  Court,  action  to  be  brought  in,  612 

employer,  meaning  of,  610 

knows  of  defect,  &c.,  and  fails  to  give  notice,  where  workman,  611,  612 

negligence  of  person  in  service  of  employer,  where  injury  from,  611 

servant,  when  employer  not  liable  for,  612,  613 

workman  killed  or  injured,  613 
notice  in  writing  of  injury,  612,  612  n. 

*  person  who  has  superintendence  entrusted  to  him,'  meaning  of,  610 
personal  injury,  remedy  for,  611 
procedure,  612 
workman,  meaning  of,  610,  611 

ENFORCEMENT  OF  JUDGMENTS  AND  ORDERS.     (See  BarmoU  Courts; 
Stannaries  Courts.) 
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ENFRANCHISE.     (See  Bnfrajichis&nieni  Ads ;  Enfranchisematis.) 
Duke  of  Cornwall  may,  as  to  Duchy  lands,  145 
life,  tenant  for,  may,  under  Settled  Land  Act,  130 

and  separately  deal  with  surface  and  mines  and  create  easements,  130 
trustees  may  with  sanction  of  Court  under  Conf.  Sales  Act,  134 
past  enfranchisements  made  by,  confirmed,  133,  134 

ENFRANCHISEMENT  ACTS.     {See  En/ranMse ;  Enfrmickisenicnts.) 

agree  as  to  commutn.  or  enfrchnt.,  power  of  lords  and  tenants  to,  148,  149 

agreed  on,  commutation  may  extend  to  mines,  if,  36,  149,  182 

agreements  for  com.  or  eufr.  may  be  in  consideration  of  right  to  mines,  149 

compel  enfranchisement,  lords  or  tenants  may,  149,  150 

compulsory  enfranchisement  not  affect  mineral  rights  without  consent  io 

writing,  36,  150,  182,  203 
disputes,  power  of  Commissnrs.  to  determine,  not  affect  mineral  rights,  149 
easements  to  lord  for  mineral  purposes,  tenants  may  grant,  149 
except  mines  on  enfranchisement,  form  of  power  to,  149  n. 
support  under,  where  not  expressly  provided  for,  297,  298 

ENFRANCHISEMENTS.     (See  Enfranchise  ;  En/ranchisenieiU  Ads. ) 

property  in  ms.  or  qs.  under  yolunt.,  primd  facie  in  pson.  obtaining,  30 
veiraor  of,  need  not  explain  as  to  property  in  mines,  &c.,  189 

ENGINEMAN, 

attendiuice  of,  under  Regul.  Acts,  587 

ENGINES, 

malicious  injuries  to,  548 — 550 

EQUITABLE   WASTE.     (See   Life   or    Tears,    Tenant  for;  Marlgage ;  Sim2)lc, 
Tenant  in  Fee  ;  Tail,  Tenant  in.) 

ERECTION, 

malicious  injury  to,  548—550 
what  is  an,  549 

ESSENCE,  TIME  OF  THE, 

always  in  mining  contracts,  195 

ergo  either  party  may  fix  reasonable  time,  and  on  default  rescind,  195 

ESTABLISHMENT  OF  TITLE.     (See  Limitations,  Statutes  of) 
proceedings  for,  always  maintainable  as  to  mines,  524 
under  Land  Regist.  Act,  524 

ESTOVERS, 

tenant  for  life  or  years  may  dig  for,  in  new  mine  or  quarry,  51 

ETON.     (See  Unh.  and  Coll.  Estates  Act.) 

EVIDENCE.     (See  Custom  {Workings);  Cost-book  and  Stannary  Companies;  Ihike 
of  Comioall ;  Oloucestershire  Rights,  d-c. ;  Regul.  Ads;  Tin-bounditig.) 
coTenant,  admissibility  of  evidence  to  explain  local  meaning  of,  233  n. 
customary  right  of  copyholders  to  work  in  their  tenements,  e.  of,  99,  100 
language  amoDgst  miners,  admissibility  of  evidence  as  to  use  of,  214,  214  n. 
profits  A  prendre,  evidence  as  to,  93,  96.     (See  Custom;  Prescription,) 
wastes,  custom  as  to,  152 

EXAMINERS, 

for  granting  certificates  to  managers  under  Regulation  Acta,  577 
reports  of,  605 

EXCEPTION, 

distinguished  from  reservation,  11,  135 

mine  is  subject-matter  of,  1 1 

right  of  way  may  not  take  effect  as,  355  n. 
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EXCHANGE, 

Crown  lands,  145 

Duchy  of  Cornwall  lands,  145 

Ecclesiastical  Leasing  Acts,  146 

except  mines  on,  form  of  power  to,  135  n. 

Inclosure  Acts,  158 

life,  tenant  for,  may  under  Settled  Land  Act,  130,  131 

and  separately  deal  with  surface  and  mines,  and  create  rettrictionB  and 

easements,  130,  131 
undivided  share  in  mines,  &c.,  131 
trustees  may,  with  sanction  of  Court  under  CodL  Sales  Act,  134 
past  exchanges  made  by,  confirmed,  133,  134 

EXCHANGE,  BILL  OF.     (See  J?t7^*  of  Excliangc  Act;  Cost-Book  and  Stannary 
Companies ;  Partner.) 

EXCLUSIVE  LICENCE.     (See  Licence,) 

EXECUTION.     (See  Barmote  Courts ;  Cost-Book  and  Stannary  Companies  ;  Stan- 
naries Courts.) 

EXHAUSTION.    (See  Dead  JtcfU  ;  Income  Tax  ;  Rating.) 

EXPENDITURE.     (See  Acquiescence  ;  Delay. ) 

by  surface-owner  not  give  him  title  to  mines  by  prescription,  527 

EXPLOSIVES.    (See  Explosives  Act,  1875.) 
restrictions  as  to  use  of,  in  mines,  590 
exemptions  from  restrictions,  590,  591 

EXPLOSIVES  ACT,  1875, 

application  of,  to  mines,  598 

EYAM,  500,  et  se/j.     (See  Derbyshire  RiyhtSy  <tc. ) 

claim  by  owners  of  ancient  freeholds  in,  502  n.,  503  n. 


FACrOEY  AND  WORKSHOP  ACTS. 

non-textile  factory,  what  includea  in,  606,  607 
provisions  of,  as  to  employment  of  girls,  607 

taking  meals  and  meal  hours,  607 
working  overtime,  during  the  night,  &c.,  607 
workshop,  what  included  in,  607 

pit-banks  adjacent  to  shaft  of  mine,  607 
quarries,  607 

FAIRLY 

and  regularly,  effect  of  covenant  to  work,  217 

workable,  effect  of  covenant  to  work,  so  long  as  mine,  219 

wrought,  meaning  of,  in  stipulation  that  rent  should  cease,  243 

FALSA  DEMONSTRATIO.    (See  UncertaiiUy,) 

FAN, 

returns  as  to,  under  Regulation  Acts,  605 

FARM  TIN,  432 

FAULTS, 

effect  of  existence  of,  on  covenant  to  work  regularly,  217 

existence  of  unknown,  is  no  excuse  for  non-payment  of  dead  rent,  215 

lessee  should  stipulate  for  deductions  in  respect  of,  217 

FEE  SIMPLE.     {See  Simple,  Tenant  in  Fee.) 
mines  may  be  held  for  estate  in,  27 

FEE  TAIL.    (See  Tail,  Tenant  in.) 

mines  may  be  held  for  estate  in,  27 
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FELONY.    {See  Larceny;  Malicuma  Injuries ;  Regul.  Ads;  Selling  Fire;  WaUr,) 

FEME  COVERT.     (SeeDwrrcM;  JobUress.) 

FENCES.     (See  Derbyshire  Rights^  <Lc  ;  Gloucestershire  JligJUSj  id.  ;  Jtegiil  Acts. ) 
OQstomary  right,  compeoBation  for  damage  from  want  of,  by  exercise  of,  285 
highways,  duty  of  surveyors  of,  as  to,  105,  106 
want  of,  near,  when  a  nuisance,  270 
lessor  should  stipulate  as  to,  235 

shaft,  obligation  of  mine-owner  who  sinks,  to  keep  it  fenced,  285 
surface  owner  should,  on  severance,  stipulate  as  tK>,  208 

FENCING.     (See  Fences  ;  Begulalion  Acls, ) 

FIDUCIARY  RELATIONSHIP, 

tenant  for  life  probably  in,  towards  trustees  with  respect  to  purchase,  193 

FINE, 

meaning  of,  in  Rating  Act,  1874,  560 

FIRE.    (See  Gas  ;  SeUing  Fire, ) 

FIRE  CLAY, 

a  mineral,  12 

FIRE  ENGINES.     (See  Fixtures.) 

FIRM.    (See  Partner.) 

FIXTURES.     (See  Derbyshire  Rights,  iL-c, ) 

construction  of  covenants  as  to  removal  of,  246,  247 

custom  determining  devolution  of,  as  realty  or  personalty,  267 

inquiry  if  necessary,  directed,  267,  n. 
drowning,  in  absence  of  covenant,  lessee  may  remove,  notw.  prob.  of,  246 
fire  engine  erected  by  tenant  for  life  or  in  tail,  devolves  as  personalty,  267 
injunction  against  infrinsing  covenant  to  deliver  up,  246 
lessee,  covenant  by,  to  tfoliver  up  at  end  of  term,  &c.,  246 
oppressive  covenant  as  to,  247 

running  with  land,  covenant  as  to  delivering  up,  &c.,  246 
salt  pans  erected  by  tenant  in  fee  devolving  on  heir,  267 
'  ways  and  roads,'  meaning  of,  247,  247  o. 

FLANGES,  587,  588 

FLINT, 

a  mineral,  12 

custom  under  agricultural  lease  empowering  lessee  to  appropriate,  17,  54 
(Tucker  v.  Linger,  affirmed,  8  App.  Cas.  508) 

FLUCTUATING.    (See  Speculative,  d-e. ) 

FOOTAGE  RENT, 

distress  lies  for,  225 
reservation  of,  221 

FORECLOSURE.    {See  Cosl-Btx^ and  Stannary  Companies;  Mortgage;  Partner.) 

FOREST  OF  DEAN.    (See  Olouceslershire  Rights,  dx.) 

FORFEITURE, 

copyholder,  liability  of,  to,  for  working  new  mines  or  quarries,  73 
cost-book  and  stannary  companies,  for  non-payment  of  calls  in, 

contributories,  placing  member  on  list  of,  as  to  forfeited  shares,  454  n. 
cost-book  company,  no  primd  facie  ri^ht  in,  454 
stannary  company,  primd  facie  right  u,  453 
Account  of  Forfeited  Shares,  454 

liability  to  pay  calls,  interest  and  expenses  not  affected  by,  454 
mode  of  dealing  with  forfeited  shares,  454 
resolution  at  meeting  with  special  notice,  453 
sale  of  forfeited  shares  and  position  of  purchaser,  454 
statutory  notice,  453 
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FORFEITURE— con/mu^. 

cost-book  and  staoDary  compauies,  for  non-payment  of  calls  in, 
strict  pursuance  of  conditions  of,  necessary,  454 
transferee  not  liable  to,  where  calls  payable  by  transferor,  4G8 
vendor  in  pur's,  action  to  resMnd  for  fraud,  loss  from,  is  on,  465,  466 
Derbyshire  rignts,  courts  and  customs, 
consolidated  veins,  514  n. 

effect  on  right  to  remove  buildings  and  machinery  of  incurring,  515,  516 
for  non -contribution  to  expenses,  517 
recovery  of  possession,  517 
non-freeing,  513 

recovery  of  possession,  513 
non- working,  513,  517,  518 

recovery  of  possession,  517 
selling  or  removing  ore  before  measurement  for  lot  and  cope,  513 
trespass  in  third  meer,  513 

recovery  of  possession,  513 
Gloucestershire  rights  and  customs, 
priorities  upon,  495 
relief  against,  492 

qu.,  effect  of  s.  14  of  Conveyancing  Act,  492  n. 
rent  or  royalty,  for  non-payment  of,  492 
rules,  for  non-observance  of,  492 
service  of  notice,  complete  on,  492 
lease, 

clause  of,  usually  inserted  in,  241 

clause  is  for  benefit  of  lessor  only,  241 
construction  of  clause,  241 

lessor  may,  subject  to  Conveyancing  Act,  elect  to  avoid  lease,  241 
must  do  act  showing  intention  to  avoid,  241 
Conveyancing  Act,  provisions  of,  as  to,  241,  242.     (See  Cont,,  dx.  Act.) 
Cornwall,  for  non- working  for  year  and  day  of  lease  in,  440 
prompt  to  enforce,  lessor  should  be,  242 
recovery  of  possession,  action  for,  lies  for  mines,  241 
relief  within  six  months  for  non-payment  of  rent,  242 
licence, 

clause  of,  not  applicable  to  subject-matter  of  licence  as  such,  254 
of  frequent  use  in,  254 
acts,  exercise  of  right  of,  inferred  from,  255 
clause  is  for  benefit  of  licensor  only,  254 
construction  of  clause,  255 

licensor  may,  subj.  to  Conveyancing  Act,  elect  to  avoid  licence,  254 
must  do  act  showine  intention  to  avoid,  254,  255 
Conveyancing  Act,  provisions  ofj  as  to,  255 
Cornwall,  for  non-working  for  year  and  day  of  licence  in,  440 
strict  pursuance  of  conditions  of,  necessary,  255 
waiver  of,  255 

wrongful  re-entry,  action  for,  255 
Stannaries  Courts,  declaration  of,  in,  for  non-working,  421 
tin-bounds,  431,  432,  438 

FORGERY.    (See  Regulation  Acts, ) 

FOSSILS, 

meaning  of,  14,  19 

metallic  minerals,  usually  applicable  to,  19 

stones,  may  apply  to,  19 

FOULING  WATER.    (See  Wat^r.) 

FOUND, 

meaning  of,  209  n. 

FOUNDER,  509,  510 
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FOUNDRIES, 

application  of  Factory  and  Workshop  Acts  to,  606,  607 

FRAUD.     (See  Larceny.) 

chooBing  to  judge  for  himself,  efifect  of  purchaser,  199 
compensation  instead  of  rescission,  when  decreed,  200,  201 
conaones,  no  bar  to  enforcing  contract,  when  other  person,  193 
cost-book  and  stannary  companies — contract  to  transfer  shares, 

rescission,  purchaser  entitled  to,  not  obliged,  after  writ,  to  pay  calls,  465 

when  forfeited  for  non-pay t.,  loss  on  vend.,  465,  466 
where  pur.  may  have,  tho.  he  has  sold  part  of  shares,  465 

not  have,  465 
specific  performance  barred  by,  466 
cost-book  and  stannary  companies,  transfer  of  shares  in,  when  a,  469 
effect  of  acquiescence  by  company,  469 

nominee,  purchase  of  cost-book  snares  in  name  of,  469,  470,  470  n. 
cost-book  company,  conversion  of,  into  limited  company,  447  n. 

origin  of,  446 
damages,  446 

evidence,  admissibility  in,  of  book  purporting  to  be  former  c-b.,  446  n. 
knowing  real  prospects  of  company,  effect  of,  446 
prospectus  ana  rules,  effect  of  variation  l)etween,  446 
pruaence,  effect  of  fiulure  to  act  with,  446 
rescission  of  contract  to  take  shares,  446 
Crown  officials  for  fraud,  setting  aside  contract  by,  486 
dead  rent,  fraud  to  evade  payment  of,  216 
enforcing  contract  to  sell  or  lease,  fraud  a  bar  to,  192,  193 
fiduciary  relation  to  vendor,  effect  of  purchaser  being  in  a,  193 
f^eneral  statements  as  to  prospects  of  mine,  effect  of,  199,  200 
iron  manufactures,  fraud  by  persons  engaged  in,  610  n. 
Limitations,  effect  of,  in  preventing  operation  of  Statute  of,  543 
measure  of  compensation,  when  compensation  decreed,  201 
not  being  misled,  effect  of  plaintiff,  193,  199 
prompt  to  enforce  remedy,  injured  person  must  be,  200 
purchaser  concealing  existence  of  mme,  no  fraud,  193 

value  of  mine  no  fraud,  194 
obtaining  improper  access  to  mine,  effect  of,  194 
using  contrivance  or  word  or  gesture,  effect  of,  194 
receiver  and  manaeer,  appointment  of,  on  application  of  pur.  in  possn.,  200 
rescind,  nght  to,  ^r,  19i9 
surface,  enect  of,  in  selling  undermined,  292 
tin-boundiog  in  Cornwall,  fraud  by  co-adventurers  in,  433 

Devonshire,  fraud  by  co-adventurers  in,  438 
trespass,  notw.  f.  in,  wrongdr.  entld.  to  allowce.  for  bringing  to  bank,  536 
tresi>asser  contracting  to  purch.  and  concealing  tresp.  cannot  enforce,  193 

immaterial  that  purchase  not  at  undervalue,  193 
walling  or  stacking  coal,  &c.,  545  n. 

FRAUDS,  STATUTE  OF, 

co-owner  of  mine  or  quarry,  contract  by,  must  be  in  writing,  184 
cost-book  shares, 

'  goods,  wares,  and  merchandize,'  within  s.  17»  contr.  for  transf.  not,  464 
lease  in  trust  for  individuals,  when  m.  held  on,  contr.  within  s.  4,  463 

undertaking,  when  mine  held  on,  aecus,  463 
licence,  where  mine  held  on,  semlle,  contract  not  within  s.  4,  464 
parol  contract  for  transfer  generally  good,  464 
presumption  that  cost- book  shares  not  interest  in  land,  464 
minerals,  contract  for  sale  of,  within  s.  17»  185 

although  not  severed,  185 
part  performance  takes  case  out  of,  184 
partner  in  working,  contract  by,  within  s.  4,  184 
partner,  ordinary, 

'goods,  wares,  and  merchandize,' when  mine  or  quarry  in  trust  for 

undertaking,  shares  in,  not,  within  s.  17,  185 
parol  contract,  when  mine  or  quarry  in  trust  for  undertaking,  good,  185 
trust  for  individuals,  where  mine  or  quarry  held  on,  share  within  s.  4, 184 
undertaking,  where  mine  or  quarry  held  on,  secus,  184,  185 
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FRAUDS,  STATUTE  OF-<uyntinued. 

profit  and  loss,  not  affecting  ownership  of  land,  contract  to  sliare,  1S4 

ratification  may  bind,  when  contract  parol,  184 

sole  owner  of  mine  or  quarry,  contract  by,  within  s.  4,  183 

contract  to  demise  mine  on  royalties,  and  divide  royalties,  183,  184 
offer  mines,  and  parol  offer,  184 

FREE  MINERS.     (See  Gloucester  shire  PJ^his,  cCr.) 

FREEHOLDERS  OF  MANOR, 

right  of,  to  profits  d  jn-endre,  94 — 96 

FREEING,  510,  613 

FREEING  DISH,  511 

FREESTONE, 

a  mineral,  12 

if  worked  underground,  a  mine  rather  than  quarry,  5 

FURNACE, 

application  of  Factory  and  Workshop  Acts  to  blast,  606 
returns  as  to,  under  Regulation  Acts,  G05 


GALEAGE  RENTS.     (See  GloucesUrshire  Rights,  <£<.) 

GALES.     (See  Olouccstcrshirc  Rights^  dtc.) 

GAS.     (See  Ainrnys  ;  SdHng  Fire  ;  Rcgulalian  Acts'.) 
lease  should  stipulate  as  to  dangerous  gases,  236 

statutory  gas  mains  and  pipes  entitled  to  support  from  subj.  mines,  312 
contra  if  made  without  statutory  powers,  312 

GAS  CLAUSES  ACT, 

arbitration,  proper  remedy  under,  354  n. 
compensation  under,  for  leaving  mines  unworked,  354 

payable  as  soon  as  company  construct  worka,  and  for  future  as 
well  as  actual  injury.     (See  Norma nton  Oas  Co.  v.  PopCy  62 
L.  J.  Q.  B.  629.) 
support  under,  312,  312  n. 

GATE-ROADING.  520 

GAUGE, 

payment  of  wages  by,  583,  584 

GAUGES,  588 

GAVELLER.    (See  Qloucesttrshire  Rights,  d-c.) 

GENERAL  RULES, 

under  Regulation  Acts,  585—592 

GET.    {See  Gotten.) 

specified  quantity  of  minerals,  effect  of  covenant  to,  216,  217,  220,  221 

GETTING  AND  SEVERING.     (See  Measure  of  Damages;  Mortgage,) 
expenses  of,  when  allowed  to  trespasser,  534 — 536 

GIFT.    (See  Derbyshire  RigJUs,  A-c.) 

GIN, 

meaning  of,  246  n. 

GIRLS.     (See  Regulation  Acts.)  .   . 

provisions  of  Factory  ana  Workshop  Acts  as  to  employment  of,  607 
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GLOUCESTERSHIRE  RIGHTS  AND  CUSTOMS, 
abandonment  of  ^rorkfl,  490 

Abbot's  Wood,  uninclosed  land  within  Foreat,  479  n.,  494  n. 
account  for  Dayment  of  rents  or  royalties,  action  for,  486 
accounts  ana  plans,  duty  of  ealee  to  keep,  486 
appeal  from  refusal  of  Gaveller  to  register,  482 

time  for,  482  n. 
applicant  for  gale  has  no  interest  until  grant,  495 

not  bound  until  grant,  483 
application  for  gale,  priority  of,  determines  right,  495 
apportionment  of  moiety  rent  between  private  owners  of  inclosed  lands,  494 
arbitration.     {See  Arlntralioru) 

assignees  of  free  miners,  renewals  of  quarry  leaAes  to,  491,  492 
Awards,  Coal,  Iron,  and  Quarry,  480  n.,  481  n. 

inaccuracy  of,  as  to  metes  and  bounds,  480  n.,  484 

plans  and  schedules  to,  481  n. 
rules  under,  481  n. 
barrier,  duty  of  coal  galee  to  leave,  490,  498 

licence  to  work  coal,  496,  497 
Blakeney,  claim  of  lord  of  manor  of,  as  to  gales,  479  n. 
boundaries,  alteration  of,  496 
disputes  as  to,  496 
injury  to,  494 
protection  of,  490 

questions  as  to,  are  between  different  miners,  496  n. 
buildings,  erection  of,  494 
removal  of,  490 
Commissioners  of  Woods,  enrolment  of  free  miners  by,  482 

righte  of  Crown  represented  by,  479 
County  Court,  recovery  of  rent  or  royalty  in,  486,  488,  489 
Courts,  ancient  Mine  I  jaw,  482  n. 
covenant,  action  of,  for  payment  of  rent  or  royalty,  486 

to  enforce  rules,  491 
Crown  and  free  miners,  mutoal  righte  of,  482—493 
intereste  of,  represented  by  Gaveller,  479 
space  created  by  workings  belongs  to,  483,  484 
customs  almost  entirely  regulated  by  statute,  480,  480  n.,  481  n. 

as  to  various  inclosed  lands  regulated  without  rel  to  stet.  480  n. 
qu.  righte  of  free  miners  in  respect  of  such  lands,  480  n. 
damages  for  non-compliance  with  rules  as  to  working,  499 
dead  rent.     (See,  unaer  present  title,  galeagc  rents  and  royalties. ) 
death  before  grant  of  gale,  495 
delay  fatal  to  enforcing  contract,  491 
Deputy  Gaveller.     (See,  under  present  title,  gaveller ») 
devolution  of  gale  or  lease,  491 
discontinuance  of  workings,  490 
distress,  rente  or  royalties  recoverable  by,  486 
division  of  gales,  493 

dwelling  houses,  erection  of,  in  inclosed  lands,  488,  494 
engines,  discontinuance  of  working  of,  490 
engraved  plans,  marking  on  copy  of,  484,  488 
enrolment  of  free  miners,  482 

substituted  rent,  486 
entry  and  enrolment  of  gales,  483 

leases,  487,  488 
liberties  and  licences,  489 
evidence,  extracte  from  register  admissible  in,  482 
fee  simple,  galee  has  estete  in,  483 
fences,  duty  to  set  up,  490 

injury  to,  490 
fifth  man,  ancient  right  of  Crown  to  put  in,  485  n. 
fire  engines,  liberty  to  erect,  488 
Forest  of  Dean,  ownership  of  surface  of,  479 

Forester  not  entitled  to  sale  Crown  quarries  without  accounting,  91,  95 
forfeited  gales,  regales  of,  492 
forfeiture.     (See  forfeiture. ) 
fraud  aa  to  agreement  to  pay  larger  than  reserved  rent,  486 
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free  miners,  meaDing  of,  481 

mutual  righta  of,  495 — 499 
ri^'ht  of,  to  gales,  482,  483 
freehold  land,  mjnry  to,  494 
gale,  exhausted,  when  treated  as,  496 
may  be  held  jointly,  483 
meaning  of,  482 
nature  of,  482,  483 

new,  no  right  to,  unless  one  of  preWons  exhausted,  498 
origin  of  word,  482  n. 
three,  no  right  to  more  than,  495,  496 
galeage  rents  and  royalties,  485 

arbitration,  as  to  amount  of,  485 
Commissioners,  powers  of,  as  to  confirmed  gales,  485  n. 
enrolment  of  substituted  amount  of,  486 
forfeiture  for  non-payment,  492 
Gaveller  proper  person  to  sue  for,  486,  487 
inclosed  lands,  right  of  private  owner  of,  to  moiety  of,  494 
mode  of  recovery  of,  486,  487 

non-liability  to  pay  for  certain  periods  or  purposes,  485 
personal  obligation  to  pay,  486 
revision  of,  every  twenty-one  years,  485,  486 
short  working  of  any  year  may  be  mado  up  in  subsequent  year,  485 
times  when  payable,  485 
Gaveller,  interests  of  Crown  represented  by,  479 

not  proper  party  to  action  to  restrain  grant  of  sale,  496 
proper jperson  to  sue  for  galeage  rents  and  royalties,  486,  487 
Hundred  of  St.  Briavels,  ownership  of  mines  and  quarries  in,  37,  479 

surface  of,  479 
impede  or  injure  working,  duty  not  to,  497,  498 
inclosed  lands,  dwelling-houses,  erection  of,  in,  488,  494 
gales  in,  482,  483 

meaninff  of,  for  compensation  for  surface  damage,  494 
right  of  private  owner  of,  to  moiety  rent,  494 
steam  engines,  erection  of,  in,  488,  494 
inclosnres,  injury  to,  490 
information  for  recovery  of  rent  or  royalty,  487 
injunction  to  enforce  compliance  with  rides,  491,  499 

mandatory,  499 
restrain  grant  of  gale,  496 
parties,  496 
inspect  plans  and  workings,  right  of  Gaveller  or  Commissioner  to,  4S6 
interrupt  other  workings,  duty  not  to,  497,  498 
lease,  clay  or  sand  for  twenty-one  years,  of  right  to  get,  487 
entry  and  enrolment  of,  487,  488 

kilns  and  burning  clay  for  twenty-one  years,  of  open  land  for,  487 
quarries  for  twenty-one  years,  of,  487 
re-entry  on  non-payment  of  rent,  condition  for,  487 
rent  must  be  free  of  taxes,  &c.,  when,  487 

recovery  of,  in  County  Court,  488 
waste  land  of  forest  for  thirty-one  years,  of,  487 
liberties  and  licences  not  subject  to  rents  or  conditions,  488 
in  inclosed  lands,  488 

levels,  drifts,  drains,  cuts-out,  watercourses,  pits,  shafts,  and  mt- 
heaps,  488  r-     »  ,  r 

railroads  and  other  roads,  drains,  and  spoil  bauks,  488 
steam  and  fire  engines,  488 
liberties  and  licences  subject  to  rents  or  conditions,  488,  489 
pits,  shafts,  levds,  roads  and  easements,  489 
compensation  to  persons  injured,  489 
entry  and  enrolment,  489 
recovery  of  rent  in  County  Court,  489 
restoration  of  land  after  user,  489 
lot,  determination  by,  of  right  to  gale,  495 
machinery,  right  of  surrenderor  to  remove,  493 
mandamus  against  Gaveller  for  delay,  ftc,  in  grant  of  gale,  495 
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metes  and  boundB,  484 

awards  of  1841,  inaccuracy  of,  as  to,  484 
defined,  how  sometimes,  484,  484  n. 

entry  in  Surf.  Bound.  Book  and  marking  on  copy  engraved  plans,  484 
minerals,  right  of  surrenderor  to  remove,  493 
mistake  as  to  a^ement  to  pay  larger  than  reserved  rent,  486 
mortgagee,  liability  of,  for  non-compliance  with  rules,  499 
mortgagor,  liability  of,  for  non-compliance  with  rules,  499 
nuTic  pro  tunc  entries  of  transfers,  491  n. 

parol  agreements  to  pay  larger  than  reserved  rent,  effect  of,  486 
parties  to  proceedings  to  restrain  grant  of  gale,  496 
petition  of  right  to  restrain  grant  of  gale,  496 

parties,  496 
plans,  duty  of  galee  to  make,  and  allow  inspection  of,  486 

to  awards,  inaccuracy  of,  481  n. 
priority  of  application  for  gale,  495 
private  owners  and  free  miners,  mutual  rights  of,  494,  495 
property,  rights  of,  479 

puluication  of  notice  of  application  for  gale,  496 

quarries  not  now  opened  except  under  quarry  leases  .or  old  quarry  gales,  483 
quarry  gales,  all  existing,  comprised  in  Quarry  Award,  483 
quo  tcarranU)  agst.  person  improperly  claiming  to  be  free  miner,  482  n,  483  n. 
railroads,  right  to  use,  488,  497 
rateability  of  galee,  483,  564 
regales  of  forfeited  gales,  492 
registration  of  free  miners,  481 

privileges  not  exerciseable  before,  482 
refusal  of,  by  Gaveller,  482 

appeal  from  refusal,  482 
refusal  of  Gaveller  to  register  transfer,  491.     (See  Transfer.) 
regrant  of  divided  gales,  493 

surrendered  gales  and  quarries,  493 
renewals  of  quarry  leases  to  assignees  of  free  miners,  491,  492 
rent.     (See,  under  present  title,  galtage  rents  and  royalties;  liberties,  ^x.) 
roads,  injuir  to,  494 

interference  with,  489,  490 
right  to  use,  488,  489,  497 
rovalties,  485.     (See,  under  present  title,  galeage  rents  and  royaUics.) 
rules,  Goal,  Iron,  and  Quarry  Awards,  under,  481  n. 

Commissioners  of  Woods,  powers  of,  as  to,  481  n. 
obligation  to  observe,  is  personal,  491 
remedies  for  non-compliance  with,  491,  499 
special,  as  to  workins,  490 
Speech  House,  to  be  nung  up  in,  481  n. 
working,  as  to,  489—491 
schedules  to  awards,  inaccuracy  of,  481  n. 
Sessions,  appeal  to,  from  refusal  of  Gavdler  to  register,  482 

time  for,  482  n. 
shafts,  sinking  of,  through  overlying  gale,  497,  498 

compensation  as  to,  498  n. 
space  created  by  workings,  property  in,  in  Crown,  483,  484 
stamps,  exemption  of  Crown  instruments  from,  493 
steam-engines,  erection  of,  in  inclosed  land,  488,  494 

notice  as  to  discontinuance  of  working  of,  498,  499 
support)  action  for  withdrawing,  495 
Suitace  Boundary  Book,  entries  io,  484,  488 
surface,  compensation  for  damage  to,  494 

damage,  meaning  of,  3^  n. ,  494,  495 
of  Forest,  ownership  of,  479 
Hundred,  ownership  of,  479 
surrender.     (See  Surrender. ) 
transfer,  491,  492.     (See  Transfer.) 
trespassers,  punishment  of,  in  Forest,  499 
uninclosed  lands  in,  479 
vendor  in  Gloucest.  need  not  mention  existence  of  ctistomary  rights,  189 
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verderers,  appeal  to,  from  refusal  of  Gaveller  to  regiater,  482 
time  for,  482  d. 
power  of,  to  remove  unDecessary  buildings,  490 
waste,  duty  of  galee  or  lessee  not  to  commit,  489 
water,  duty  to  prevent  escape  of,  413  n.,  498 
liability  as  to,  of  dip  galee,  49S 

higher  coal  galee,  498 
iron  galee,  498 
notice  as  to  discontinuance  of  working  of  engine,  &c.»  498,  499 
will,  devolution  of  gale  or  lease  under,  491 
working,  commencement  of,  489 
cootinuance  of,  489 
duty  not  to  impede  or  injure,  497,  498 
moae  of,  489 
rules  as  to,  489—491 

special,  490 
space  created  by,  property  in,  in  Grown,  483,  484 

GOD,  ACT  OP,  412,  413. 

GOLD.     (See  Hoyal  Mines. ) 

GOLD  FIELDS  ACT, 

operation  of,  in  New  Zealand,  522  n. 

GOODS,  AVARES,  AND  MERCHANDIZE.     (See  FraudSy  Statute  of.) 

GOTTEN.     {^eQOet.) 

meaning  of,  209,  219  n.,  220  n. 

GRAND  JURY.     (See  Derbyshire  Rights,  dtc.) 

GRANT,     (^teiQ  Conveyance  ;  Lost  Grant.) 

construed  most  strongly  in  favour  of  grantor,  maxim  as  to,  now  absolute,  296  n. 
new  mines  lie  in,  202 
open  mines  lie  in,  202 

GRASS  GROVES, 

tithe-ore  due  by  custom  in,  520 

GRAVEL, 

a  mineral,  12 

pit  a  quarry  rather  than  a  mine,  5 

GREAT  BROUGHTON, 

right  of  property  in  mines  and  quarries  in  manor  of,  34  n. 

GREENWICH  HOSPITAL  ACT, 

Admiralty  may  under,  lease  for  forty-two  years,  175 
rent^  175 

GRIQUALAND  WEST, 

mining  rights  in,  522  n. 

GROSS  VALUE, 

meaning  of,  in  Rating  Act,  1874,  560,  561 

GUARDIAN.    (See  Infant. ) 

GUIDES,  587 

GUNPOWDER.    (See  Begulatim  Acts. ) 


HARBOUR  COMPANIES, 
may  acquire  mines,  8i6 

not,  primdfaeie  work  mines  except  for  temporary  purpose,  86,  87 
wrongful  working  of  minerals,  not  liable,  aemblej  for,  5^ 
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HARD  LABOUR.     (See  Imprionmenl;  Regulaiimi  AcU.) 

HARTINGTON,  ^Wietaeq. 

HAVENS  AND  PORTS 

of  Cornwall  and  Devon,  protection  of,  435,  439 

HAZARDOUS.     (See  Speculative,  ^-c,) 

HEIR.     (See  Apportionment;  Apportionment  Act  ;  Fixtures.) 

and  personal  representative,  rent  passes  to  heir,  as  between  heir,  265 
unj)aid  instalments  are  sometimes  a  debt  and  not  rent,  265,  266 
remainderman,  ore-rent  goes  to  remainderman,  as  between  heir,  266 

HELSTON-IN-KERRIER,  38 

HELSTON-IN-TRIGG,  38 

HEREDITAMENT 

includes  mines,  21 

HIGH  PEAK.     (See  Derbyskire  Rights,  Jbe,) 

HIGHWAY  RATES, 

rateability  of  mines  and  quarries  to,  558 

HIGHWAYS.     (^Roadways;  Tin-Bounding.) 

General  Highways  Act,  property  in  mines  under  roads  under,  29 

provisions  of,  as  to  taking  and  carrying  materiab  for 
roads.  105,  107,  371 
Highways  k  Locom.  Amend.  Act,  property  in  mines  under  roads  under,  29 
Highways  Turnpike  Acts,  property  in  mines  under  roads  under,  29 

provisions  of,  as  to  taking  and  carrying  materials 
for  roads,  104,  105,  371 
parties  to  action  to  restrain  injury  from  digging  gravel  pits,  105 
Limitation  Act,  title  to  mines,  &c.,  may  be  acquired  against  surveyors  of, 

under,  524,  525 
materials  for,  taking,  104,  107 
nuisance,  brick-burning  near,  when  a,  272 

calcining  or  burning  iroti,  lime  or  clay,  or  making  cokes  near,  a,  273 
sinking  pits  or  erecting  machinery  near,  a,  270 
want  of  fencings  near,  when  a,  270 
repairs  from  land  of  other  person,  surveyors,  &o.,  of,  cannot  by  custom  take 
stones  for,  91 

HORNS,  587,  588 

HOUSE.     (See  Buildings,) 

HUNDRED  OF  HIGH  PARK.     (See  Derbyshire  Rights,  ike.) 

HUNDRED  OF  ST.  BRIAVEI^.     (See  Gloucestershire  Rights,  dx ) 

HUSBAND.     (See  Married  JFoman.) 


ID  CERTUM  EST  QUOD  CERTUM  REDDI  POTEST,  225,  226 
IDIOT.     (See  Lunatic) 

IMPEACHMENT  OF  WASTE,  WITHOUT,  55,  56 
IMPLIED  GRANT.     (See  Support ;  Water.) 
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IMPRISONMENT.     (See  Rtgtilation  AcU.) 
for  malicious  injuries,  M6— 550 

wrongful  abstractiun  of  minerals,  545,  546 

IMPROVEMENTS  WITH  CAPITAL  MONEY,  132 

•  IN  OR  UNDER,' 

construction  of,  in  Settled  Land  Act,  130  d. 

INCLOSED  LANDS.     (See  Oloucest^rsh ire  RiijhU,  Ac.  ;  Tin-buuttdiny.) 

INCLOSURE  ACTS.     (See  Afeiion,  Statute  of;  Roadvnays.) 
compensation  for  working  rights  under,  1277 
doubtful  intention  to  include  mines  or  quarries  under,  204 — 206 
exchanges,  power  to  except  from,  right  to  mines  and  easements,  158 

yaluer  uuder,  may  make,  158 
Inclosure  and  Regulation  of  Commons, 
adjustment  of  rights,  153 
application  for  provisional  order,  153 
award,  157.  158 

confirmation  of  draft  provis'onal  order,  155,  156 
draft  pi  o visional  onler,  154 

compensation  for  surface  damage,  154,  155 
consents  of  persons  interested,  155 

valuation  of  brick  earth,  155 
statements  and  conditions  to  be  inserted  in,  154,  155 
expenses  of  Act,  right  to  mines  in  land  sold  to  i)ay,  156  n. 
local  inquiry,  154 
report,  157 
twenty  yean,  right  to  mines  under  land  inclosed  for,  not  affected  by 

inclosure  proceedings,  153 
Taluer,  appointment  of,  156 

duties  and  powers  of,  as  to  allotments  and  reservation  of  mines 
and  easements,  15C,  157 
inclosure  under,  proi)erty  in  mines,  &c.,  when  separate  from  surface  and  not 

compensated  for,  not  affe<'.ted  where,  37 
Limit.  Act,  effect  of,  acst.  highw  surveyors  to  whom  land  allotted  under,  525 
materials  for  roads  under,  107 

*  mines  and  minerals,'  meaning  of,  in,  14,  15 
partitions,  valuer  under,  may  make,  158 

roads  set  out  under,  presumption  of  property  in  mines  under,  28,  29 
'soil,*  meaning  of,  in,  21,  22 

streams,  right  to  alter  course  of,  under,  277,  384,  385 

support  under,  construction  of  ambiguous  provisions  as  to,  321, 333 — 335,  337 
right  of,  when  not  expressly  provided  for.  297,  298 
effect  of  clause  as  to  holding  mines,  &c.,  in  as  full,  &c.,  a  manner  aa 
if  Act  not  made,  319,  320 
surface,  power  of  Commissioners  under,  to  separate  mines  from,  158  n. 

right  of  user  of,  under,  276,  277 
water,  easements  in  respect  of,  under,  276,  403 
way  for  transport  and  air,  rights  of,  under,  276,  277,  371,  376 
working  rights  under,  276,  277 

INCLOSURES.     (See  Inclosure  Ads;  Aferton,  StatuU  of.) 
parcels  and  boundaries.     (See  ParceU.) 
right  of  property  in  mines  or  quarries  in,  37 

INCOME  TAX, 

adventurer  of  company  may  claim  to  be  charged  separately,  556 
allowances,  555 

*  annual  value '  applies  to  measure  of  taxation,  554,  555 
appeals,  .556 

assessability  under  5  &  6  Vict.  c.  35,  551,  552 

29  &  30  Vict.  c.  36,  652,  653 
effect  of,  553 
brick-fields,  how  ansessed,  552 
capital  which  is  exhausted  or  consumed,  no  allowance  in  respect  of,  555 

withdrawn  or  diminished,  no  allowance  in  respect  of,  555 
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compauy  acquiring  rights  and  liabilities  of  previous  company,  553,  551 

company  of  adventurers  chargeable  jointly,  555,  556 

five-year  period  for  mines,  &c.,  under  5  &  6  Vict.  o.  35,  551,  552 

instalments,  where  debt  or  price  payable  by,  do  instaL  chargeable,  554 

machinery,  allowance  for  depreciation  of,  555 

mines,  &c.,  how  assessed,  551 — 553 

person  liable,  555,  556 

pits,  allowance  in  respect  of  sinking,  655 

place  of  liability,  556 

plant,  allowance  for  depreciation  of,  555 

'  possession  or  interest   of  company,  meaning  of,  554 

'  profit  received  *  applicable  to  measure  of  taxation,  554,  555 

profits  and  gains,  tax  is  tax  on,  554 

property,  tax  is  tax  on,  554 

quarries,  &o.,  how  assessed,  551 — 553 

retainer  by  person  liable  to  annual  payment,  556 

necessary  to  show  liability  to  tax,  556 
'  set  up  and  commenced,'  meaning  of  company  having  been,  553,  554 
single-year  period  for  quarries,  &c.,  under  5  &  6  Vict,  a  35,  551,  552 
slate  mines  assessable  as  quarries,  5,  552 
*  specific  cause,'  diminution  of  profit  from,  554 

what  is,  554 
'  succeeded  to  *  previous  company,  meaning  of  company  having,  554 

INCORPOREAL  HEREDITAMENT.     (See  Corporecd,) 
licence  to  dig,  coupled  with  grant  is,  249,  251 

INCUMBRANCES.     (See  Mortgage. ) 

INDICATORS,  588. 

INFANT.     (See   BarmoU    Courts;  SeguUUiofi    Acts;   Stannaries    Courts;    Tin 
Bounding. ) 
power  to  lease  mines  of  tenant  for  life  under  Settled  Land  Act,  166 
mines  of  tenant  in  fee  simple 
L  WilL  4,  c.  65,  s.  17,  159 
co-owner,  159 
new  and  open  mines,  159 

remainderman  subject  to  tenancy  by  curtesy,  159 
subject  to  executory  devise,  159 
form  of  order,  159  n. 
.joint  powers  of  I.  Will.  4,  c.  65,  s.  17,  and  Settled  GsUtes  Ac!,  IGO, 
163 
form  of  order,  163  n. 
remainder,  where  infant  entitled  in,  160  n.^  162  n. 
Settled  Estates  Act  and  Conveyancing  Act,  159 
Settled  Land  Act,  160 
power  to  lease  mines  of  tenant  in  tail 
I.  Will.  4,  c.  65.  8.  17,  161 
Settled  Estotes  or  SeUled  Land  Act,  161 
form  of  order,  161  n. 
power  to  sell 

Court,  under  direction  of,  127 

partner  in  partnership  action,  purchase  of  share  of  infant  by,  139,  140 
Settled  Estates  Act,  130  n. 
Settled  Land  Act,  127,  133  n. 
workings, 

guardian  of  tenant  in  fee  or  tail  in  possession,  powers  of,  to  work,  44 
&ustees,  no  power  of,  to  work  new  mines,  &c.,  06 

power  of,  to  work  open  mines,  &c.,  under  (.'on v.  Act,  G.\  G6 
application  of  produce,  66 

INFLAMMABLE  GAS,  590 

INFLAMMABLE  SUBSTANCE.     (See  ReguhUion  Acts.) 

u  u  2 
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INFORMATION, 

for  non-pftyment  of  rent  for  gales,  487 

INHABITANTS.     (See  Custom  ;  Prescription.) 

INJUNCTION'.  (See  Airways;  Copyholder  ;  Cost-Book  and  Stannary  Conqktnies  ; 
Oloucestershire  Rights,  ic.  ;  Interlocutory  Injunction  ;  Leau  ;  Life  or  Years, 
Tenant  for;  Nuisance;  Parson;  Partner;  Prebendary;  Purchaser;  JUgu- 
lotion  Acts;  Roadways;  Stannariu  Courts;  Support;  Tin-Bownding ; 
Tresjxtss;  User;  Water,) 

*  DO  injanctioD,  no  account,'  never  applied  to  mines,  57,  226,  254 

provisions  of  Judicature  Act  as  to,  640 

•INJURIOUS  AFFECTION.'    {See  Roadways.) 

no  mere,  in  respect  of  minrls.  wrngflly.  abstracted  by  railway  company,  583 

INJURY.     (See  Employer^  Liability  Act. ) 

INQUESTS,  602 

INSANE  PERSON.     (See  Lunatic.) 

INSPECrriON.     (See  Gloucestershire  Rights,  dx,  ;  Lease;  Regulation  Acts;  Support; 
Tithes;  ViewM,  d'C.  ;   Water.) 
of  property  in  cases  of  trespass,  540 — 542 
ancillary  liberties  and  facilities,  540,  541 
before  Judicature  Acts,  541 
under  early  Judicature  rules,  541 

rules  of  Supreme  Court,  1883,  541 
fonns  of  orders,  542  n. 

mere  denial  of  trespass  usually  immaterial,  541 
terms  usually  imposed,  541,  542 

usual  terms,  541,  542 
time  to  answer  evidence,  541 
of  title  deeds  in  cases  of  trespass,  542 

INSPECrrORS.     (See  Regulation  Acts  ) 

INSTALMENTS, 

debt  or  price  payable  by,  not  subject  to  Income  Tax,  554 
mortgage  money  should  be  made  repayable  by,  209 

INSTROKE.     (See  Outstroke  ;  Pits. ) 
importance  of  right  of,  231 
lessee  maj  .primd  facie  work  by,  231,  232 

not  deprived  of  right  of,  except  by  clear  provisions,  231,  232 
mala  Jides  or  unskilf ulness,  232 
meaning  of,  231 
reservation  of  royalty  for  right  of,  224 

INTERESSI  TERMINI, 

semble  lessee  has  not,  tho.  no  entry  &  no  possn.  under  Stat,  of  Uses,  528, 529 

INTEREST 

on  rents  from  date  of  writ',  226 

INTERLOCUTORY  INJUNCTION.     (See  Injunction. ) 

reluctance  to  grant,  wheu  working  commenced,  unless  in  clear  case,  against 
lessee,  230 
life  or  years,  tenant  for,  61,  62 
lord  of  manor,  75 

person  alleged  to  be  trespasser,  544 
water,  improper  drainage  of,  415 

rignts,  infringement  of,  395 

INTERPLEADER.     (See  Barmote  Courts  ;  Stannaries  Courts.) 

INTESTATE.     (See  Heir. ) 
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IRELAND, 

coBt-book  oompanieB  in,  442 

injuries  to  machineiy  and  effects,  660  n. 

leased,  mines  in,  may  be,  180,  181 

incidental  rights,  181 

statutory  requirements  must  be  complied  with,  181 
Mortmain  Acts,  shares  in  mines  in,  not  within,  265 
new  mines,  &e.,  by  lessee  in,  working  of,  61,  62 
open  mines,  &c.,  by  lessee  in,  working  of,  4($,  47f  49 
property  io  mines,  &c.,  during  statutory  term  under  44  &  46  Vict.  c.  47,  32 
quit  under  Irish  holdings,  notice  to,  241  n. 

with  a  view  to  work,  66 
Regulation  Acts,  application  of  penalties  under,  in,  674 
support  for  places  of  worship,  &c.,  in,  281,  310 
surface,  working  rights  of  mine-owner  as  regards,  280,  281 
turf,  right  of  conunoners  to  take,  under  44  &  46  Vict.  o.  49,  92,  93 
waste,  prevention  of,  in,  62  n. 
water,  rights  of  diverting  and  using,  280,  386 
way,  rights  of,  in,  280,  281,  371 

IRON  AWARD,  480  n.,  481  n. 

IRON  GALES.     (See  Oloueestershire  Rights^  Ac) 

IRON  MANUFACTURES, 

frauds  by  persons  engaged  in,  610  o. 

IRON  MINE, 

owner  of,  when  trader  within  Irish  Bankruptcy  Act,  260 

IRONSTONE, 

a  mineral,  12 

IRON- WORKS.    (See  Nui9anM, ) 

ISLE  OF  MAN.    (See  Man,  I$U  of.) 


JOINT  LIABILITY 

of  persons  guilty  of  trespass,  631 

JOINT  TENANT.    (See  Co-owner;  PaHner,) 

JOINTRESS 

is  impeachable  of  waste,  62 

JUDGMENT.    (See  BarmoU  Courts;  Stannaries  Courts.) 

JUDGMENT  DEBT.    (See  Cost-book  and  Stannary  Companies.) 

JUDICATURE  ACTS.     (See  Injunction;  Inspection.) 

JURISDICTION.    (See  BarmoU  Courts  ;  Stannaries  Courts.) 

JURORS.     (See  BegulaHon  Ads  ;  Stannaries  Courts. ) 

JUST  ALLOWANCES, 
mortgaffee  entitlec 
not  include  trade  allowances,  638 


— — . — - —    -  -  _  -   —         —  , 

mortgaffee  entitled  under,  to  be  recouped  for  necessary  repairs,  84 
incmd< 


KING'S  FIELD.    (See  Derbyshire  Bighls,  dtc. ) 
KNOWLEDGE.     (See  Acquiescence. ) 
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LABOURER,    (See  Employers  and  Workmen  Act;  Emplotjfra'  Liafdlity  Act;  Factory 
and  Workshttp  Acts ;  ReguUition  AcU  ;  Triuk  Act.) 

LACHES.     (See  Acquiescence  ;  Delay. ) 

DO  bar  to  person  with  legal  interest,  121 

LADDERS.     (See  Regulation  Acts.) 

LAMPS,  SAFETY.     (See  ReguUUUm  Acts,) 

LANCASTER,  DUCHY  OF,  500 

LAND 

in  general  includes  mines  or  quarries,  20,  169,  202 

Paup.  SettL  Act,  6  Geo.  4,  c.  57,  doubtful  whether  it  does  within,  20,  21, 
568 

LAND  COMMISSIONERS.     (See  EnfranchisemefU  AcU;  Inclonure  Acts.) 

LAND  DOLE,  431  n. 

LAND  REGISTRY  ACTT. 

expressly  mentioned,  duty  of  re^trar,  where  mines,  524  n. 

mines  not  included  in  description  of  land,  unless,  524  n. 
title  to  mines  may  in  substance  be  established  under,  524 

LAND  TAX, 

mines  and  quarries  subject  to,  551 

probably  immaterial  that  not  opened  at  passing  of  Act,  551 

LAND  TAX  REDEMPTION  ACT, 

mines,  &c. ,  in  laud  sold  by  ecclesiastical  corporation  for  redemption  of  land 
tax  do  not  nass,  1415,  147,  203 
but  prior  binding  contracts  not  affected,  147 
mining  easements  under,  371,  376,  402,  403 

LAND  TRANSFER  ACT, 

provisions  of,  as  to  mines,  &c.,  27,  28 

LANDLORD  AND  TENANT.     (See  Ireland;  Lease.) 

LANDS  CLAUSES  CONSOLIDATION  ACT.     (See  Rdhcays  Clauses  Consolida- 
tion Act ;   Wateriixyrks  Clauses  Act.) 
bond  under,  not  include  compensation  for  minerals  under  Railways  Clauses 

Consolidation  Act,  or  Waterworks  Clauses  Act,  347 
compensation  under,  mine  owner  entitled  to,  354 
'  injurious  affection '  under,  376,  377 
purchasing  land  under,  company,  may  purchase  subjacent  mines,  141 

immaterial  that  mines  and  rest  of  land 

in  different  hands,  141 
or  that  Railways  Clauses  Act  or  Water- 
works Clauses  Act  applies,  142 
must  purchase  whole  land,  including  mines, 
if  Railways  Clauses  Act  or  Waterw.  Clauses  Act  not  applicable,  342  n. 
(Pountney  v.  Clayton,  now  reported  1 1  Q.  B.  D.  820. ) 

LAPSE  OF  TIME.     (See  Acquiesce7iee ;  Delay.) 

LARCENY, 

different  charges  of,  right  of  prosecutor  to  elect,  where,  546 

give  evidence,  as  to  all,  where,  546 
proof  as  showing  felonious  intent,  546 
indictment  for,  what  necessary  to  show  in,  546 
ste<iling,  or  severing  with  intent  to  steal,  ores,  &c.,  a  felony,  546 

punisbmeut  for,  545 
taking,  removing,  or  concealing  ores,  &c.,  with  intent  to  defraud,  when  a 
felony,  545 
punishmeui;  for,  545 

proceedings  before  justices,  545  n. 
triiSpasscr  by  way  of,  entitled  to  allowance  for  bringing  to  bank,  536 
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LEAD  MINES.     (See  Derbyshire  Rights,  ^.) 

owoer  of,  whether  trader  withiu  Irish  Bankruptcy  Act,  260 
purser,  secretary,  &c.,  of,  may  be  rated,  564 

LEASE.     (See  Contract ;  Derbyshire  Rights,  Ac.  ;  Evidenu  ;  Olotccestershire  Eights, 
Jee.  ;  Life  or  Years,  T,  for  ;  Nuisance;  Powers;  Rating;  Support;  Water.) 
access  to  mine,  lessor  should  stipulate  for  right  of,  225 
accident,  briue,  influx  of,  probably  an  inevitable,  244  n. 

covenant  to  work  regularly,  efifect  of  existence  of,  on,  i217 

inquiry,  if  necessary,  whether  accident  unavoidable,  217  n. 
deductions,  lessee  should  stipulate  for,  in  respjct  of,  217 
surrender,  lessee  should  stipulate  for  lib.  to,  on  acct.  of,  243,  244 
account  against  equitable  owner  who  enters  and  works,  240 

lessee,  226 
'  no  injunction,  no  account,'  never  applied  to  mines,  226 
accounts,  lessor  should  stipulate  for  covenants  to  keep,  225 

proauce,  225 
adverse  possession,  lessee  shd.  enter  within  12  yrs.  when  lessor  in,  528,  5*29 
air,  lessor  should  stipulate  for  barriers  against,  236,  245,  246 
airleaves,  lessor  should  reserve  rent  in  respect  of,  223 
arbitration,  248.     (See  Arbitration,) 

I  ss'gnmeut,  lessor  should  stipulate  for  covenant  against,  240 
*  at  all  t  mes,*  effect  of  covenant  to  work,  229  n. 
average  clause,  should  contain,  217,  218 
barrier,  lessee  who  removes,  is  liable  for  waste,  237 
barriers  at^ainst  air  and  water,  lessor  should  stipulate  for,  237f  245,  246 
Bills  of  S^e  Act,  1878,  not  applicable  to  distress  for  rent,  226  n. 
boundaries,  213,  214.     (See  Parcels. ) 
compensation  for  damage  to  crops,  lease  should  provide  for,  235 

covenant  to  make  runs  with  land,  235,  236 
conatmction — lease  or  contract,  183 

licence,  2J5— 257 
tenancy  at  will,  257 
Conveyancing  Act,    forfeiture  provisions  of,  nofr  applicable  to  breach  of 

coveuaot  as  to  access,  inspection.  &c.,  225 
covenant  for  payment  of  rent,  lessor  nuiy  have  action  on,  226 
damages  general  remedy  for  breach  of  covenant  to  work,  230 
dead  rent,  215  -218.     (See  Dead  ReU.) 

lessor  should  always  reserve,  214,  215 
deposit  of  lease  not  breach  of  coveuaut  against  assignment,  240 
distress  lies  for  dead  rent  or  royalty  or  footage  rent.  225,  226 

power  of,  probably  not  run  with  laud,  226 
drain  adjoining  mine  thro,  demised  m. ,  lessee  may  by  gravitation,  239,  240 

effect  of  making  conduits,  &.G.,  in  adjoining  mine, 
240,  246,  246 
througii  demist d  mine,  lessee  may  not  artificially,  239 
drainage,  lessor  should  stipulate  for  covenant  to  leave  barriers  against,  245 
mandatory  injunction  to  enforce  covenant,  240 
no  rent  prinid  facie  payable  for  right  of,  240,  245 
of  adjoining  mine,  les6ee  may,  prinid  facie,  use  mine  for,  70,  71 
reservation  of  rent  for  right  of,  224,  240 
drown  demised  mine,  independent  of  covenant,  lessee  may  not,  236 
drowning  demisetl  mine,  lessor  sliould  stipulate  for  covenant  against,  236, 237 

construction  of  covenant,  237 
duty  to  work,  228—230 

enter  within  twelve  years,  not  necessary  for  lessee  to,  528,  529 
fencing  pits,  lessor  should  stipulate  for,  235 
fixtures,  246,  247.     (See  Fixtures.) 
footage  rent,  221 

forfeiture,  225,  241,  242.     (See  Forfeiture,) 
^es,  lessor  should  stipulate  as  to  dangerous,  236,  245,  246 
indemnify,  liability  of  lessor  to,  for  demising  mine  of  stranger,  228 
injunction,  barriers,  enforcement  of  covenant  as  to,  by  mandatory,  240 
'  no  injunction  no  account,'  never  applied  to  mines,  226 
not  granted,  if  probable  danger  to  life  involved,  230 
particular  mode  of  working  not    enforced    by,   unless  where 
negative  covenant,  230,  236,  245 
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hKASE—eotUinued, 

iojunctioo,  removal  of  ore  until  measnrement  restrained  by,  225  n. 
repairs,  covenaat  as  to,  not  enforced  by,  238 
BU]iport,  eoforcemeiit  of  coTenant  as  to,  by  mandatory,  235 
QDUsual  mode  of  working,  seldom  enforced  by,  230 
inspect,  lessor  may,  in  absence  of  stipulation,  go  down  shaft  and,  225 
inspection,  lessor  should  stip.  for  oovt.  to  produce  accounts  and  plans  for,  225 
instroke,  importance  of  right  of,  231.     (See  Instroke;  FUs.) 
meaning  of,  231 

reservation  of  rent  for  right  of,  224 
inUreue  termini,  where  lessee  witht.  possn.,  ander  St.  of  Uses,  has  mere,  5*29 
interest  on  rents  from  date  of  writ,  lessor  may  recover,  226 

*  leave  *  pillars,  effect  of  covenant  to,  236 

where  covenant  for  benefit  of  equity  of  redemption,  236 
(Mostyn  v.  Lancaster,  now  reported,  23  Ch.  D.  583) 
liberties  incidental  to  working  rights  snould  be  granted,  227,  228 
construction  of,  227,  228 
reservation  of  rent  for,  223,  224 
Limitations,  Statute  of,  running  of,  where  trespasser  demises  mioe  and 

reserves  rent  in  specie,  544 
mandatory  injunction,  enforcement  of  covenant  as  to  barriers  by,  240 

support  by,  235 
measurement,  injunction  to  restrain  removal  of  ore  until,  225  n. 

lessor  should  stipulate  for  covenant  as  to,  225 
mine,  meaning  of,  in  leases,  4,  212 
moveable  effects,  246,  247.     (See  Fixtures.) 
negative  form,  covenant  as  to  mode  of  working,  not  enforced  unless  when  in, 

230,  235,  245 
outstroke,  238,  239.     (See  Ouiatroke.) 

rent,  rescrA'ation  of,  223,  224 

royalty,  difficulty  as  to  reservation  of,  224,  224  n.,  225  n. 
parcels,  212—214.    (See  Parcels,) 

particular  modes  of  working,  should,  if  necessary,  be  specified,  229,  230 
partner,  effect  of  renewal  of,  by,  119,  121,  122 
pits,  lessor  should  stipulate  for  fencing,  235 

filling  up,  at  end  of  lease,  244,  245 
siukiog,  if  so  intended,  232-^234, 245.     (See 
Fits.) 
plans,  lessor  should  stipulate  for  covenant  to  keep,  225 

produce,  for  inspection,  225 
possession  of  space  created  by  working  in  in  lessee,  33 
power  to.     (See  Pincers. ) 

property  in  space  created  by  working  is  in  lessor,  33 
quiet  enjoyment,  covenant  for,  lessee  should  stipulate  for,  228 

sometimes  implied,  228 

*  raise,'  meaning  of,  219 

rateability  of  lessor,  effect  of  covenant  for  delivery  in  specie,  on,  221,  564 
Kating  Act,  1874,  meaning  of,  in,  560 
renewal  of,  by  partner,  effect  of,  119,  121,  122 
rent,  214  «/  acq.     (See  Dead  Reitt ;  RoyaUy.) 
in  respect  of  liberties,  223,  224 
payment  of,  acoordins  to  periodical  awards,  222,  223 

by  way  of  proportionate  part  of  sale  produce,  222 
repairs,  covenant  as  to,  not  enforceable  by  injunction,  238 

specifically  enforceable,  238 
lessor  should  stipulate  for  covenant  as  to,  237,  238,  245 
construction  of  covenant,  238 
right  to  work,  2:6—228 
roadway  for  minerals  from  adjoining  mine,  lessee  may,  primd  facie,  use 

mine  as,  70,  71,  239 
royalty,  218—221.     (See  Jtai/alty.) 

in  respect  of  liberties,  223,  224 
lessor  should  always  reserve,  214,  215 

covenants  to  secure  maximum,  218 — 221.     (See  Hoyalty.) 
runs  with  land,  covenant  to  make  compensation  for  damage  to  crops,  235,  236 

power  of  distress  prolMtbly  not,  226 
sale,  lease  of  mines  equivalent  in  most  respects  to,  169 
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LEASE-  continued, 

abftfts.     (See,  under  present  title,  piU.) 

some  mines  open  and  others  new,  right  of  working,  where,  53,  227 
space  created  by  working,  possession  of,  in  lessee,  and  ppty.  of,  in  lessor,  33 
specie,  delivery  as  rent  in,  221 

specific  performance  may  not  be  had  of  covenant  to  repair,  238 

work,  229 
stamps,  248.     (See  Stamps. ) 

stranger,  lessor's  liability  to  indemnify  for  demising  mine  of,  228 
support  for  mine,  lease  should  provide  for,  236 

surface,  234,  235.     (%eb  Support.) 
surface,  reservation  of  rent  for  occupation  of  and  injury  to,  223 

restoration  of,  lessor  should  stipulate  for,  at  end  of  lease,  244,  245 
surrender,  243,  244.     (See  Surrender.) 

*  through  over  or  under,'  construction  of,  in  reserv.  of  wayleave  royalty,  224 
trade,  mines  a  species  of,  226 
two  contiguous  estates,  one  lease  of,  168 
use,  delivery  as  rent  for  personal,  221,  222 

effect  on  covenant,  where  no  coal  left,  221  n. 

worth  working,  222 
user  of  subsoil,  238—240 

Uses,  interest  of  lessee  without  possession  under  Statute  of,  528,  529 
usual  local  mode,  lessee  bound,  m  default  of  covt. ,  to  work  ace.  to,  238  n. 

no  injunction  to  compel  particular  working,  if  mode  not,  230 
valuing  minerals,  lessor  should  sometimes  stipulate  for  covenant  as  to,  225 
ventilating  adjoining  mine,  lessee  may,  primd  facie,  use  mine  for,  70,  71 

no  rent  payable,  primd  facie,  for  right  of,  239 
reservation  of  rent  for  right  of,  224,  239 
waste,  independent  of  covenant,  lessee,  who  removes  barrier,  liable  for,  237 
water.     (See,  under  present  title,  drain;  drainage;  drowning;  and  see 
Water.) 

lessor  should  stipulate  for  barriers  against,  245 
waterleaves,  lessor  should  reserve  rent  in  respect  of,  223 
wa^leaves,  lessor  should  reserve  rent  in  respect  of,  223 
weighing  minerals,  lessor  should  sometimes  stipulate  for  covenant  as  to,  225 
win,  meaning  of,  219 
work,  duty  to,  should  be  expressly  thrown  on  lessee,  228,  229 

no  duty  because  mine  leased  and  royalty  reserved,  229 
or  because  of  covenant  '  in  working '  to  do  certain  things,  229 
liable  on  covenant,  notwithstanding  useless  expense  of  performance, 

229 
liability  not  specifically  enforceable,  229 

construction  of  covenant,  229 
right  to,  should  be  expressly  given  to  lessee,  226,  227 
working  out  before  end  of  lease,  244^  245 
workings  after  end  of  lease,  245,  246 
workmanlike  manner, 

covenant  to  work  in,  does  not  absolve  from  covenant  to  work,  229 

imply  cov.  to  continuously  wrk.,  218,  219 
not  safe  substitute  for  dead  rent,  216 
evidence  to  explain  local  meaning  of  covenant  to  work  in,  233  n. 
meaning  of  covenant  to  work  in  proper  and,  238 
pits,  effect  of  covenant  to  work  m,  on  liability  to  sink,  233 

LEASEHOLDER.    {Bee  Lease;  Life  or  Years,  Tenant  for;  Years,  Tenant  for.) 

•  *  LEAVE " 

pillars,  effect  of  covenant  in  lease  to,  336 

(Mostyn  v.  Lancaster,  now  reported  23  Ch.  D.  583) 

LEGAL  WASTE.     (See  Life  or  Tears,  Tenant  for.) 

LESSEE.     (See  Lease;  Life  or  Tears,  Tenant  for  ;  Tears,  Tenant  for.) 

LESSOR.    (SeeXtfOM.) 
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LEVELS, 

lualicioiifl  injuries  to,  547 

LIBERTIES.     {SeeTru^Ue;  User.) 

for  which  miue  owner  should  stipulate  on  lease,  227,  22S 

sale,  207,  208 

LICENCE, 

account  against  equitable  owner  who  enters  and  works,  254 

liceu8ee,  254 
immaterial  that  no  right  to  injunction,  254 
acquiescence  by  licensor  iu  verbal  arraugeuient,  etfect  of,  251 
asDigumeut  of,  252 
bare  licence,  liow  created,  251 

meauiog  and  incidents  of,  251 
buildings,  liability  ot  licensee  to  l>e  rated  for,  250,  251 
coustructiou  of  doubtful  instruments,  255 — 257 
ileed  necessary  for  legal  assignment  or  demise  of,  252 

creation  of,  251 
demise  of,  252 

Derbyshire  custom,  accepting  licence  destroys  right  ander,  509 
devolution  of,  252 

distress  not  applicable  to  subject-matter  of,  254 
Duchy  of  Cornwall  exempt  from  provisions  as  to  stamps,  257 
duration  of  grant  to  personal  representative,  tizing  of,  250 
exclusive  licence,  incidents  of.  253 

exercise  and  expenditure,  effect  of,  when  mere  written  contract  251 
forfeiture  of,  254,  255.     (See  Forfeiture.) 
Frauds,  where  miue  held  under  licence,  contract  aa  to  cost-book  shares  not 

witliiu  Statute  of,  464 
incorxjoreal  hereditament,  licence  coupled  with  grant  is,  249,  251 
iu  junction,  licensor  always  entitled  to  account  irrespective  of,  254 
intestacy,  devolution  of,  on,  252 
interest,  licence  clothed  with,  incidents  of,  251,  252 
irrevocable  licence,  252 

laud  containing  mines  liability  of  licensor  to  be  rated  for,  250,  251 
lease  for  a  term  and  then  licence,  grant  held  to  create,  256,  257 
year,  grant  held  to  create,  257 
grant  held  to  create,  255,  256 
licence,  grant  held  to  create,  256 

uiachiuery,  liability  of  licensee  to  be  rated  for,  250,  251 
named,  licence  may  be  granted  to  psous.  not  named  in  conjn.  withpsons.,  250 
non-exclusive,  Moqucq  i%  jtrinid  facie.^  252 

licensee,  rights  of,  252,  253 
nuisance  by  licensee,  licensor  liable  for,  \l  licence  revocable,  272 

not  liable  for,  if  licence  irrevocable,  272 
occupation  may  entail  rateability,  250,  251,  56 ( 
'  occupier '  within  Railways  and  Waterworks  CI.  Acts,  licensee  with  grant  is, 

250 
jtarol,  bare  licence  may  be  created  by,  251 
personal  representative,  1.  coupled  with  grant  may  be  limited  to,  249—251 

right  of,  to  re-eiiter,  when  grantee  discontinued,  250 
possession,  recovery  of,  licence  with  grant  prob.  subj. -matter  of  actu.  for,  249 

when  licence  exclusive,  253 

non-exclusive,  252,  253 
taking  of,  effect  of,  249,  253 

what  acts  constitute,  249,  253 
power  to.     (See  Powers. ) 
property  in  mine,  licensee  has  no,  249 
property  in  minerals,  bare  licensee  has  no,  even  after  getting,  251 

but  may  recover  against  mere  wrongdoer,  251 
exclusive  licensee  has  no,  before  getting,  253 
licensee  has  no,  before  getting,  249 

with  grant,  has,  after  getting,  252 
soil,  licensee  has  no,  249,  253 
nngotten  minerals,  licensee  has  no,  249 
rating  of  licensee,  42,  250,  251,  563,  564.     (See  Mating.) 
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re-entry,  254,  255.     (See  Forfeiture.) 

rent,  payments  in  respect  of  licence  are  in  natare  of,  254 

repairs,  covenants  by  licensee  as  to,  run  witb  land,  254 

revocable,  bare  licence  is,  251 

revoked  by  conveyance  by  grantor,  bare  licence  may  be,  251 

roads,  liability  of  licensee  to  be  rated  for,  250,  251 

runs  with  land,  covenant  by  licensee  to  compensate  for  surface  damage  or 

to  repair,  254 
simple,  licence  coupled  with  grant  may  be  limited  in  fee,  249 — 251 
stamps,  257 

support,  withdr.  of,  by  licensee,  licensor  liab.  for,  if  licence  revocable,  351 

not  liab.  for,  if  1.  irrevoc,  350,  3*>1 
sutface  damage,  covenant  by  licensee  to  compens.  for,  runs  with  land,  2^4 
term  of  years,  licence  coupled  with  grant  may  be  limited  for,  249—  251 
trespass,  right  of  exclusive  licensee  to  maintain,  253 

non-exclusive  licensee  to  maintain,  253 
WBB  and  occupation,  where  licence  may  be  subject-matter  of,  249 
Uses,  electiou  by  licensee  that  licence  shall  operate  under  Statute  of,  250 
water,  licensee  may  have  right  by  prescription  to  prevent  diversion  of,  bl)2 
will,  grant  held  to  create  tenancy  at,  257 

transmission  of,  by,  252 
written  contract  to  grant,  where  action  lies  for  breach  of,  251,  252 
year  to  year,  grant  held  to  create  tenancy  from,  257 

LIEN.     (See  Co-owner :  Coat- Book  and  Stannary  Companies;  Life  or  Years,  Tejiant 
far  ;  Mortgage  ;  Partner. ) 

LIFE  OR   YEABS,   TENANT   FOR.     (See  Devolution;  Fixtures;  Lease;  Ojnu 
Mines  or  Quarries  ;  Setthd  Estates  Act ;  tkttled  Land  Act.) 
fixtures  and  moveable  eflects.     (See  Fixtures.) 
lease,  contract  by,  to  graut,  enforceable  to  extent  of  interest,  162 
disalfirm  his,  may  not,  162 
donee  of  power  to  grant,  usually  made,  168,  169 

doubtful  propriety  of  practice,  169 
no  primd  facie  power  to,  except  under  statute,  162 
statutory  power  to  grant,  162—167.     (See  HeUled  Estates  Ad  ;  Settled 
Land  Act.) 
lieu  of,  for  expenditure,  56 
possession  of  containing  chamber  in,  33,  70 

land  containing  mines  or  quarries  in,  32,  52,  70,  533 
mines  or  quarries  m,  33 
uusevered  minerals  in,  33 
property  of  above  in  reversioner  or  remainderman,  32,  33 

immaterial  as  to  uusevrd.  minerals,  that  tenant  for  1.  or  y.  may  wrk.,  33 
purchasiug  from  trustees  of  settlt.  prob.  bound  to  disclose  existce.  of  m.,  193 
sale,  powers  of,  as  to,  129—133.    (See  Settled  Estates  Act  ;  SeUled  Land  AU.) 
user,  right  of,  as  to,  70,  71.     (See  User.) 
Workings  (See  Campbell  v.  Wardlaw,  8  App.  Cas.  641.) 

account  against  stranger,  tenant  for  life  or  years  may  have,  533 
at  instance  of  tenant  for  life  in  remainder,  57 
trustees  to  pres.  cont.  rems.,  57 
for  equitable  waste,  64 

legal  wasta,  person  with  right  of  property  may  have,  56,  57 
'  no  injunction,  no  account,'  never  applied  to  mines,  56,  57 
form  of,  57  n. 
acquiescence  and  expenditure,  may  bar  relief  against,  63 

may  bar  relief  against  reversioner  or  remainderman,  65 
'all  royalties,'  construction  of,  48 

appropriation  of  minerals  removed  for  improvementa,  right  of,  55,  60  n. 
assignee  in  same  position  as  original  lessee,  52 
continue  wrongful  workings,  bar  to  remedy  gives  no  right  to,  63 
contrary  intention  in  settlement  disentitles,  to  work  open  mines,  48, 49 

entitles,  to  work  new  mines,  53 
will  may  entitle  to  work  notwithstanding  resi- 
duary clause,  49—51 
curtesy,  right  of  tenant  by,  to  work,  52 
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IJFE  OR  YEARS,  TENANT  FOU-caniinued, 
Workings, 

customary  right  of  meliorating  waste  under  agricultural  leases,  54 

(Tucker  v.  Linger  affirmed,  8  App.  Cas.  508). 
damages  for  equitable  waste,  64 

legal  waste,  person  with  right  of  property  may  have,  56 
measure  of,  58 
death  of,  remedy  not  barred  by,  67>  58 

deferred,  no  right  of,  to  work,  merely  because  work,  shd,  not  be,  54  n. 
delay  may  bar  remedy  for  legal  waste,  63 

destroy  field,  no  right  of,  to,  although  without  imp.  of  waste,  63,  64 
dowress,  right  of,  as  to  working,  48,  52 

when  reversioner  or  remainderman  works,  65 
equitable  waste,  no  right  of,  to  commit,  tho.  without  imp.  of  w.,  63,  64 
estovers,  right  of,  to  dig  for,  51 
executory  trust,  right  of  person  olaiming  under,  55  n. 
flints,  customary  right  to  appropriate  in  agricultural  lease,  54 

(Tucker  v.  Linger  ainrmea,  8  App.  Gas.  508) 
forfeiture  does  not  now  lie  against,  56  n. 
^und  landlord  may  have  injunction  to  restrain  waste,  61 
improvement  of  land,  right  of  removing  turf  or  stones  for,  54,  65 
improvements  authorised  by  S.  L.  Act,  workings  for  purposes  of,  132 

no  allowance  for,  in  measure  of  (Umages,  58 
injunction  for  equitable  waste,  64 

|[round  landlord  may  have,  61 

mterlocutory,  seldom  granted,  where  working  commenced, 

61,  62 
life,  immediate  remainderman  for,  may  have,  61 
'  no  injunction,  no  account,*  never  applied  to  mines,  57 
remainderman  or  reversioner  may  have,  61 
subsequent  remainderman  for  life  may  have,  61 
threat  to  commit  waste  entitles  to,  61 
trustees  to  preserve  contingent  remainders  may  have,  61 
form  of,  61  n. 
interest  at  4  per  cent,  allowed  against,  58 

not  allowed  from  period  before  death  of,  58 
intermediate  termor  receivmg  rents  under  prior  sub-leases,  55 
Ireland,  waste  in,  62  n. 
Lrish  leases,  46,  47,  49,  51,  52 

notice  to  quit  under,  with  view  to  work,  65 
jointress,  right  of,  as  to  working,  52 
leased,  where  property,  and  convertible  to  no  other  use,  lessee  may 

work,  63,  227 
legal  waste,  workng  of  new  mines  or  quarries  by,  is,  52 

remedies  for,  56 — 61 
Limitations,  Statute  of,  a  bar  to  remedy  for  equitable  waste,  64,  64  n. 

aemhle^  runs  from  death  of  wrongdoer,  and  six 
years  a  bar,  ib. 

suspension  of  running  of,  62  n. 
a  bar  to  remedy  for  legal  waste,  62,  63 
generally  runs  from  severance,  and  6  years  are 

bar,  62 
where  w.  leg.  but  former  remedy  inequity,  62, 63 
long  term,  existence  of,  immaterial  as  regards  waste,  52 

enlargement  of,  26,  32 
lunatic,  workings  by,  56 
measure  of  damage  for  legal  waste,  58 
meliorating  waste,  right  of,  to  commit,  54 

custom,  54 
other  cases,  54,  55 

no    right,    on    mere   assertion,    that   it    will 
improve,  55 
new  mines  or  quarries,  general  primd  facie  disability  of,  to  work,  51 

(See  Open  Mines  or  QiuirrUs.) 
inquiry,  if  nee.  to  ascertain  fact  of  opening,  51  n.,  52  n. 
form  of,  52  n. 
right  of,  to  work,  if  without  imp.  of  waste,  55 
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WorkiDgs, 

and  to  appropriate  severed  mioerals,  55,  56,  266 
form  of  enabling  power,  55  n. 
onus  of  proof,  when  fact  of  being  open  disputed,  47 
open  mines  or  quarries,  general  primd  facie  right  of,  to  work,  46.     (See 
Open  Mines  or  Quarriea.) 
and  previously  cnt  turf,  46 
and  to  appropriate  severed  minerals,  46,  266 

inmiatenal  if  settlor  testator  whether  trustees  appointed,  46 
proceeds  of  wrongful  workings,  mode  of  dealing  with, 
equitable  waste,  64 
legal  waste,  58—61 

where  person  in  esse  entitled  to  inheritance,  59 

no  person  in  esse  entitled  to  inheritance,  58,  59 

form  of  enquiries  and  accounts,  60  n. 
owner  of  inheritance  a  wrongdoer,  60,  60  n.,  61 

adopts  wrongdoing,  61 
trespass,  538,  539 

where  tenant  for  life  or  years  entitled  to  work,  538 

not  entitled  to  work,  538,  539 
property,  remedies  where  injured  person  has  right  of,  56,  57 
rebuttable,  presumption  of  right  of,  to  work  open  mines,  48 
recover  minerals,  action  to  recover,  by  person  with  right  of  proi>erty,  56 
remainderman  for  life  may  have  account,  57 

injunction,  61 
remainders,  trustees  to  preserve,  may  have  account,  57 

injunction,  61 
remedies  for  improper  workings,  56 — 64 
renewable  for  ever,  rights  of  tenant  for  lives  or  years,  62,  53 
rents  or  royalties  may  be  received  by,  of  open  mines,  or  quarries,  47,  48 
repairs,  no  allowance  for,  in  measure  of  damages,  58 
reeid.  gift  in  will,  no  right  of,  to  work  open  mines  comprised  in,  49 
reversioner  or  remainderman  may  have  account  or  damages  agst,  56,  57 

action  to  recover  minerals,  56 
injunction  against,  6 1 
remedy  against  trespasser,  533 
not  entitled  to  work,  64 
if  he  works  dowress  may  have  third  of  income,  65 

ordinary  tenant  for  life  may  have  whole  of  income,  65 
sale  of  minerals  removed  for  improvements,  right  of,  doubtful,  55 
sales  of  open  mines  or  quarries,  proceeds  of,  may  be  received  by,  47 
Scotland,  law  of,  as  to  open  mines,  48  n. 

(See  Campbell  v.  WardUw,  8  App.  Cas.  641.) 
Settled  L.  Act,  wrkngs.  for  ppses.  of  improvements  authorized  by,  1.32 
some  ms.  open  and  others  new,  right  of  wrkng.  under  lease,  where,  53,  227 
stones,  right  of  removal  of,  for  improvement  of  land,  54,  55 
threat  to  commit  waste,  injunction  may  go  upon,  61 
timber  cases,  how  far  applicable  to  mines,  54  n. 
trade,  mines  a  species  of,  57 

trespass,  measure  of  damages  how  far  determined  by  pples,  applic.  to,  58 
reversioner  or  remainderman  may  have  remeay  upon,  533, 
tenant  for  life  or  years  may  have  account  upon,  533 

against  stranger,  52,  533 
mode  of  dealing  with  proceeds,  538,  539 
trustees  sell  land  excepting  mines  and  purchase  mines  with  proceeds, 
right  of,  where,  133 
to  pres.  contin.  rems.  liable,  if  consent  to  impper.  wrkngs.,  57  n. 
use,  right  of,  to  dig  for  personal,  51 
vendition,  waste  by  the,  55 
waste.     (See,  imder  present  title,  equU<xble  waste;  legal  tvasU ;  meluh 

rating  vxisU,) 
*  with  all  mines/  effect  of  leasing  land,  53 

settling  land,  53,  54 
without  impeachment  of  waste,  right  of,  to  work  new  mines,  55 
and  to  appropriate  severed  mmerals,  55,  56,  266 
form  of  enabUng  power,  55  n. 
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LIME-BURNERS, 

traders  within  Ir.  Bankruptcy  Act,  259,  261 

LIMESTONE, 

M'orked  undergrouDd  is  mine  rather  than  qiiarry,  5 

LIME  WORKS.     (See  Nuimnce.) 

LIMITATIONS,  STATUTES  OF.     (See  Prescnption. ) 

adverse  possession,  what  acts  constitute,  624 — 527,  632 
analogy  of,  in  miuing  property,  Court  goes  beyond!!,  121 

to,  abandonment  for  six  years  may  bar  claim  to  account,  by,  120 
bargain  and  sale,  running  of,  where  tenancy  at  will  by  entry  under  uuen- 

rolled,  526 
conscience,  application  of  statute  to  proceedings  in  Court  of,  543 
continuing  trespass,  account  not  carried  back  beyond  six  years,  where,  543 
covenants  for  title  on  sale  of  surface  and  subsistence  of  mining  lease,  opera- 
tion of,  where,  210,  211 
death  of  wrongdoer  who  commits  waste.     (See  Life  or  Years,  Tenant  for.) 
dilapidations,  action  for,  81 
discontinuance,  meaning  of,  527 

discovery  of  trespass,  stet.  only  runs  from,  where  prev.  discov.  imposs.,  543 
Duke  of  Cornw^all,  claims  of,  to  minerals,  when  barred  by,  529,  530 
expenditure  by  surface-owner  does  not  give  him  title  to  mines  under,  527 
fraud  and  concealment,  account  carried  back  beyond  six  years,  where,  543 
galleries,  effect  of  surrounding  mine  or  quarry  with,  526,  527 
inclose  surface,  not  nee.  to,  to  acquire  title  to  mines  or  quarries  under,  526 
intentional  fraud,  account  carried  back  further  than  six  years,  where.  543 
interesse  termini  for  purpose  of,  semble  lessee  witht.  possn.  has  not  mere,  529 
lessee,  not  necessary  semble  for,  to  enter  within  12  years,  if  lessor  not  in 
adverse  possession,  528,  529 
immaterial  that  lessee  without  possn.  under  St.  of  Uses,  528,  529 
life  or  years,  tenant  for.     (See  Life  or  Years,  Terjintfor.) 
mortgagee  improperly  working  cannot  plead,  85 

right  to  plead,  when  wrongdoer  acts  under  authority  of,  543 
neglecting  to  use  reasonable  diligence,  effect  of,  543 

nou  user  by  mine  owner  not  give  surf. -owner  title  to  mines  imder,  527,  528 
immaterial  that  mine-owner  has  permitted  expend,  by  surf,  -owner,  527 
onus  on  wrongdoer  to  show  what  part  not  taken  within  six  years,  543 
overlying  seam,   no  presumption  of    possession  of  underlying  seam  from 

statutory  title  to,  527 
part  of  entire  solum,  title  to  mines  or  quarries  as,  may  be  acqrd.  under,  524 
possession,  statute  only  applies  where  mine  owuer  out  of  possession,  and 

other  person  in,  528 
public  bodies,  title  may  be  acquired  under,  against,  524—526 
purch.  and  exccptn.  frcm  sale  prob.  on  sim.  u>oting  as  to  non-user,  528 
rents  in  kind,  where  wioagdoer  demises  mine  reserving,  statute  runs  from 

receipt,  544 
separate  subject-matter,  title  to  ms  or  qs.  as,  may  be  acquired  under,  526 

immaterial  whether  claimant  entitled  to  surface  or  not,  526 
support,  a  bar  after  six  years  to  action  for  withdrawing,  353 

no  bar  to  action  for  withdrawing,  until  six  years  after  damage,  288 
probably  oo  bar  against  previous  excavator  who  weakens,  until  six 
years  after  damage  from  present  excavation,  300 
trespass,  a  bar  after  six  years  to  action  for.  542,  543 

trespasser  acquires  no  title  to  mine  under,  by  working  into  it  for  12  yrs.,  529 
waste  by  tenant  for  life  or  years,  operation  of,  where,  62 — 64 
wrongful  entry  only  gives  title  to  part  of  which  physical  possn.  taken,  527 

LIQUIDATOR.     (See  Winding-up,  A-c.) 

LISKEAKD,  38 

LITTON,  ^QQetseq. 

LIVERY  OF  SEISIN, 

formerly  essential  to  conveyance  of  open  mines,  202  n. 
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LOCAL  AUTHORITY.     (See  Puhlie  Health  Act.) 

LOCAL  RATES, 

rsteability  of  mines  and  quarries  to,  558 

LOCOMOTIVE.     (See  Roadways. ) 

LORD  MAYOR'S  COURT.     (See  Cost-hook  and  Stannary  Companus.) 

LORD  OF  MANOR.     {See  Copyholder ;  Ciisf^ym;  Customary  Freeholder;   Enfran- 
chise;   Enfratiehisemeiu   AcU ;   Enfranchise menfs ;    Inclosure  Actf ;    Inclo- 
sures ;  Merton,  Statute  of;  Prescriptwn  :   Wastes.) 
establishment  of  right  of,  to  manorial  mines  in  Cornwall,  440 

LORD  WARDEN  OF  THE  STANNARIES, 

former  jurisdiction  of,  transferred  to  Court  of  Appeal,  426,  4*26  n. 

LOST  GRANT, 

right  of  profit  d  prendre  not  sustainable  on  ground  of,  97 

LOT,  511,  512.     (See  Derbysftire  Rights,  ttc.) 

LOW  PEAK.     (See  Derbyshire  RighU,  ttc.) 

LUCIFER  MATCHES, 

prohibition  of,  under  Regulation  Acts,  589 

LUNACY  REGULATION  ACTS.     {See  Lunatic.) 

LUNATIC, 

mining  machinery  may  under  Court  be  purchased  out  of  personalty  of,  45 
partner,  no  order  for  receiver  and  manager  on  application  of,  1 16 
power  to  exchange  mines  of,  under  order  of  Court,  127 

undivided  share  of,  127 

without  mines,  &c.,  and  witht.  leaving  support,  127,  128 
application  of  produce,  128 

devolution  of  unappli  d  produce  on  death,  128,  267 
lease  mines  of  tenant  for  life  under  Settled  Land  Act,  167  n. 

in  fee  simple  under  Lun.  Reg  Acts,  100 
incidental  powers,  160 
new  and  open  mines,  &c.,  may  be  leased,  160 

application  of  produce  of  new  mines  and  quarries,  161 

devolution  of  unapplied  produce  on  death,  161 
premiums  and  fines  on  leases  not  allowed,  160 
application  of,  when  taken,  160,  161 
devolution  of,  on  death,  161 
surrenders  and  renewals,  16'1 
fines  on  renewals,  161 
lease  mines  of  tenant  in  tail,  161 
partition  mines  of,  under  order  of  Court,  127 
undivided  share  of,  127 

without  mines,  &c.,  and  without  leaving  support,  127,  128 
application  of  produce,  128 

devolution  of  unapplied  produce  on  death,  128,  267 
sell  mines  of,  under  order  of  Court,  127 
under  Settled  Estates  Act,  130  u. 

Land  Act,  133  n. 
undivided  share  of,  127 

without  mines,  &c. ,  and  without  leaving  support,  127,  128 
application  of  produce,  128 

devolution  of  unapplied  produce  on  death,  128,  267 
working, 

tenant  for  life  without  imp.  of  waste,  56 

in  fee  simple,  no  power  of  Court  to  sanction  working  of  mines, 

&c.,  of,  44,  45 
power  of,  to  work,  under  stat.  sale  or  lease,  44 
in  taU,  46 
timber  cases,  analogy  of,  not  applicable  to  working  of  mines,  44 
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MACHINERY.     (See  Derbyshire  Rights,  iSx. ;  Fixtures ;  Income   Tax  ;  Malicious 
Injuries;  Bating;  Regulation  Acts.) 
right  of  iniue  owner  to  fix,  oo  surface,  274 

MAINS.     (See  Gas.) 

MALICE.     (See  Malicious  Injuries. ) 

liability  for,  in  letting  water  escape,  409,  410 

witlK&awiag  support,  302,  309 

MALICIOUS  INJURIES.     (See  Th-owning  ;  SeUing  Fire.) 

airways,  waterways,  drains,  pits,  levels,  or  shafts,  when  a  felony,  547 
punishment  for,  547 

wicked  mind  necessary  to  constitute  felony,  647,  548 
machinery  and  effects,  648 — 550 
generally,  548 
a  felony,  548 
punishment  for,  548,  549 
what  is  a  damaging  of  an  engine,  549 

an  erection  used  in  conducting  the  business  of  a  mine,  549 
rioters,  549,  550 

demolishing,  pulling  down,  or  destroying,  &a,  549 
a  felony,  549 
j^unishment  for,  549 
injuring  or  damaging.  549,  550 
a  misdemeanour,  549,  550 
punishment  for,  550 
liability  of  hundred  to  make  compensation,  559  n. 
on  trial  for  felony  jury  may  oouTict  of  misdemeanour,  550 

MAN,  ISLE  OP, 

Bishop's  Mines  and  Quarries  Act,  1868,  520  n. 

clay  and  sand,  owners  of  oust,  estates  of  inhertce.  entld.  by  oust,  to,  519,  520 
compensation,  customary  liability  of  Crown  to  make,  for  workings,  520 
doubtful,  whether  liability,  where  no  legal  damage,  389,  390,  520 
e.g.,  damase  in  respect  of  percolating  water,  389,  390 
Crown,  onstomary  right  (n,  to  pierce  surface  for  mining  purposes,  520 
Ecclesiastical  Leasine  Acts  not  applicable  to,  176  n.,  520  n. 
Met.  Mines  Act,  application  of,  to,  569 
minerals  in  Act  of  Settlement  of,  meaning  of,  17 

mines,  &c  (not  day  or  sand)  in  oust,  estates  of  inhertce.  in  Crown,  33,  519 
non-user  for  twenty-one  years,  right  to  dig  for  stone  not  forfeited  by,  520  n. 

MANAGEMENT 

of  mines,  Court  will  not  undertake,  229 

MANAGER.     (See  Receiver  and  Manager  ;  Regulation  Acts.) 

MANDAMUS 

against  gaveller  under  Gloucestershire  custom,  495 

MANDATORY    INJUNCTION.      (See    Airtvays ;    GloucesUrshire    RighU,   dr.  ; 
Lease;  Roadways;  Support;  Water.) 

MAN-HOLES,  692 

MANOR.     (Sec  Lord  of  Manor. ) 

where  conveyance  of,  will  pass  mines,  203 

MANORS,  ASSESSIONAL.     {See  I>uke  a/ CorniraU ;  Tin- Bounding.) 

MAPS.     (See  Plans.) 

MARBLE, 

a  mineral,  12 
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MARRIED  WOMAN.     (See  Dowress ;  Jointress.) 
defence  of  coverture  in  Barmote  Courts,  507  n. 
powers  of,  under  Settled  Estates  Act,  130  n. 

examination  of,  129  n. 
LandAct»  133  n.,  167  n. 

MASTEIR     (See  Employer ;  Employers  ami    Worknun  Ad;  Employers^  Liahiiity 
Ad;  Fadory  mid  Workshop  Ads;  Re^ulaiioii  Ads  ;  Truck  Ad.) 

MATCHES, 

prohibition  of  lucifer,  under  Regulation  Acts,  589 

MATERIALS  FOR  MINING  PURPOSES, 

supply  of,  is  exception  from  Truck  Act,  609 
what  are,  610  n. 

MATERIALS  FOR  ROADS, 
highways,  104—107 

power  to  contract  for  lease  of  land  to  supply,  180 
purchase  of  land  for  supplying,  148 
railways,  107,  108 

sale  of  land,  where  materials  exhausted,  and  reservation  of  right  to  mines, 
&c.,  148 

MATLOCK,  518 

MAXIMS, 

(tdio  personalis  morilur  cum  personA,     (See  Death. ) 

caveat  emptor,     (See  Caveat  Emptor.) 

cuicumquc  aliquid  conccdUur,  conceditur  etiam  d  id  situ:  quo  res  ipsa  non 

essepotuit,  2dS 
'grant  to  be  construed  most  strongly  against  grantor,'  obsolete,  296  n. 
'no  injunction,  no  account,*  not  applicable  to  mines,  56,  57,  2*26,  254 
quicquid  plantatur  solo,  solo  ccdit,  515 
sic  uttre  tuo  ut  alienum  Tion  laxlas,  269 

MAYOR'S  COURT.    (See  Cost-Book  and  Stannary  Companies.) 

MEASURE, 

payment  of  wages  by,  583,  584 

MEASURE  OF  DAMAGES, 

fraud  in  inducing  purchase,  201 

*  injurious  affection '  under  Lands  Clanses  Act,  376,  377 

life  or  years,  improper  workings  by  tenant  for,  58 

mortgagee  not  entitled  to  allowances  for  working  or  bringing  to  bank,  84 

pits,  oreach  of  covenant  to  sink,  234,  234  n. 

Trespass,  533,  538 

Dank,  expenses  of  bringing  to,  when  allowed,  534,  535,  536 
honAfide\)^9i  of  title,  allowances  when,  534 

expectation  of  title,  allowances  when,  534, 535 
consequential  damage,  537 

wrongdoer  disentitled  to  allowances,  if  injury  to  rest  of  pltfs.  m, ,  537 
liable  for,  537 
liability  to  invasion  of  water  by  removing  barrier,  537 

but  when  damage  recovered  for  removal,  no  damage  for 
subsequent  influx,  537,  538 
rest  of  plaintiff's  minerals  unworkable  or  useless,  537 
surface  damage,  537 
different  measures  of  ouimages,  533,  534 
equity,  remedies  in,  534 — 536 

'fairly  and  honestly,*  allowances  when  trespasser  acts,  534 
fraud,  aUowance  for  bringing  to  bank,  notwithstanding,  536 
getting  and  severing,  expenses  of,  when  allowed,  534,  535 

form  of  order,  535  n. 
not  allowed,  535,  536 
form  of  order,  535  n. 
inadvertently,  allowances,  when  trespasser  acts,  534 

X  X 
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MEASURE  OF  T)A^LAGE&- continueil 
Trespass— 

law,  former  remedies  at,  534 

market,  allowance  to  honest  wrongdoer  for  carrying  to,  535 
*  mere  mistake,  *  allowances  when  trespasser  acts  under,  534 
mortgagee  goin^  into  possession  and  innocently  continuing,  535 

position  of  trespasser  who  works  by  authority  of,  536^ 
'  negligent,  allowances  when  conduct  of  trespasser  has  been,  535 
result  of  law  as  to  allowances,  536,  537 

'  trade  allowances  '  not  included  in  '  actual  costs  and  expenses,'  538 

'disbursements,'  538 
sfinhh,  in  'just  allowances,*  538 
'  unauthorized  and  unlawful,'  allowances  w^here  trespasser  has  acted  in 

manner,  535 
unsaleability  of  minerals,  how  affects,  538 
'  wilful,'  allowances  when  conduct  of  trespasser  has  been,  535 
'  without  any  colour  of  title,  ^  allowances  when  trespasser  acts,  535 
water,  wrongfully  discharging  or  draining,  414 

fouling,  397 

MEASUREMENT.     (See  Derbyshire  HirfhU,  d.c  ;  Lease.) 

MEDICINE  AND  MEDICAL  ATTENDANCE, 

supply  of,  an  exception  from  Truck  Act,  609,  610 

MEERS,  509—511,  516,  517 

MEETINGS.     (See  Cost  Book  and  Stannary  Cmnpanies. ) 

MELIORATING  WASTE.     (See  Life  or  Yean,  TcnaiUfQr  {WorHngs).) 

MEMBERS.     (See  Cost-Book  and  Stannary  Companies.) 

MENDIP,  FOREST  OF,  521  n. 

MERCANTILE.     (See  Trade.) 

mining  concerns,  though  mercantile  for  some  purposes,  are  not  for  all,  114 

MERTON,  STATUTE  OF, 

common,  lord  of  manor  must  leave  sufficient,  151 

custom  may  entitle  lord  to  approp.  ms.,  &c.,  agst.  com.  of  turbary,  Ac,  151 
where  appropriation  under,  lord  must  leave  sufficient  common,  and 
so  that  ngnt  of  common  conveniently  exerciseable,  151,  152 
customs  as  to  commons,  validity  and  evidence  of,  152 
evidence  of  sufficiency  of  common,  long  actual  sufficiency  is  frequently  primd 

facie,  151 
onus  on  lord  to  show  sufficiency  of  common,  151 
pasture,  lord  may  under,  appropriate  waste  as  against  common  of,  150 
as  against  both  freeholders  and  copyholders,  151 
immaterial  that  commoners  entitled  to  other  common,  151 
publication  of  notice  of  intention  to  inclose,  152 

sand  or  gravel  pits  in  waste  may  be  copyholds  distinct  from  waste,  152 
turbary  or  estovers,  lord  may  not  under,  appropriate  mines,  &c.,  as  against 
common  of,  151 
immaterial  that  sufficient  common  left,  151 
turf  or  fuel,  but  land  must  be  capable  of  producing,  151 
work  in  waste,  right  of  lord  to,  not  dependent  on,  76 

MESNE.  PROFITS, 

recovery  of,  against  co-owner,  110 

METAL, 

definition  of,  18 

derivation  of,  18d.,  19n. 

less  extensive  in  meaning  than  mineral,  18 
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METALLIC  MINERALS, 

necessity  to  work  for,  in  Cornwall  or  Devon,  for  company  to  b3  within  and 

subject  to  iurisdiction  of  Stannaries,  443 
when  minerals  mean,  12  n. 

when  non-metallic  minerals  within  jurisdiction  of  Vice-Warden,  418,  419 
within  jurisdiction  of  Vice- Warden,  418,  419 

METALLIFEROUS  MINES  REGULATION  ACTS.    (See  Regulatim  Acts.) 

METES  AND  BOUNDS.    (See  GlaitcesUrshire  RighU,  etc.  ;  Parcels.) 

MINE.     (See  Mhieral;  and  see  Table  of  Co)U4)Us,) 
brickfield  is  quarry  rather  than  mine,  5 
clay  mine,  pit  from  which  clay  got  by  underground  workings  is,  5 

pit  is  quarry  rather  than  mine,  5 
definitions  of,  non-statutory,  ],  4  n. 
statutory,  11  n. 

Cornwall  Submarine  Mines  Act,  40  n. 
Derbyshire  Acts,  501 
Rating  Act,  560 
Regulatioo  Acto,  569,  570 
Settled  Land  Act,  130 
Stannaries  Acts,  419  n. 
derivation  of,  3 

freestone  got  by  underground  workings  is,  5 
gravel  pit  is  quarry  rather  than  miue,  5 
Income  Tax  Acts,  meaning  of,  in,  5,  552 
limestone  got  by  underground  workings  is,  5 
primary  sense  of,  implies  openness,  2 

is  underground  excavation,  4 
except  in  leases  and  similar  documents,  4 
quarry  and,  distinction  between,  4 

mode  of  working  generally  conclusive,  4 

illustrations  of  distinction,  5 
exceptions,  5 — 9 
Railways  Clauses  Consolidation  Act,  meaning  of,  in  5 — 9 
seam  and,  distinction  between,  2 
secondary  senses  of,  2,  3 
slate  concern,  when  held  to  be,  5,  552,  570 
space  created  by  working  included  in  meaning  of,  9 
surface  not  included  in,  19 
vacuum  after  working,  included  in  meaning  of,  9 
vein  and,  distinction  oetweeo,  2 
Waterworks  Clauses  Act,  meaning  of,  in,  9 

MINE  LAW  COURTS,  ANCIENT,  482 n. 

MINERAL.    (See  Mine  ;  and  see  Table  of  Cmtenls. ) 

circumstances  of  severance  may  restrict  meaning  of,  15 — 17 
custom  may  restrict  meaning  of,  17 

date  of  instrument,  evidence  that  at,  mine  would  not  have  included  sub- 
stance in  question,  does  not  restrict  primd  facie  sense,  13 
definitions  of,  non-statutory,  11,  18  n. 
statutory,  12  u.,  18  n. 

Cornwall  Submarine  Miues  Act,  40  n. 
Derbyshire  Acts,  501 

Duchy  of  Cornwall  Management  Act,  145  n 
Settled  Land  Act,  130 
Stannaries  Acts,  12  n.,  419  n. 
flints  sometimes  not  included  in,  in  agricultural  leases,  17 

(Tucker  v.  Linger,  affirmed,  8  App.  Cas.  508.) 
Inclosure  Act,  meaning  of,  when  mines,  &c.,  reserved  to  lord  under,  14,  15 
language  of  instrument  may  restrict  meaning  of,  15 — 17 
metalluerous,  mine  frequently  means  thing  which  is,  11,  12 
'  mines  and  minerals,*  construction  of,  13 

X  X  2 
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MORTMAIN  ACTS, 

Companies  Act,  1862,  shares  in  company  under,  are  personal  estate,  265 
cost-DOok  shares  may  generally  be  bequeathed  to  charity,  475 

contra^  where  Tease  of  cost-book  mine  in  trust  for  individuals,  475 
erant  or  reserv.  of  mines  not  avoid  assurance  for  chant,  uses,  147, 147  n. 
Irish  or  Scotch  or  foreign  mine,  share  in,  not  within,  265 

form  of  order,  265  n. 
rents  or  royalties  are  personalty  for  purposes  of,  266 

trustees  for  individuals,  when  mine  or  quarry  in,  no  member  can  bequeath 
share  to  charity,  264 

contra^  when  mine  or  quarry  in  trustees  for  undertaking,  264 

semhle^  immat.  whether  or  not  land  ancilL  to  independent  trading,  264 


NAME 

of  partnership,  action  by  and  against  cost-book  company  in,  446 

NAVIGABLE  STREAM.     (See  River;  WaUr.) 

ne:cessity,  way  of, 

hoiui  fides f  necessity  of,  372 

dimensions  of,  372 

impassable,  effect  of  previous  way  being,  372 

reservation  or  re-grant  of,  371 

uses  to  which  applicable  under  re-grant,  372  n. 
sinking  from  surface  to  reach  and  work  minends,  372,  497,  498 

consequent  escape  of  water,  372 

property  in  minerals  removed  in  process,  372 
statutory  severance,  371,  372 
surface  way,  371 

NEGLIGENCE,     {^te  Employers'  Liahiliiy  Act ;  Partner;  SuppoH;  Water.) 

negotiable  instruments.     (See  Cost-Book  and  Stan,  Comps.  ;  PaHner.) 

NEIGHBOUR.     (See  Airways ;  Nuisance  ;  Powers ;  Roadways ;  Support ;  Surface ; 
User;  JFater.) 
general  principles, 

a  man  may  not  injure  his  neighbour,  269 

use  his  ppty  as  he  pleases,  and  make  the  most  of  it,  268,  269 
ergo,  he  may  take  away  all  the  minerals  in  his  land,  269 
conflict  of  two  principles,  269 
mines  and  surface,  when  differently  owned,  are  separate  tenements,  with 

all  incidents  of  separate  ownership,  27,  268 
same  principle  in  case  of  mines  and  laterally  adjoining  surface,  or  two 

laterally  adjoining  mineral  properties,  268 
imderlying  and  overlying  mineral  ppties,  268 
meaning  of,  291 
user  of  surface  or  subsoil.     (See  User. ) 

NEW  MINE  OR  QUARRY.     (See  Oi>en  Mine  or  Quarry.) 
acquisition  of,  under  Statute  of  Limitations,  526 

g-ant,  lies  in,  202 
nd  tax,  probably  subject  to,  551 
*     recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  523 

even,  probably,  where  mine  separate  sub. -matter  of  actn.,  523,  524 
succession  duty,  probably  subject  to,  557 

NEW  ZEALAND, 

operation  of  Gold  Fields  Act  in,  522  n. 

NON  COMPOS  MENTIS,    (See  Lunatic,) 
NONEXCLUSIVE  LICENCE.    (SeeXtoncc.) 
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NON-METALLIC  MINERALS, 

jurisdiction  of  Vice- Warden  as  to,  418,  419 

NON-TEXTILE  FACTORY.    (See  Factory  and  JFarkshop  Acts.) 

NON-USER, 

no  inference  of  abandonment  by,  in  case  of  mines,  527|  528 

NORTHUMBERLAND, 

obsolete  mining  customs  in,  521  n. 

NOTE,  PROMISSORY.     (See  Cost-hook  and  Stanmry  Companies;  Partmr,) 

NOTICE.     (See  Special  Notice, ) 

NOTICES.     (See  Conveyancing,  <£c,  Act;   Railways  CUiiiscs  Consolidation  Act; 
ReguUitum  Acts ;  Settled  Laiid  Act.) 

NOVA  SCOTIA, 

Crown  lease  of  mines  in,  held  to  include  mines  in  Cape  Breton,  522  n. 
right  to  gold  mines  in,  522 

NUISANCE.     {^&&  Nuisances  Removal  Act ;  Water.) 
acquiescence,  effect  of,  272,  273 
brick-burning,  no  right  of,  if  nuisance  created,  270 

nuisance  by,  is  a  question  of  fact,  270 
cement  works,  when  a,  272 
chalk  works,  when  a,  272 
coke  ovens,  when  a,  272 
copper  works,  when  a,  272 
cost-book  member,  when  liable  for,  462 
highway,  interference  with  right  of  way  on,  action  for,  377 
highways,  brick-burning  near,  272 
calcinin^ir  near,  273 
excavations  near,  270 

where  person  deviates  from  road  and  falls  into  quarry,  270 
sinking  pits  or  erecting  machinery  near,  270 
injunction  in  general  to  restrain,  271 

form  of  injunction  and  undertakings,  271  n.,  272  n. 

limitation  of  distance,  272  n. 
no,  when  damages  adequate  remedy,  271 
iron  works,  when  a,  272 
lessor  not  liable,  when  lessee  commits,  272 

contra  where  lessor  authorizes,  273 
licensor  liable,  when  licence  revocable  a  ad  licensee  commits,  272 

not  liable,  when  licence  irrevocable,  272 
limeworks,  when  a,  272 

other  persons  not  complaining  is  immaterial,  if  nuisance  exists,  271 
proximity,  nuisance  is  not  a  question  of  mere,  270,  271 
Public  Health  Act,  brick-burning  not  necessarily  'noxious  or  offensive  trade, 

business,  or  manufacture*  within,  271 
immaterial  on  right  to  injunction  that  remedy  under,  271 
not  available  agst.  working  ms.  ;  or  smelting,  calcining, 
or  puddling ;  or  converting  pig-iron  into  wrought,  273 
river,  obstructing  navigation  of,  270 
sentimental  grievances  not  sufficient  to  create,  272 

similar  nuisance  in  same  neighbourhood  immaterial  if  nuisance  exists,  271 
substantial  inconvenience  and  material  discomfort  necessary  to  create,  271 
time  and  place  beins  convenient  and  user  reasonable,  effect  of,  271 
workmen  cause  public  nuisance,  person  whose,  indictable,  269 

NUISANCES  REMOVAL  ACT, 

unfenced  shaft  or  side  entrance  a  nuisance  within,  600 


OATHS,  423 

OCCUPATION  RENT.    (See  Co-owwr;  Mortgage.) 
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OCCUPIER.  (See  Licaicc  ;  Rating. ) 
OFFENCES.  (See  Rajulalion  Acts.) 
OFFICIAL  LIQUIDATOR,  422 

ONUS  OF  PROOF.     (See  tVpyholdcr ;  Limitations^  Statutes  of;  Mertm,  Statute  of  ; 

Mortgafje  ;   Wastes. ) 

OPEN  MINE  OR  QUARRY.     (See  Campbell  v.  JTardlaw,  8  App.  Cas.  647.) 
corporeal  hereditament,  and  lies  in  grant,  202 
dormant  mine  or  quarry,  25 

where  working  stopped  for  advantage  of  estate,  25 

from  inability  to  work  at  profit,  25 
inquiry  to  ascertain  fact,  25  n. 
form  of,  25  n. 
experimental  openings,  24 

grant  of  lands  and  mines,  when  some  veins  open  and  others  hidden,  2,  53 
lease  and  actual  working  constitute,  23 

whether  reservation  of  royalty  or  dead  rent,  23 
Limitations,  acquisition  of,  under  Statute  of,  526 
new  pit  or  shaft  or  breaking  on  same  seam  or  rock,  24 
seam  in  open  mine,  24,  47,  48 
shaft  for  working  different  mineral,  24 
inquiry  to  ascertain  fact,  24  n.,  25  n. 
form  of,  25  n. 
no  actual  openings,  23 
previous  general  dedication  for  profit  necessary  to  constitute,  22 

not  necessary  that  person  dedicating  be  author  of  settlement,  22 
profit  and  sale,  immaterial  that  no  profit  be  made,  if  dedication  for,  23 
recovery  of  possession,  remedy  of,  maintainable  in  respect  of,  523 

even  as  separate  subject-matter,  523 
restricted  purposes,  openmgs  for,  24 
casual  i)ermi8sion,  24 

digging  of  gravel  by  surveyors  of  highways,  24 
sales  of  produce,  effect  of,  23 
Succession  Duty,  how  assessed  for,  557 
trespass,  openings  by  way  of,  24 
use,  not  for  limited  purpose,  23 

Workings.     [See  Bishop ;  Copylwlder  ;  Custoinary  FreeJwlder  ;  Life  or  Years, 
Tenaiitfor;  Mortgage;  Parson;  Trustees,     Andaee  Campbell  v.  IVardlavr^ 
8  App.  Cas.  641.) 
wrongful  openings,  24 

OPENING  BIDDINGS, 

former  practice  of,  not  applicable  to  mines,  191  n. 

OPTION.     (See  Pre-emption. ) 

ORDINARY.     (See  Bishop  ;  Parson. ) 

ORE.     (See  Ore-Rent ;  Tithes.) 

meaning  of,  in  Derbyshire  Acts,  501,  502 

ORERENT, 

analagous  to  money,  and  devolves  on  remainderman,  266,  440 

reservatn.  of,  under  power  to  lease  at  best  and  most  apprved.  yearly  rent,  172 

OUTSTROKE.     (See  Listroke ;  Pits. ) 
importance  of  right  of,  238 

lessee,  as  such,  may  not,  primdfack  work  by,  238,  239 
meaning  of,  231,  238 

pits,  ef^ct  of  right  of  working  by,  on  duty  to  sink,  231,  232 
royaltpr,  reservation  of,  in  lease,  223,  224 
difficulties  upon,  224,  224  n.,  225  n. 
wayleave  rent  for  improper  working  by,  lessor  may  have  compensation   by 
way  of,  239 
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OWNER, 

meaning  of,  in  Begiilation  Acts,  570,  571 

OWNERSHIP.     (See  Property. ) 

acta  of.    (See  Cotistruetive  Possession;  Presumption.) 

OXFORD.     (See  Universities  and  College  Estates  Act. ) 


PARCELS, 

boundaries  should  be  clearly  defined,  207,  213,  214 

admiss.  of  evidence  as  to  use  of  lan|;aage  amongst  miners,  214,  214  u. 
best  mode  of  so  doing — ^use  of  existing  boundaries — maps  and  plans, 

&a,  207 
effect  of  differeDce  between  parcels  and  plan,  213,  214 
intention  to  include  mines,  &c,  should  be  clearly  expresseil,  204,  212 
difficulties  which  may  otherwise  arise,  204—206,  212 

f  rants,  205,  206 
nclosnre  Acts,  204—206 
leases,  212 
lease,  mines  or  quarries  may  be  included  in,  tho.  lessee  disentld.  to  wrk.,  213 

PARISH.    (See  Materials  for  Roads;  Pauper  SeltlemciUs ;  Jiativ^g.) 

PARLIAMENT,  ACTS  OF.    (See  references  under  short  or  popular  titles.     See 
Table  of  Statutes.) 

PAROCHIAL  ASSESSMENT  ACT,  559,  560 

PAROL.     (See  Coat-hook  and  Stannary  Companies;  Frauds,  Statute  of;  Licence,) 

PARSON, 

account  probably  against,  by  patron  for  improper  workings,  81 

form  of,  81  n. 
Court  may  not  sanction  working  of  new  mines,  &c.,  by,  80 
Crown  may,  if  necessary,  have  injunction  against,  82 
damages  probably  against,  b^  patron  for  improper  workings,  81 
deprivation,  liabilitjr  to,  for  improper  workings,  82 
dilapidations,  no  action  against,  for,  81 
inheritance  in  abeyance,  when  glebe  lands  in,  79  n. 
injunction  against,  at  instance  of  patron,  81 

lease  new  mines,  kc,  no  right  of,  to,  176.    (See  Ecclesiastical  Leasing  Acts.) 
Metropolitan  may,  if  necessary,  have  injunction  against,  82 
mode  of  dealing  with  minerals  improperly  worked,  81 
new  ms.  or  qs.,  no  general  right  to  work,  79.     (See  Open  Mine  or  Quarry.) 

and  consent  of  patron  alone  not  sufticient,  80 

common  law  power  with  consent  of  patron  and  ordinary,  80 

Restraining  Acts,  power  doubtful  since,  80 
open  ms.  or  qs.,  right  to  work,  and  approp.  prod.,  79.     (See  Open  Min^,  drc.) 
ordinary  may  have  injunction  against,  when  collusion/  8!2 
patron  in  general  proper  pei^son  to  sue,  81,  82 
prohibition  against,  for  improper  workings,  81 

recover  minerals  improperly  worked  by,  patron  may  have  action  to,  80 
repairing  fund,  no  right  to  work  to  provide,  79 
repairs,  right  to  dis  stones  for,  79 

seU  for  immediate,  79 
timber  cases,  analogy  of,  how  far  applicable,  80  n. 
waste,  parson  is  tenant  for  life  impeachable  of,  80 
widow  of,  injunction  against,  82 

PART  OWNER.    (See  Co-oioncr ;  Partner.) 

PART  PERFORMANCE.    (See  Frauds,  StatiUe  of.) 
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PARTIES.     (See  Cost-hook,  dr.;   Derbyshire  RighU,  d-c. ;   Glowfstershire  RighU^ 
ti'C, ;  Stannaries  Courts.) 

PARTITION.     {See  Co-otnier  ;  Partition  Act^ ;  Partner.) 
Kcclesiastical  Leasing  Acts,  partition  under,  146 
except  mines  on,  power  to,  135  n. 

form  of  power,  135  n. 
Inclosure  Acts,  partition  under,  158 

form  of  reservation  of  liberties  upon,  209  n. 
Lunacy  Regulation  Act,  partition  under,  127,  128 
or  sale,  appointment  of  receiver  and  manager  in  action  seeking.  111 
tenant  for  life  may  have,  under  Settled  Land  Act,  130 

and  may  separately  deal  with  surface  and  minerals,  and  create  restric- 
tions and  easements,  130,  131 
trustees,  future  p.  by,  with  sever,  of  surf,  and  m.  authorised  under  Ct.,  134 
past  like  partitions  by,  contirmed,  133.     (See  Con/.  Sales  Act.) 

PARTITION  ACTS, 

co-owner  may  have  sale  under,  138 

partner  in  working  may  also,  either  before  or  upon  dissolution,  138 

provisions  of,  138,  139 

where  sale  directed  under,  mines  not  in  general  reserved,  139 

PARTNER.      (See  Cum^xinies ;    Co-oiciier;    Cost-Book  aiul  Stannary  Companies; 
Derbyshire  JiigfUs,  d'C.  ;  Gloucestershire  llights,  dr.  ;  Tin- Bounding.) 
acceptor  of  negotiable  instrument,  liability  of,  125 
account,  action  for,  for  appropriation  beyond  share,  113,  114,  117 
acmiiescence,  effect  of,  ou  liability  for  negotiable  instruments,  125 
amoiguity  in  contract, 

mine  or  quarry  belonging  to  one  partner  held  partnership  asset,  185,  18G 

separate  property,  186 
but  other  partner  held  entitled  to  allowance,  186 
appropriate  more  tnan  share,  no  partner  entitled  to,  113,  117 
appropriation  disallowed,  extent  to  which,  114 
auction,  sale  by,  usually  directed  on  decree  for  sale,  140 
baukruptcy  of,  generally  dissolves  partnership,  258 

trustee  in,  mipossible  by  prior  stipulation  to  oust  title  of,  258 
lien  of  partner  enforceable  against,  114,  120 
bid,  liberty  to  partner  to,  whether  sale  under  decree,  140,  141  n. 
bill  of  exchange,  manager  or  partner  c&unot  priind  facie  bind  in  resp.  of,  125 
borrowing  money,  doubtful  whether  managing  partner  can  bind  by,  123,  124 
Companies  Act,  1862,  issue  of  negotiable  instruments  not  authorized  by,  12G 

legality  of  mining  partnership  formed  before,  442 

since,  442,  443 
conduct  of  sale,  where  sale  under  decree,  140,  141  n. 

contribution  from  others,  partner  in  sen.  entitled  to,  in  case  of  loss,  114,  119 
credit,  manager  Tmo^y  primd  J\u'ic  bind  by  necessary  or  usual  dealings  on,  123 
creditors,  co-owners  in  general  partners  as  regards,  112,  115.  (See  Co-onaur.) 

doubtful  whether  manager  can  bind  by  borrowing  from,  123,  124 
damages  against  him  for  partnership  act,  right  of,  to  contrio.  in  resp.  of,  119 
death,  devolution  of  share  on,  263,  264. 
delay,  effect  of,  in  applying  for  receiver  and  manager,  117 

enforcing  account  or  trust,  120 — 122.    [See  Delay.) 
devolution  of  share  of  partner  in  working  as  real  estate,  263,  264 

sometimes  doubtful  whether  co-ownership  not  ended,  and  partnership 
substituted,  263 

test  for  solving  doubt,  263 

d.  of  land  purchased  from  profits  of  ancil.  trade,  263,  264 
share  of  partner  in  working  and  land  as  personalty,  264 
unless  where  intention  to  contrary,  264 
dissolution,  account  may  be  had  without  seeking,  114,  117 
bankruptcy  generally  operates  as,  2o8 
death  generally  operates  as,  262 

contra  in  case  of  cost-book  mines,  258,  474,  475 
receiver  and  manager  when  appointed  where,  not  sought,  116 
transfer  of  share  by  partner  at  will,  operates  as,  137,  137  n. 

for  term,  when  operates  as,  137 
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division,  right  of,  to  have  nee.  expenses  deducted  from  profits  bef.,  114,  119 

drawer  of  bill  of  exchange,  liability  of,  125 

exclusion  shown,  receiver  and  manager  appointed  where,  113,  116 

foreclosure,  right  of  mortgagee  of,  to,  1 18 

impossibility  of  sale,  where  sale  decreed,  consequences  of,  141 

indorser  of  negotiable  instrument,  125 

infant  partner,  purchase  by  partner  of  share  of,  in  ptnrsbp.  action,  139,  140 

injunction  to  restrain  interference,  113 

sale  in  action  not  seeking  dissolution,  117 
interfere  with  others,  one  partner  must  not,  1 13 
interference  shown,  receiver  and  manager  appointed  where,  113,  116 
lease,  duration  of  ntnrshp.  not  necessarily  co-extensive  with  duratn.  of,  115  n. 

renewal  of,  by  partner  makes  him  a  trustee,  119 
leasehold  ul,  where  decree  for  sale  of,  and  lessor  refuses  licence  to  assign,  141 
legality  of  mining  partnership,  442,  443 

lien  on  debtor's  share,  where  one  partner  becomes  indebted  to  other,  114, 120 

enforceable  agst.  mortgee.  or  trustee  in  bkrptcy.,  114,  120 
none  on  undivided  share  in  land,  1 14 
lunatic,  receiver  and  manager  not  appointed  on  application  of,  116 
maker  of  promissory  note,  liability  of,  125 
manager.     (See  Receiver  and  Maiiager. ) 

managing  partner  cannot  primd  facie  bind  in  resp.  of  negot.  instruments,  125 

doubtful  whether,  can  bind  by  borrowing  money,  123,  124 
may  have  right  of  indemnity  for  advances,  125 
mAyprimd  facie  bind  by  nee.  or  usual  dealings  on  credit,  122 

contra  where  goods  supplied  are  not  necessary,  123 
money  advanced  by  partners  at  request  of,  treated  as 
debts,  124,  125 

and  carry  interest,  125 
not  liable  to  advance  more  than  prudent  owner,  120 
misconduct,  partner  not  entitled  to  contribution  for  loss  due  to  pers.,  119, 120 
mismanagement  shown,  receiver  and  manager  appointed,  where,  116 
mortgagee  and  partner,  position  of  persod  who  is,  117 

in  possn.  and  partner,  query  how  pson.  should  acct.  who  is,  1 17,  1 18 
lien  of  partner  enforceable  against,  114,  120 
of  partner  may  have  account  and  foreclosure  against  others,  118 
position  of,  in  other  respects,  118 
pre-emption,  effect  of  clause  of,  on  rishts  of,  118 
receiver  and  man.  against  ors.,  appted.  on  applic.  of,  115 
negligence  of  partner,  liability  to  workman  for,  612  n. 

partner  not  entitled  to  contribution  for  loss  due  to  gross,  1 19,  120 
negotiable  instruments,  Comp.  Act,  1802,  does  not  empower  issue  of,  126 

manager  or  p.  cannot,  pri.  fac^  bind  in  resp.  of,  125 
parties  to  action  for  account,  118 
partition,  ordinary  partner  not  entitled  to,  138 

partner  in  working  may  in  general  have,  138 
Partition  Acts,  partner  in  worlung  may  have  sale  under,  138,  139.     (See 

Partition  Acts.) 
personalty,  share  of  ordinary  '^satn^t  prima  facie  devolves  as,  264 
plan  for  working,  receiver  and  manager  appointed  where  inability  to  agree 

on,  113,  116 
private  contract,  where  sale  by,  under  decree  for  sale,  141 
promissory  note,  manaeer  or  partner  CBXiiiot  prima  fa^^ie  bind  in  resp.  of,  125 
real  estate,  share  of  ormnary  partner,  when  devolves  as,  264 

partner  in  workins  devolves  as,  263 
receiver  and  manager,  when  appointed.     (See  Reecirer  and  Maiuvger.) 
renewal  of  lease  by,  makes  him  a  trustee  for  other  partners,  119 
immaterial  that  partnership  at  will,  119 
or  that  lessor  would  not  have  renewed  to  others,  119 
partner  communicated  intention  to  others,  119 
form  of  declaration  and  inquiry,  119n. 
sale  in  case  of  ordinary  partnership, 

injunction  against,  m  action  not  seeking  dissolution,  117 
partner  ma^  have,  in  action  for  dissolution  and  accounts,  139 

alterations  in  working  sometimes  authorised  when  decree  for,  141 
impossibility  of  selling,  consequences  of,  141 
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sale  io  case  of  ordinary  partnership, 
mode  of  sale,  140,  141 
time  of  sale,  140 

inquiry  as  to  time  and  mode,  140 

form  of,  140  n. 
not  immediately  after  judgment,  as  of  right,  140 
sometimes  directed  on  interloc.  application  before  judgment,  140 

and  even  before  dissolution  to  prevent  total  loss,  140 
sometimes  reserved  until  accounts  taken,  140 
partner,  whether  at  will  or  for  term  may  sell  his  share,  137,  138 
sale  m  case  of  partnership  in  working. 

Partition  Acts,  p.  may  have  sale  under,  138,  139.     (See  Partition  Ads, 
partner  whether  at  will  or  for  term  may  sell  his  share,  137 
sometimes  proper  to  direct  sole  instead  of  partition,  138 
trade,  mines  a  species  of,  115 

transfer  his  share,  any  partner  at  will  may,  137,  138 

for  term  may,  137,  138 
effect  of  transfer,  137,  138 
trespass  of  minerals  by  partner,  liability  for,  530 

joint  liability,  531 
valuation,  contract  may  entitle  partners  to  purchase  share  at,  139 

immaterial  that  partnershp  dissolved  by  bankrutcy  of  other  p.,  139 
will  only,  presumption  in  case  of  doubt  that  partnership  is  at,  115  n. 
work  his  own  share,  partner  must  not  send  down  sep.  set  of  miners  to,  113 
in  a  practicable  way,  any  partner  may,  112,  113,  115 

PARTNERSHIP  NAME, 

action  by  and  against  cost-book  company  in,  446 

PATRON.     [See  Parson  ;  Prebendary,) 

PAUPER  SETTLEMENT. 

coal  miue  is  land,  doubtful  whether,  so  as  to  enable  occupation  to  confer 

settlement,  20,  21,  568 
rented,  at  what  it  should  be,  if  it  is,  568 
turf  and  stone,  pauper  freeholder  entitled  to  dig,  not  irremoveable,  568 

PAYMENT.     (See  Cantracl. ) 

PEAK  FOREST.     (See  Derbyshire  RiglUs,  drc.) 

•PEE,' 517 

PENAL  SERVITUDE 

for  malicioiis  injuries,  546 — 550 

PENALTIES.     (See  Begulaiim  Ads. ) 

PENKNETH,  38 

PENLYNE,  38 

PENMAYNE,  38 

PEPPERCORN  RENT 

by  way  of  mortgage,  when  authorised,  172 

PERISHABLE.     (See  Speculative,  dr. ) 

PERPETUITIES.     (See  Contract.) 

PERSONAL  ESTATE.     (See  Convcrsio7i ;  DcvohUion;  Tin-Bounding.) 
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PETITION.    (See  mnding  up,  «t-c.) 

PETITION  OF  RIGHT 

against  grants  of  gales,  496 

PHOSPHATE  MINE, 

owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  259 

PIPES.    {See  Gas.) 

PIT-BANKS, 

meaning  of,  in  Factory  and  Workshop  Acts,  607 

•PITCH,' 438,  439 

PITS.     {See  Fencest ;  Iiistroke  ;  OiUstrokc.) 

covenant  to  sink,  where  no  minerals  or  none  worth  getting,  216,  217 
coYCDants,  lessee  bound  to  sink,  if  he,  234 

immaterial  that  performance  involves  useless  expease,  234 
entitled  to  sink,  on  surface,  when  mine  owner,  273  ct  acq. 
filling  up,  lessor  should  stipulate  as  to,  235,  244,  245 
highways,  sinking  pits  near,  a  nuisance,  270 
Income-Tax,  when  allowance  for,  for  cost  of  sinking,  555 
lessee  not  primd  fade  bound,  in  order  to  get  minerals,  to  sink,  232 

immaterial  that  at  date  of  lease  lessee  not  owner  of  adjng.  mine,  232 

by  not  sinking,  future  profit,  working  impossible,  233 

mine  exposed  to  perils  from  water,  233 
mineral  will  be  wasted,  233 
lessee  covenanted  not  to  sink  except  in  partic.  pts.,  233 

to  work  in  '  workmanlike  manner,'  233 
regularly,  &c.,  233 
empowered  to  sink,  232 
payment  of  dead   rent   postponed    to  give  time  for 

winning,  233 
right  of  entry  reserved,  and  no  entry  possible  without 

pit,  233 
sinking  of  pits  merely  contemplated,  232 
malicious  injuries  to,  547 

measure  of  damages  for  non-performance  of  covenant  to  sink,  234,  234  n. 
outstroke,  lessee  not  bound  to  sink,  where  he  may  work  by,  233 

'  PITS  AND  VEINS,' 

construction  of  devise  of,  2  n. 

PLANS.     (See  OloucesUrshirc  Rights^  dx,  ;  Lctue;  Parcels;  Regulation  Acts,) 

PLANT.     {See  Fixtures ;  Income- Tax.) 

•PLEASURE  DOLE,' 440 n. 

PLUMBAGO, 

a  metallic  mineral  in  Stannaries  Acts,  419  n. 

POLLUTING  WATER.     (See  JFaier  {Fouling).) 

POOR.     (See  Pauper  SeUkmcnt ;  Rating,) 

PORTS 

and  havens  of  Cornwall  and  Devon,  protection  of,  435,  439 

POSSESSION,  (See  Adverse  Possession;  Constructive  Possession;  Containing 
Ghamher ;  Contract;  Copylwldcr ;  Customary  Freeh/tlder ;  Lift  or  Years, 
Tenant  for  ;  Limitaiions,  Statutes  of;  Recovenj  of  Possession  ;  Tin-Bound' 
ing  ;   WUl,  Tenant  at;   Year  to  Year,  Tenant  from;  Years,  TenaiUfor.) 
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POWEES, 

leases  and  licences.      (See  Bishop;  Clvaritahle  Truats  AeU ;  Crown;  Dean 

and  Chajfter  ;  Duke  of  Cotnitcall  ;  Ecclesiastical  Leasing  Acts  ;  Greenwich 

Hospital  Act ;  Ireland  ;  Life  or  Years,  Tenant  for  ;  Materials  for  Roads  ; 

Parson ;  Settled  Estates  Act ;  Settled  Land  Act ;  Simjile,   Tenant  in  Fee ; 

Tail,  Tenant  in ;  Trustees;  Un ivcrsitics  and  College  Estates  Act.) 
sales,  purchases,  enfranchisements,  partitions,  exchanges,  and  inclosures. 

(See   Vtmfirinaiion  of  Sales  Act.;  Co-oivner ;    Croicn ;  Duke  of  Comtcall ; 

Ecclesiastical  Leasing  Acts;  Enfranchisement  Acts;  Inclosure  Acts ;  Lands 

Clauses  Consolidation   Act ;    Materials  for  Roads ;    Mortgage ;  Mortmain 

Acts  ;  Partiia' ;  Public  IlexiWi  Act ;  Railways  Clauses  Consolidation  Act ; 

Settled  Estates  Act ;   SeAtletl  Land  Act ;    Simple,    Tenant  in  Fee ;    Tail, 

Tenant  in  ;  Trustees ;  }Vatcrxcorks  Clauses  Act,) 

PREBENDARY, 

leases  by,  176  n.     (See  Erlesiasticnl  Leasing  Acts.) 

patron  may  have  prohibition  or  injunction  for  improper  workings  by,  70 

provisions  of  31  ^32  Vict.  c.  114,  79 

waste,  prebendary  is  punishable  for,  79 

PRE-EMPTION, 

covenant  giving  right  of,  182 

of  base  metals  intermixed  wath  mines  royal,  right  of  Crown  to,  40 

of  tin  in  Cornwall,  right  of  Crown  to,  441  n. 

PRESCRIPTION.     (See  LimUations,  StatiUes  of.) 

custom  and,  difference  between,  90  n. 

different  kinds  of,  90  u. 

presumption  as  to  ownership  of  mines,  where  surface  acquired  by,  26 

que  estate,  prescription  in  a,  90  n. 

Roadway,  right  of, 

alteration  of  character  of  dominant  tenement,  effect  of,  where,  374,  37o 
direction — user  in  varying  lines,  375 
extinguishment  of,  375  n. 
fact,  whether  right  of,  is  question  of,  373 — 375 
immemorial,  acquisition  by  time,  356 

kind,  user  of  particular,  may  justify  user  of  other  less  onerous,  373,  375 

not  justify  user  of  other  more  onerous,  373,  374 
purpose,  user  for  partic,  may  justify  user  for  other  less  onerous,  373,  375 

not  justify  user  for  other  more  onerous,  373,  374 
result  of  cases  as  to  kind  of  way  and  its  application,  374,  375 
right,  enjoyment  for  purposes  of,  must  be  as  of,  356 
twenty  years,  acquisition  by  enjoyment  for,  356 

soil,  claim  to  pt.  of,  not  sustainable  by,  95  n.,  529 

Support,  right  of, 

acquisition  of,  for  land  in  non -natural  state,  313 — 318 

concealment,  claimant  of  right  must  not  be  guilty  of,  314 

copyholds  and  freeholds,  no  difference  between,  as  to  exclusion  of,  308 

deception,  claimant  of  right  must  not  be  guilty  of,  314 

dissent  from  enjoyment  not  sufficient  to  prevent  acquisition  of,  314 — 317 

excluded  right  by  prescription,  probably  impossible  to  acquire,  309,  310 

exclusion  o^  by  prescription,  308 

frantinff,  servient  owner  must  be  capable  of,  314 
nowledge  by  servient  owner  of  alterations  being  made,  necessary,  314 

their  extent  or  details  not  necessary,  314 
legal  memory,  acquisition  of,  by  enjoyment  since,  313 

evidence  that  non-natural  state  had  later  origin  immaterial,  313 
negligence,  nee.  that  claimant  of,  should  have  acted  without,  317,  318 
passive  easement,  query  whether  right  for  land  in  non-natural  state  a, 

314,  315,  317 
physical  interruption  necessary  to  prevent  acquisition  of,  317 
reasonably,  necessary  that  claimant  shoiUd  have  acted,  317>  318 
twenty  years,  acquisition  of,  by  enjoyment  for,  314 
surface  of  wastes,  lord  of  manor  may  by,  dig  pits  and  deposit  rubbish  on,  108 
Water,  rights  of — escape, 

query  as  to  right  by,  to  protection  against  escape  of  water,  413 
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PRESCRIPTION— coH^/nwcrf 

Water,  rights  of— fouling, 

right  to  foul  water  may  be  acquired  by  prescription  at  common  law,  393 

unaer  Prescription  Act,  396,  397 
Water,  rights  of— using  and  abstracting.     (See  Water.) 

artificial  watercourse,  acquisition  by  prescription  of  rights  in,  391—395 
contingent  rights  of  third  persons  to  divert  not  sufficient  to  prevent 

acquisition,  391,  392 
freeholder,  not  necessary  that  claimant  of  right  should  be,  392 
intermediate  owner,  effect  of  abstraction  and  detention  by,  394  n. 

diversion  by,  393,  394 
interruption  in  enjoyment,  acquiescence  in,  385 
lessee  or  licensee  may  have  riglit  in  respect  of  artif.  watercourse,  392 
natural  surface  w.,  acquisition  by  p.  of  right  to  use  abstr.  or  divert,  385 

either  at  common  law  or  under  Prescription  Act,  385 
occupier  may  have  right  in  respect  of  artificial  watercourse,  392 

where  right  to  search  for  minerals  not  in  occupation,  392 
penned  back  under  previous  easement,  easement  as  to  water,  385 
percolating  w.,  no  right  by  p.  to  prev.  neighbour  from  a.  or  diverting,  389 
precarious,  enjoyment  by  prescription  must  not  be,  392 
discharge  from  property  for  convenience  of  owner,  392 
diversion  by  agent  of  person  in  whose  property  flow  begins,  392,  393 
intermediate  owner,  393,  394 
person  in  whose  property  flow  begins,  393 
licence,  precariousness  of  enjoyt.  of  watercourse  made  under,  395 
right  for  twenty  years,  enjoyment  by  prescription  must  be  as  of,  385,  392 
surface  water,  acquisition  bv  prescription  of  rights  as  to  natural,  385 
tin-bounders  and  diversion  by  intermediate  owner,  394 
effect  of  contingent  rights  of,  392 
user  by,  enuring  for  benefit  of  landowners,  391 
unity  of  possession,  suspension  of  rights  by,  395  n. 
seisin,  extinguishment  of  rights  by,  395  n. 
vi  or  dam,  enjoyment  by  prescription  must  not  be,  392 
Workings, 

abandonment  of  right  of  profit  d  prendre  bv  building,  94 
coal,  claim  by  prescription  to  take,  in  land  of  other  person  good,  94 
commoner  not  entitled  to  what  or.  person  digs,  tho'  no  commoner,  96 
copyhold,  lord  of  manor  may  by  p.  work  in  ;  making  compensation,  104 
copyholder  cannot  by  prescription  claim  pr.  d  prendre  in  waste,  91,  9i2,  97 
but  disability  confined  to  waste  of  particular  manor,  97 
right  of,  to  work  new  ms.  not  affected  by  Prescr.  Act,  99 
ergo,  where  existence  of  custom  inferrable,  not  necessary  to  show 
enjoyment  for  thirty  years,  99 
County  Court,  jurisdiction  of,  to  restrain  infr.  of  ri^ht  of  prof.  A  pr,  95 
Crown  quarries  may  not  by  prescription  be  galed  without  accounting  to 

Crown  for  produce,  95 
custom,  why  profit  rl  prendre  claimable  by  prescription,  but  not  by,  94 
evidence  of  reputation,  prob.  not  admissible  as  to  digging  in  waste,  96 
user  as  to  particular  part  necessary  to  support  right  to  dig 
out  of  that  part,  96 
indefinite  claim  by  owner  of  brick  kiln  to  take  clay  bad,  95 
inhabitants  cannot  by  prescription  take  stones  forrepair  of  highways,  96 

incorporation  of,  not  easily  presumed,  96 
injunction,  infringement  of  right  of  profit  A  prendre  restrainable  by,  94 
long  exercise  of  right  by,  Court  will  try  to  find  legal  origin,  where,  94 
manor,  claim  by  freeholders  of,  to  take  turf  or  gravel  from  waste^  94 
occupiers  not  entitled  to  claim  profit  A  jtrcndre,  96 
parties  to  action  to  restrain  infringement  of  riffht  of  prof.  Apr.,  94,  95 
Prescription  Act,  profit  d  prendre  not  snstainame  by  custom  or  prescrip- 
tion IS  not  sustainable  under,  97 
profit  d  prendre  generally  claimable  by  prescription,  94 
restriction,  profit  d  prendre  not  claimable  by  prescription  without,  95 

immaterial  that  evidence  of  user  be  strong,  95 
sand,  A:c.,  claim  by  fhldrs.  by  prescription  to  take,  from  foreshore,  94  n. 
stones,  claim  by  p.  to  take,  in  land  ot  other  peon,  good,  94,  94  n. 
turbary,  ancient  common  of,  must  be  claimed  for  ancient  buildings,  and 
to  be  spent  there,  95 
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WorkincB, 

tur^  claim  b;^  preecription  to  take,  in  land  of  othef  person  good,  94 
lai^ger  right  by  p.  to  cnt,  may  be  shown  than  com.  of  turb.,  96 

PRESCRIPTION  ACT.     {See  Prescription.) 

•  PRESERVATION  '  OF  PROPERTY, 

motion  to  restrain  lessee  from  ceasing  to  pump  is  motion  for,  under  Judica- 
ture rules,  192 

PRESUMPTION.     (See  Constructive  I'osscssion. ) 
of  right  of  property,  when  made,  532 
remedies  for  trespass,  where  property  rests  on  legal,  532 

PRINCIPAL  AND  AGENT.     (See  Cost-book,  d-c;  PaHner.) 

PRIVY  COUNCIL, 

decisions  of,  as  to  mioiog  rights  in  Colonies,  522  n. 

PROCLAMATIONS.     (See  Tin-hounding.) 

*  PRODUCE  OF  MINES,' 

meaning  of,  19 

PRODUCTION  OF  DOCtTMENTS 

in  cases  as  to  boundaries,  207  n.,  524  n. 

PROFIT  A  PRENDRE.    {See  Custom;  LostGranl;  Pi^cscription ;  Tin-bounding,) 

PROHIBITION.     {See  Bishop;  Parson;    Prebendary,) 

PROMISSORY  NOTE.     (See  Cost-book  and  Stannary  Companies;  Partner.) 

PROMOTERS  OF  COMPANY.     (See  Cosf^book  and  Stannary  Companies.) 

PROOF.     (See  Evidence,) 

PROPER  AND  WORKMANLIKE  MANNER.     (See  Lease.) 

PROPERTY.     (See    CotUaining    Chamber;    Copyholder;    Customary   Freelwlder ; 
Jkrlyshire  Rights,   dx.  ;  EnfranchisemcnU ;   Gloucestershire  Rights,   <(•€.  ; 
High  ways;  Inclosurcs;  Life  or    Years,  Tenant  for ;  Man,   Isle  of;  lUiil- 
icays,  dt*c.  ;  Rivers  ;  Roadways  ;  Royal  Mines  ;   Sea  ;  Sea-sJtore  ;  Simple, 
Tenant  in  Fee;  Wastes;   Watencorks ;  IV ill,  TenaiU  at;   Vear  to  Year, 
Tenant  from;   Years,  Tenant  for.) 
admissibility  in  evidence  of  statement  as  to  ownership  of  surface,  26,  27 
Conveyancing  Act,  enlargement  of  term  into  fee  under,  26,  32 
different  ownership  of  different  strata,  27 

where,  separate  tenements  with  all  incidents  of  separate 
ownership,  27,  268 
gold  or  silver  mines.     (See  Royal  Mines. ) 
Land  Transfer  Act,  provisions  of,  as  to  mines,  &c.,  27,  28 
presumption  of  ownership  rebuttable,  27 
Act  of  Parliament,  27 
evidence  of  long  separate  enjoyment,  27 
instrument  of  severance,  27 
remedies,  where  right  of,  in  abstracted  minerals,  531 

surface,  owner  of,  entitled  prinid  facie  to  all  beneath  or  within,  except  gold 
or  silver  mines,  26 
immaterial  that  surface  acquired  by  prescription,  26 
ownership  of,  not  presumed  from  ownership  of  mines,  26 

PROSECUTIONS.     (See  P^ulation  Acts. ) 

PROSPECTUS.     (See  Cost-book  and  Slannai-y  Companies.) 

PUBLIC  HEALTH  ACT,  1875.     {See  Nuisance  ;  SupjwH;  Water.) 
purchase  mines  under,  local  authority  may,  148 
street  under,  does  not  carry  ownership  of  mines,  20  n. 
water,  digging  holes  in  thoroughfare  to  obtain,  107  n. 
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PUBLICATION.     (See  Regulation  AeU.) 

PUNISHMENTS.    (See  McUieioua  Injuries  ;  Regulation  Acts. ) 

PURCHASE.     (See  Compulsory  Purchase ;  Contract ;  Lands  Clauses  Consolidation 
Act;  Purchaser ;  RaUways  Clauses  Consolidation  Act;  Waterworks  Clauses 

Aa.) 

PURCHASER.     {See  Purchase;  Vendor.) 

injunction  agaiost,  if  in  possession  and  working  and  lessening  security,  86 
pay  money  into  Court,  if,  before  couTeyance  allowed  into  possession,  and 
works,  may  be  ordered  to,  86,  192 

PURSER.     (See  Cost- Book  and  Stannary  Companies;  Rating ;  Regulation  Acts,) 
PURSER'S  SUITS.     (See  Cost-Book  and  Stannary  Companies  ;  Stannaries  Courts.) 


QUARRY.    (See  TabU  of  ConUnts.) 

definition  of,  in  Factory  and  Workshops  Act,  1878,  607 

definitions,  non-statutory,  of,  3,  4 

derivation  of,  3 

Income  Tax  Act,  meaning  of,  in,  5,  552 

how  assessed  to,  551  —553 
mine  and,  distinction  between,  4,  5 

mode  of  working  generally  conclusiye,  4 
illustrations  of  distinction,  5 
exceptions,  5^9 
Railways  Clauses  Consolidation  Act,  meaning  of,  in,  5  ~9 
slate,  owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  260 
space  created  by  working,  probably  wide  enough  to  include,  1 1 
stone,  owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  259 
surface  not  included  in,  19 

user  of,  for  transport,  ventilation,  and  drainage.     (See  User. ) 
vacuum  after  working,  probably  wide  enough  to  include,  11 
Waterworks  Clauses  Act,  meaning  of,  in,  9 

QUARRY  AWARD,  480  n.,  481  n. 

QUARRY  GALES.    .(See  Gloucestershire  Rights,  tbc) 

QUARRYING, 

no  right  of,  as  against  surface-owner,  unless  under  clear  grant,  283,  284 

QUARTER-CORD,  510  n. 

QUEEN.     (See  Crounu ) 

QUEENSLAND, 

mining  rights  in,  522  n. 

QUICQUID  PLANTATUR  SOLO  SOLO  CEBIT, 

non-application  of  maxim  to  Derbyshire  custom,  515 

QUIET  ENJOYMENT.     (See  Lease ;  Title.) 

QUO  WARRANTO, 

proceedings  in,  against  person  wrongfully  claiming  to  be  free  miner,  483  n. 


RAILWAY.     (See  Railways  Clauses  Consolidation  Act ;  Roadways.) 

construction  of  ambiguous  provisions  as  to  support  for,  323 — 326,  329 — ^331 
purchaser  for  purpose  of  constructing  purchasers  right  of  support,  311 
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RAILWAYS  CLAUSES  CONSOLIDATION  ACT.  {SeeLavdsChuseiCim8.Aa,) 
airways  between  severed  mines,  right  under,  to  make,  376 
materials  for  constroctn.  or  repairs  of  works,  power  under,  to  take,  I07|  lOS 
mines  in  ss.  77  ^  seq.  of,  include  quarries,  6—9 
ownership  of  mines  where  compensation  for  non-working,  343 

purchase  under,  29,  30,  182,  202,  203 
surface  superfluoiis,  144 
quarries  included  in  mines  in  ss.  77  e/  seq.  of,  5—9 
Purchase  under, 

benefit  of  railway  companies,  ss.  77  and  78  of,  were  intended  for,  8 
bound  to  purchase  subjacent  mioes,  not,  143 
compulsion,  company  may  purchase  mines  by,  142,  342 
conveyed,  mines  must  be  expressly,  to  company,  142,  202,  203 
costs  of  arbitrator  under  compulsory  pur.,  taxation  of,  144  n.,  347  n. 
evidence  as  to  necessity  or  proprietv  of  purchase,  143 

that  lands  superfluous,  lands  bemg  kept  for  wrkng.  ms.  is,  143, 144 
expressly  mentioned  in  statutory  notice,  mines  should  be,  182 

purchased    and   conveyed,   company  not  entitled  to  mines 
unless,  29,  30,  142,  202,  203 
limits,  power  to  p.  only  exercisable  as  to  mines  within  prescribed,  342 
'necessary  to  be  dug  or  carried  away  or  used,*  30 

construction  of  these  words,  30 
postpone  p.  of  mnrls.  until  necessity  arises,  co.  may,  8,  338,  342,  346 
power  to  purchase  mines  and  minerals,  companies  have,  86,  142,  342 
prevent  working,  power  to  p.  not  restricted  by  power  to,  142,  143,  342 

different  effects  of  two  powers,  342,  343 
separate  tenement,  company  may  purchase  mines  as,  142,  342 

immaterial  that  suHace  already  purchased  separately,  142,  342 
superfluous  lands,  143,  144.     (See  Superfluous  Lands.) 
surface  as  well  as  underground  minerals  may  be  purchased,  142,  203 
time,  power  to  purchase  only  exerdsable  within  prescribed,  342 
Support, 

adjacent  support,  exclusion  of  implication  of  grant  of,  329,  330 

immaterial  that  surface  in  natural  state  would  have  subsided,  329 
ambiguous  provisions  as  to,  remarks  on  and  result  of  cases  involving, 

338—341 
artificial  support,  company  may  be  obliged  to  pur.  ms.  to  obtain,  342 
benefit  companies,  intention  of,  was  to  benefit^  8 

code  as  between  comps.  and  adjng.  owners.  Act  intended  to  create,  338 
compensation,  company  making,  do  not  acquire  property  in  mines,  343 
for  preventing  his  working,  mine  owner  entitled  to,  354 
may  subsequently  be  paid  for  diff.  kind  of  mnrL,  345 
means  that  to  which  pson.  entld.  ace.  to  his  int.,  343 
immaterial  that  compensation  difficult  to  assess,  343 
where  woman  entld. ,  during  widowhood,  343  n. 
of  mine  owner,  diff.  effect  of  Acts  not  empowering,  331 
right  to,  not  lost  by  subsequent  working,  346 

company  only  entitled  to  damages  or  in- 
junction or  reduction  in  amount,  346 
where  mines  would  be  worked  witht.  delay,  346 
but  mine  owner  may  not  have  arbitration 
when  injury  from  wrkngs.  imposs.,  346 
counter-notice  by  company,  no  fixed  period  for  giving,  3&,  346 
damage  for  sevrce.,  m.  owner  entld.  to,  '  from  time  to  time,*  347, 354, 377 
severance  of  mining  commimication,  377 

necessary  that  part  taken  contain  communication,  377 
when  right  to  include  items  for  expenses  not  sustained,  347 
diff.  kind  of  mnrl.,  iSid  not.  may  be  given  and  compens.  received  for,  345 
easements,  purchase  of,  on  same  footing  as  of  lana,  329,  330 
inspect,  right  of  co.  under,  to,  348 

Lands  CI.  Act,  bond  under,  not  include  compens.  under  H.  C.  C.  Act,  347 
lessee  and  reversnr.,  richt  of,  to  compens.  where  co.  not  within  Act,  345 
compensated  under  Act,  position  of  reversioner,  where,  343 — 345, 
'354 
licensee  entitled  to  appropriate  is  '  occupier  *  within  Act,  250,  343 
notice  canuot  be  withdrawn,  346 

may  Bubscquently  be  given  for  different  kind  of  minerals,  345 
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Support, 

notice  no  fixed  period  within  whicb  co.  must  give  counter,  345,  846 
should  be  bondjide,  346 

aufficient  in  form,  345  n. 
thirty  days,  necessary,  345 
'  owner,  lessee,  or  occupier,  meaning  of,  343 

payment  for  support  in  first  instance,  different  effect  of  Acts,  where,  831 
postpone  compensating  for  mines  till  necessity  arises,  company  may,  8, 

838,  342,  346 
prevent  working,  power  to,  not  confined  to  ms.  within  fixed  limits,  343 

only  exercisable  within  fixed  time,  343 
previous  severance  of  surf,  and  mines.  Act  applies  notw.  330.  331 

immat.  that  m.  owner  cd.  not  have  withdm.  s.  as  agst.  vend,  to  co.,  330 
sale  of  surface  to  ordinary  owner  and  resale  to  company,  330 
mode  of  dealing  with  compensation,  330,  331,  345  n. 

(Pountney  v.  Clayton,  now  reported  11  Q.  B.  D.  820.) 
proper  and  usual  manner,  mine  owner  at  lib.  to  work  must  work  in,  348 
property  in  mines,  company  makiug  compensation  do  not  acquire,  343 
protect  rail.,  company  may  compel  mine  owner  to  take  steps  to,  348 
purchase  and  prevent  working,  different  effect  of  powers  to,  342 
different  effect  of  Acts  not  empowering,  331 
sometimes  necessary  to,  in  order  to  obtain  artificial  support,  342 
subjacent  support,  exclusion  of  implication  of  grant  of,  329,  330 

immaterial  that  surface  in  natural  state  would  have  subsided,  320 
superfluous,  mines  aemhle  are  not,  if,  although  surface  required,  mineral 

support  is  not  required,  144 
surface  mmends  by  underground  wrkgs,  right  of  m.  owner  to  wrk.,  348 
twice  for  same  mineral,  company  not  bound  to  pay,  345 
roadways  between  severed  mines,  right  under,  to  make,  370,  371 
trespass,  rail  co.  liable  in,  for  wrongfully  entering  upon  minerals,  533 

injured  pson.  not  confined  to  compens.  under  s.  6,  633 
CO.  not  liable  in,  semhlc  for  wron^ul  working  of  minerals,  530 
water  communication  between  severed  mines,  right  under,  to  make,  402 
work  mines,  company  may  not  ffrirnd  facie,  86,  87,  144 

CO.  may  temporarily,  if  intend  ultimately  to  use,  86,  87,  144 

RAISE; 

meaning  of,  210 

RATEABLE  ANNUAL  VALUE, 

meaning  of,  in  Rating  Act,  1874,  560,  561 

RATIFICATION.     (See  AcquUscence  ;  Frauds,  StatiUe  of, ) 

RATING, 

allowances,  562,  563 

borough  rates,  mines  and  quarries  of  every  description  liable  to,  558 
buildincs,  liability  to  be  rated  in  respect  of,  250,  251,  559,  565 
chargeable  value  of  mines  (not  being  tin,  lead,  or  copper)  and  qs.,  559,  560 

when  in  occupation  of  lessee,  560 

not  in  occupation  of  lessee,  559,  560 
tin,  lead,  or  copper  mines,  560,  561 
convenience  of  property,  to  be  considered  in  estimating  rate,  562 
copper  mines,  chai^eable  value  of,  560 
cost-book  company,  members  of,  may  be  rateable,  446,  564 
county  rates,  mines  and  quarries  of  every  description  liable  to,  557,  558 
deduction  from  rent,  when  exemption  abolished  by  Bat.  Act,  1874,  565,  566 
exception  where  specific  contract  to  pay  in  event  of  abolition,  5C6 
meaning  of  sjccific  contract,  566 
right  of  appeal  and  objection,  566 
Derbyshire  custom, 

former  rateability  of  Crown  lessee  and  exemption  of  miner.  511,  565 
doubtful  wher.  Rat.  Act  has  not  altered  position  of  miner,  511,  565 
double  rating  not  allowed,  561 
dues,  statutory  meaning  of,  560 
easement,  grantee  of,  not  generally  rateable,  564 
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enhanced  value,  rateability  at,  562 

ezclasive  occnpatdon  of  land  containing  mine,  lieenaee  in,  rateable  for  land, 

250,  251,  563,  564 
subsidiary  buildings,  machinery,  and  roads,  rateable 
for  them,  250,  251 
right  to  occupy,  what  constitutes.  563,  564 
exhausted,  immaterial  for  rating  purposes  that  mine  beiiu;  gradnally,  563 
expenditure  in  rendering  mine  productive,  no  allowance  Sir,  563 
fine,  statutory  meaning  of,  560 
Gloucestershire  custom,  galee  under,  may  probably  be  rated,  483,  564 

gross  value,  statutory  meaning  of,  560,  561 
ighway  rates,  mines  and  quarries  of  every  description  liable  to,  558 
Inclosnre  Act  placing  allotment  in  parish  other  than  actual,  effect  of,  567 
land  containing  mine,  liability  to  be  rated  in  respect  of,  250,  251 
lead  mines,  chargeable  value  of,  560 
lease,  statutory  meaning  of,  560 

lessee  exempt  as  to  mine  may  be  liable  for  subsidiary  property,  565 
lessor,  &c. ,  rateable  where  rent  received  in  kind,  221,  564,  565 
custom  of  tin-bounding,  431,  432,  564 
express  stipulation,  221 ,  564 
where  lessor  has  option  to  receive  in  kind,  221,  564,  565 

immaterial  that  property  in  question  not  strictly  a  mine,  3,  565 
licensee  as  such  not  rateable,  250,  563 

liable  for  soil,  if  in  exclusive  occupation,  250,  251,  563,  564 
subeld.  ppty.,  if  in  exclusive  occupat.,  250,  251 
may  only  be  liable  for  pt.,  tho.  in  constr.  possn.  of  whole,  42,  563 
local  rates,  liability  to,  558 

machinery,  liability  to  be  rated  in  respect  of,  250,  251,  559,  565 
mine,  statutory  meaning  of,  560 

crushing,  washing,  and  smelting  works  held  included  in,  561 
mines  of  every  description  rateable,  557,  558 
occupier,  liability  of,  563 
meaning  of,  563 
parishes,  mine  in  several,  how  rated,  567 
person  liable,  563 — 565 
place  of  liability,  567 

poor,  mines  and  quarries  of  every  description  are  rateable  to  the,  557 
productive,  mines  not  rateable  after  they  cease  to  be,  559 
profits  not  to  be  considered  in  estimating  rate,  562 
purser  or  secretary'  of  tin,  lead,  or  copper  mine  may  be  rated,  564 
quarries  of  every  description,  rateable,  557i  558 
rateable  annual  value,  statutory  meaning  of,  561 

repairing  and  replacing,  allowances  on  account  of  necessity  of,  562,  563 
roads,  luibility  to  be  rated  in  respect  of,  250,  251,  559 
royalty,  mode  of  calculating,  in  making  prospective  rate,  562 
shafts,  liability  to  be  rated  in  respect  of,  559,  565 
situation  of  property  to  be  considered  in  estimating  rate,  562 
specific  oontrt.  to  pay  rate  on  abolition  of  exemptn.,  566 
subsidiary  property,  liability  to  be  rated  in  respect  of,  250,  251,  559,  565 
surface  lands,  liability  to  be  rated  in  respect  of,  559,  565 
tin-boundinff,  rateability  under  cust.  of,  431,  432,  564.    {See  Tin^ Bounding.) 
tin  mines,  charceable  value  of,  560 
trespasser  mayl)e  rateable,  5&4 

unprofitable,  mines  or  quarries  rateable  if  worked,  although,  559 
watercourse,  liability  to  be  rated  in  respect  of,  559,  565 
waterleave,  grantee  of,  not  in  general  rateable,  564 

where  g.  of,  lays  pipes  or  culverts,  he  may  be  as  to  contg.  land,  664 
wayleave,  grantee  of,  not  in  general  rateable,  564 

contra  where  he  excludes  other  persons,  564 
whether  erantor  of,  is  rateable  for  rent,  is  doubtful,  565 
working,  no  rateabuity  before,  559 

not  profitableness,  rateability  depends  on,  559 

BATING  ACT,  1874.    (See  Bating.) 

REAL  ESTATE.     (See  Conversion;  Devolution;  Tin-Bounding,) 
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RECEIVER  AND  MANAGER, 
co-owner,  111 

mere  disputes,  not  in  ^[eneral appointed  in  case  of,  111 

partition  or  sale,  appointed  in  action  for,  on  interloontory  application,  111 

even  where  mere  occupation  established.  111 
plain  exclusion  or  interference,  semble  appointed  where,  111 
debenture  holder,  interim,  on  application  of,  209     * 

form  of  order,  209  n.,  210  n. 
delay,  effect  of,  on  rieht  to,  117 

manager  necessary,  if  working  to  be  continued,  appointment  of.  111  n. 
mortgagee,  appointment  against,  83,  84 

necessary  to  show  specilied  mismanagement,  83,  84 
mortgagor,  appointment  against,  in  action  for  foreclosure,  209 

form  of  order,  209  n.,  210  n. 
partner, 

abroad,  appt.  of,  both  here  and,  in  ptnrshp.  action,  116,  116  n.,  117  n. 

form  of  order,  117  n. 
delay,  may  bar  right  to,  117 

dissolution  and  account,  action  for,  in  general  necessary,  113, 116,  116 

form  of  order,  113  n. 
decreed  and  sale  adjourned,  appt.  of,  where,  139  u.,  140  n. 
not  sought,  appointment  of,  under  special  circs.,  where,  116 
exclusn.,  or  interfce.,  or  inability  to  agree  on  plan,  nee.  to  show,  113,  116 

or  clear  mismanagement,  116 
interlocutory  application,  appointment  of,  upon,  113,  115 
lunatic,  appointment  not  made  on  application  of,  116 
mortgagee  and  partner,  appointment  where  same  person,  117 

of  partner,  appointment  on  application  of,  115 
sale  decreed,  appointment,  where,  139 
purchase,  appointment  in  action  to  set  aside,  for  fraud,  200 
receiver,  appointment  of,  stops  working,  1 1 1  n. 
testator's  mines,  form  of  order  for  appointment  as  to,  262  n. 
title  disputed,  appointment  where,  540 

RECOVERY  OP  MINERALS, 

action  for,  where  injured  person  has  right  of  property,  531 

RECOVERY  OF  POSSESSION.     (See  BarmoU    Court;    Licence;    LimUatuma, 
Statutes  of;  Stannaries  Courts ;  Tin- Bounding.) 
action  for,  lies  for  mines  as  well  as  for  surface  property,  241 

open  and  new  mines,  when  mines  and  surface  in  same 
hands,  523 
mines  as  separate  subject-matter,  523 
probably  lies  for  new  mines  as  separate  subject-matter,  524 

RECTIFICATION  OF  REGISTER    (See  Stannaries  Courts. ) 

RECTOR, 

leases  by,  176  n.     (See  Ecclesiastical  Leasing  Acts.) 

RE-ENTRY.     (See  Forfeiture  ;  Recovery  of  Possession. ) 

REFEREE.    {See  Support ;  Trespass;  Water.) 

REFUGES,  592.     (See  Regulation  Acts, ) 

REGISTER.     (See  Regulatum  Acts. ) 

of  members  of  stannary  company,  450 

mortgages  in  stannary  company,  450 
rectiiication  of,  422,  425,  450.     (See  Stannaries  Courts. ) 

■ 

REGISTRAR  OF  STANNARIES  COURTS.     (See  Stannaries  Courts.) 
REGISTRATION.     (See  Cost-Book  and  stannary  Companies ;  Stannaries  Courts.) 

REGULARLY. 

effect  of  covenant  to  work,  217,  233 
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REGULATION  ACTS.     (See  Luyiacy  Regulation  Acts,) 
abandoned  mines,  fencing  of,  598 
abandonment  before  Met.  Mines  Act,  590 
of  shaft,  notice  of,  603 
plan  to  be  sent  to  Secretary  of  State  upon,  603 

restriction  as  to  inspection  of,  603,  604 
re-werking,  notice  of,  aiter,  603 
abstract  of  Act  to  be  posted  up,  and,  when  necessary,  renewed,  605,  606 

liability  for  injuring  or  defacing,  606 
supply  of  copy  of,  gratis^  606 

ofifences  tot  non-complianoe,  606 
accidents,  imprisonment  for  oifences  likely  to  cause,  573 

notmcation  of  death  resulting  from,  to  inspector,  602 
to  inspector,  601,  602 
non-compliance,  602 
penalties,  application  of,  in  respect  of,  574 
provisions  against,  585 — 600 
Acts,  which  apply,  569 
agent,  liability  of,  under  general  rules,  685 

statutory  meaning  of,  in  Coal  Mines  Act,  570,  571 

Met  Mines  Act,  571 
appeal  from  Court  of  Summary  Jurisd.  to  General  or  Quarter  Sessions,  673 
powers  of  Court  of,  573 
procedure,  573 
appliance,  wilfully  damaging  or  removing  or  rendering  useless,  588 
arbitration.     (See  Arbitration,) 

Attomey-Gen^id  may  have  injunction  to  restrain  working,  when,  697,  598 
award,  600,  601.     (See  Arbitration,) 
barmasters,  returns  by,  as  to  met.  mines;  604 
barometers,  589,  590 
boards  for  appointing  examiners,  677 

reports  of,  605 
books  mentioned  m  genend  rules  to  be  kept  at  office,  686 

inspection  of,  586 
bore-holes,  691 
boys,  dutv  of  employers  of,  below  ground,  as  to  reports,  581 

prohibitions  and  restrictions,  as  to  employt.  of,  below  ground,  579, 580 
register  of,  employed  below  ground,  682 
Bcliool,  attendance  of,  at,  580,  581 
breaks,  588 
certilicate  of  attendance  of  boy  at  school,  580,  581 

disqualification  of  teacher  to  grant,  681 
competency  of  manager,  677 

cancellation  or  suspension  of,  record  of,  578 
examiners  for,  577 
fees  in  respect  of,  how  applied,  578 
forging  or  making  false  statements  in,  678 
loss  of,  577 
register  of,  577 
restoration  of,  578 

Secretary  of  State,  expenses  of,  as  to,  how  paid,  678 
certificated  manager.     (See,  under  present  title,  manager,) 
change  of  name,  notice  of,  603 
check-weigher,  583 

powers,  and  duties  of,  684 

removal  of,  by  Court  of  Summary  Jurisdiction,  684 

what  necessary  to  show  in  applying  for,  684 
stationing  of,  to  take  account,  583,  584 
when  ceases  to  be  such,  584 
who  may  be,  584 
child,  meaning  of,  in  Coal  Mines  Act,  579 
children,  employment  of,  579 — 582    - 

above  ground,  restrictions  as  to,  681,  682 
offences  as  to,  579 
register  of  children  employed,  682 
Coal  Mines  Act,  application  of,  569 

question  a^  to,  referred  to  Sec  of  State,  669 
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co-owners,  separate  proceedinoB  under  special  rules  in  case  of,  585 
coroner  at  inquests,  duties  and  powers  of,  602 
cover  over heaid  in  lowering  and  raising  persons,  587 
danger,  imprisonment  for  offences  likely  to  cause,  573 

not  otherwise  provided  for,  notice  by  inspector  of  causes  of,  595 
agreement  inconsistent  with  provisions,  596 
non-compliance  with  provisions,  595,  596 
source  of  danger  be^5nd  control  of  occupiers  of  mine,  596 
statement  of  objection  by  owner,  agent,  or  manager,  595 
arbitration  as  to,  595 
death  from  accident,  notification  of,  to  inspector,  602 
Derbyshire  custom,  doubtful  whether  Met.  Mines  Act  applies  to  Crows 

mines  subject  to,  502,  569 
lessee  of  duties  under,  not  within  Met.  Mines  Act,  599 
discontinuance,  notice  to  be  given  of,  603 
dressing  accommodation  in  met.  mines,  585 
diivers  of  engine,  windlass,  or  sin,  582 
engine,  person  in  charge  of,  to  be  male  of  eighteen  years,  582 
where  worked  by  animal,  582 
man,  attendance  of,  for  lowering  and  raising  machinery,  587 
evidence,  certified  copy  of  special  rules  admissible  in,  594 
examiners  for  granting  certificates  to  managers,  577 
explosive  or  infiammable  substance,  restrictions  as  to,  590,  591 

exemptions,  591 
Explosives  Act,  1875,  application  of,  598 
fencing  of  abandoned  mine,  598 

entrances,  586,  587,  598 
machinery,  588 
shafts,  587 
tops  of  shafts,  586,  598 

persons  bound  to  fence,  598 
flanges,  587,  588 
forgery  of  certificates  of  attendance  at  school,  imprisonment  for,  581 

managers,  578,  579 
gas.     (See,  under  present  tiue,  inflammabh  gas  ;  veiUilaiion. ) 
general  rules,  585,  586 

offences  as  to,  585,  586 
girls,  prohibitions  and  restrictions  as  to  employt.  of,  below  ground,  579,  580 
guardian,  duty  of,  to  secure  attendance  of  boys  at  school,  581 
guides  for  working  shaft,  587 
gunpowder,  restrictions  as  to  use  of,  590 
hara  labour  for  offences  under,  573,  579,  581 
horns,  587,  588 

imprisonment  for  forging,  &c.,  certificate  of  attendance  at  school,  581 

manager,  -579 
offences  likely  to  cause  danger,  573 
indicators,  588 
inflammable  gas  found  within  twelve  months,  inspection,  when,  589 

not  found  within  twelve  months,  inspection  when,  589 
prohibition  as  to  working,  589 
substance,  590,  591 
injunction  to  restrain  working  till  compliance  as  to  single  shafts,  597,  598 
injuring  or  defacing  notice,  abstract,  special  and  proposed  rules,  694,  606 
inquests,  602 

inquiry  into  competency  of  manager,  577 
Court  of  Inquiry,  577,  578 
reports  of,  605 

Secretary  of  State,  costs  and  references  of,  ordrd.  to  be  pd.  by,  578 
inspection  of  books,  586 

coal  mines,  daily,  588 

on  behalf  of  workmen,  586 
report,  586 
where  inflammable  gas  found  within  twelve  months,  589 

not  found,  589 
inspector,  appointment  of,  574,  575 

disqualified  from  acting  as,  who  are,  575 
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inipector,  appointment  of, 

inquests,  fanctiona  of,  at,  W2 
notice  by,  of  causes  of  danger,  605 
notification  to,  of  accident,  602 

death  resulting  from  accident,  601,  602 
powers  of,  to  enforce  duty  of  owner  to  keep  plans,  Ac.,  575,  576 
enter  and  inspect  mine,  575 
inquire  as  to  compliance  with  statutes,  575 
rentilation,  lafety,  ke,,  575 
offences  as  to,  575 
prosecutions  by,  574 

register  of  persons  employed,  production  of,  to,  582 
removal  of,  574,  575 
reports  of,  605 
Ireland,  application  of  penalties  in,  574 
Isle  of  Man,  application  of  Met.  Mines  Act  to,  660 
jury  at  inquests,  who  disqualified  to  serve  on,  602 
ladders  for  ascent  and  descent  in  met.  mines,  588 

lease,  holder  of  expired,  whether  bound  by  provisions  as  to  abandonment,  500 
lowering  and  raising  machinery,  attendance  of  engineman  for,  587 
or  raising  persons,  apparatus  in  shafts  for,  506,  507 

cover- overhead  in,  587 
ludfer  matches,  &c.,  prohibition  as  to,  580 
machinery,  fencing  of,  588 
manager,  appointment  of  certificated,  576 

boards  for  appointing  examiners  for  granting  certificate  to,  577 
certificate  of  competency  of,  577-570 
examiners  for  granting  certificate  to,  577 
general  rules,  fiability  of,  as  to,  585 
inquiry  into  competency  of,  577 
met.  mineS}  none  in,  576  n. 
penalties  for  working  without,  676 
qualification  of,  576 
temporary,  576 
manholes  in  underground  planes,  502 
Metallif.  Mines  Act,  application  of,  to  Isle  of  Man,  560 

doubtful  whether  applicable  to  Cr.  ms.  in  Derbyshire,  502,  560 
question  as  to  application  of,  referred  to  Secretary  of  State,  560 
mine,  statutory  meanins  of,  560,  570 

part  of,  deemed  to  be  separate  mine,  570 
objection  by  Secretary  of  State,  570 
miner,  liability,  under  general  rules,  of  working,  585,  587 

special  rules,  of  working,  504,  505 
misdemeanour,  forging,  &c.,  as  to  certificates  a,  578,  570 
notice  of  abandonment  or  discontinuance,  603 

change  of  name  of  mine,  or  of  owner,  agent,  or  manager,  603 

ofiicers  of  company,  603 
opening  of  new  shaft,  603 
re-working  after  abandonment,  603 
Nuisances  Rem.  Act,  unfenced  shaft  or  side-entrance  within,  600 
offences,  prosecution  of,  572 — 574 
procedure,  672,  573 
time  for  complaint  or  information,  572 
same  offence  not  twice  punishable,  574 
^roceedioss  under  another  Act,  574 
other  persons  interested  in  minerals,  meaning  of,  600 
owner,  statutory  meaning  of,  670 

contractor  for  working  coal  mines  liable  as,  670 
includes  any  one  of  two  or  more  co-owners,  570 
not  include  holder  of  expired  lease,  670 

lessee  of  duties  under  Derbyshire  custom,  500 
recipient  of  rent  because  also  a  lessee,  570 
parent,  duty  of,  to  secure  attendance  of  boys  at  school,  581 
part  owner,  liability  of,  under  general  rules,  586,  586 
penalties,  amount  of,  under  Coal  Mines  Act,  573 
application  of,  674 
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penalties,  application  of.  in  Ireland,  674 
for  offences,  672,  673 
recoTery  of,  672,  673 
plan  to  be  kept  by  owner,  acent,  or  manager,  676,  676 

incidental  power*  of  inspector,  676,  676 
offences,  676 
sent  to  Secretary  of  State  on  abandonment,  603 

restnction  as  to  inspection,  &c. ,  of,  603,  604 
prosecutions,  673,  674 

none  for  offences  triable  by  Court  of  Summary  Jnrisd.,  673,  674 
except  by  inspector,  674 
or  with  consent  of  Secretary  of  State,  674 
when  inspector  must  not  institute^  674 
public  house,  ftc,  wages  not  to  be  paid  at,  683 
publication  of  Acts  and  special  rules,  606,  606 
quany,  when  a  mine  within  Met.  Mines  Act,  6,  670 
raising.     (See,  under  present  titie,  lowering. ) 
refuge,  spaces  for,  in  underground  roads,  692 

size  of,  602 
register  of  women,  voung  persons,  and  children  employed,  682 

production  of,  to  inspector,  682 
relatives  of  persons  injured,  payment  of  penidties  to,  674 
removing,  or  rendering  useless,  appliance,  688 
reports  of  Courts  of  inquiry,  606 
examining  boards,  606 
inspectors,  606 

names  of  disqualified  teachers,  606 
special  on  direction  of  Secretary  of  State,  606 
returns,  604,  606 

by  barmaster  as  to  metallif.  mines,  604 

forms  of,  604 

of  persons  employed,  604 

quantity  of  minerahi  gotten,  604 
publication  of  result  of,  604 
roads,  securing  roofs  and  sides  of  travelling,  687 

spaces  for  refuge  in  underground,  692 
rules.     (See,  under  present  title,  general  rules,  special  rtUes,) 
safety  lamps,  689,  694  n. 

examination  of,  before  use,  689 
must  not  be  unlocked,  689 
safety  valves  for  steam  boilers,  688 
school,  attendance  of  boys  at,  580,  681 

certificate  of,  680,  681 
payment  for,  681 
service  of  notices,  671 

proof  ot  671 
shaft,  abandonment  of,  notice  of,  603 
casing  and  linins,  687 
conmiunication  between,  596 
different  shafts,  use  of,  687 
fencing  of,  687 

tops  of,  686,  698 
persons  bound  to  fence,  598 
^ides  and  signaUiog  for  working,  687 
iDspection  of,  688 
notice  of  opening  new,  603 
re- working  after  abandonment,  notice  of,  603 
single,  prohibition  as  to,  in  coal  mines,  696 

agreements  in  contravention,  void,  597 
exceptions,  697,  697  n. 
offences  as  to,  697,  698 

compliance  enfrcd.  by  injn.  to  restr.  wrkng.,  697,  698 
statutory  meaning  of,  670 
unfenced,  a  nuisance,  600 
signalling,  687,  691,  592 
single-linked  chains,  restriction  on  use  of,  687 
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Blato  mines,  exomptioa  of,  from  restriotions  as  to  explosives,-  591 
special  rules,  certitied  copy  of,  admissible  io  evidence,  594 
false  statements  as  to  posting  up  of,  593,  594 
in  coal  mines  compulsorv,  5^ 

amendments  and  additions,  593 
arbitration  as  to,  593 
establishment  of,  593 
framed,  by  whom,  592 
objections  and  modifications,  593 
posting  up  of,  592 

copy  of,  and  renewal  of,  whenueo.,  605,  606 
publication  of,  605,  606 
supply  of,  gratis,  606 

liability  for  non-oomplianoe,  606 
transmission  of,  to  inspector,  592,  593 
in  mctallif .  mines,  at  instance  of  owner  or  agent,  593 

Secretary  of  State,  593 
injuring  or  defacing  proposed  special  rules  or  notices,  594 

special  rules,  606 
liability  for  non-observance,  594,  595 
non-transmission  to  inspector,  594 
statutory  force  of,  594 
Stannaries,  notice  of  change  of  purser  in,  603 

stations  beyond  which  workmen  may  not  pass  before  inspection,  591 
steam  gauges,  588 

stratified  ironstone  ms.,  exemption  of,  from  restrictn.  asto  explos.,  590,  591 
Summary  Jurisdiction  Acts,  571  n. 

Court  of, 
appeids  from,  573 
constitution  of,  571,  572 

disqualification  from  acting  as  or  being  members  of,  572 
imprisonment  by,  573 
meaning  of,  571 

proceedings  for  offences  and  penalties,  572,  573 
prosecution  for  offences  triable  before,  573,  574 
removal  of  check-weigher  by,  584 
teacher,  disqualification  of,  to  grant  certificate,  581 

report  as  to  name  of  disqualified,  605 
thermometers,  589,  590 

travelling  roads,  securing  roofs  and  sides  of,  587 
umpire,  600,  601.     (See  Arbitration,) 
underground  planes  and  roads,  591,  592 
ventilation  for  rendering  gases  harmless,  588,  589 

during  temporary  susi>ension  of  work,  588,  589 
power  of  inspector  to  inquire  as  to,  575 
returns  as  to,  604,  605 
wages,  offences  as  to,  583 

payment  of,  at  public  house,  &c.,  prohibited,  583 
by  weight,  measure,  or  gauge,  583 
water,  provisions  where  dangerous  accumulation  of,  probable,  591 
Weights  and  Measures  Act,  application  of,  584 
wilful  damage  to  appliance,  588 
woman,  meaning  of,  in  Coal  Mines  Act,  579 

women,  prohibitions  and  restrictions  as  to  employt.  of,  below  ground,  579,  580 
restrictions  as  to  employment  of  above  ground,  581,  582 
offences  as  to,  579 
register  of  women  employed,  582 
working  places,  securing  roofs  and  sides  of,  587 
workmen,  stations  for,  591 

withdrawal  and  readmission  of,  591,  596 
yoiug  person,  meaning  of,  in  Coal  Mines  Act,  679 

persons,  duty  of  employer  of  male,  below  ground,  as  to  reports,  581 
restrictions  as  to  employment  of,  above  ground,  581,  582 
offences  as  to,  579 
register  of  young  persons  employed,  582 
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REGULATION  OF  COMMONS.     (See  hidosure  Ads.) 

RELEASE, 

given  Id  ignorance,  remedy  for  trespasg  not  lost  by,  642 

RELIEF.     (See  Derbyshire  Rights,  Ac  ;  F(yrfeUure,) 

•  RELIEVERS/  519 

RELINQUISHMENT  OF  COST-BOOK  AND  STANNARY  SHARES, 
'  Account  of  ReliDC|ai8hed  Shares '  in  stannary  company,  474 
account,  relinquishing  member  entitled  and  subject  to,  470 

may  have  action  for,  472 
agreement  not  to  take  account^  472 
construction  of  agreement,  472 
efifect  of  agreement,  472 
agreements  as  to  oayment  of  balance,  472,  473 
balance  becomes  debt  due  to  or  from  member,  470,  471 
creditors,  relinquishment  does  not  affect  liability  to  existing,  473 
indemnify  relinquishing  member  as  to  former  contracts,  oinigatiou  on  com- 
pany to,  473,  474 
mode  in  which  account  taken,  471 

^effect  of  following  different  principle  on  previous  occasions,  471 
mode  in  which  relinquishment  made  in  stannary  company,  470 

of  dealing  with  relinquished  share  in  stannary  company,  474 
notice  to  purser,  470 

part  of  share,  stannary  co.  not  bound  to  recognize  relinquishment  •{,  470 
payment  of  balance, 

debt  from  company  to  member  due  immedly.,  and  payable  in  2  yrs.,  472 

personal  habiuty  of  continuing  members  to  pay,  472 
debt  from  member  to  company  payable  immediately,  471,  472 
power  of  cost-book  member  to  relinquish  shares,  470 
removal  of  name  from  list  of  members,  right  to,  473 
sale  of  relinquished  shares,  and  position  of  purchaser,  474 
subsequent  transactions,  relinquishment  removes  liability  as  to,  473 
effect  of  continuing  to  hold  oneself  out  as  member,  473  n. 

REMAINDERMAN.     (See  Fixtures;  Heir  ;  Life  or  Years,  Tenant fw.) 

contingent,  on  coming  into  esse,  may  have  remedy  for  prev.  trespass,  530 

REMAINDERS,  TRUSTEES  TO  PRESERVE  CONTINGENT, 
account,  at  instance  of,  57 
injunction,  at  instance  of,  61 

RENDERS.     (See  Dead  Rent ;  Lease  ;  Rent ;  Royalty, ) 

RENEWAL 

of  bounds,  431,  433,  438,  430.     (See  TinrBounding.) 
lease,  119,  121,  122.     (See  Delay,) 

RENEWABLE  FOR  EVER,  TENANT  FOR  LIVES  OR  YEARS, 
waste  by,  52,  53 

RENT.     (See  Apportionment  Act;  Dead  Rent;  Oloucestershire  Rights,  <£«.;  ffeir; 
Lease;  Life  or  Years,  Tenant  for;  Mortmain  Acts;  OrC'Rent;  RoycUty.) 
meaning-  of,  in  Conveyancins  Act,  160  n. 
Settled  Laud  Act,  164,  165 

RENT-CHARGE, 

mode  in  whicU  surface  and  mine  together  subject  to,  should  contribute,  210  d. 

REPAIR.     {See  Lease  ;  Support) 
REPORTS.     (See  Regulation  Acts. ) 
RESCISSION.     (See  Fraud  ;  Mistake.) 
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RESERVATION 

and  exception,  distinction  between,  11,  135 
right  of  way  not  the  subject  of  a,  355  n. 

RESIDUARY  GIFT  IN  WILL, 

working  rights  of  tenant  for  life  under,  49 — 51 

RESOLUTION.     (See  Cost- Book  and  Stannary  Companies.) 

RESTORMEL,  38 

RESTRAINING  ACTS, 

Dean  and  Chapter  cannot  since,  dig  stones,  or  sell  except  for  repairs,  78 

or  lease  mines,  175,  176 
parson  can  with  consent  of  patron  and  ordinary  work  new  mines,  doubtful 
whether  since,  80 
or  grant  leases,  176 

RETAINER  OF  INCOME  TAX,  556 

RETIREMENT.     (See  Relinquishmmt,  Ac,  ;  Transfer.) 

RETURNS.     (See  lUgulalion  Acts. ) 

REVERSIONER,     {^e^  Copyholder ;  Lease;  Life  or  Years,  TenaiUfor  ;  TrespoM ; 
Will,  Tenant  at ;  Year  to  Year,  TenarUfrom;  Years,  Tenant  for.) 

REVOCABLE  LICENCE.     (See  Licence.) 

RILLATON,  38 

RIOTERS.     (See  Malicious  Injuries. ) 

RIPARIAN  OWNER.     (See  fYater.) 

RIVERS.     (See  Cornwall ;  Nuisance;  Rivers  Pollution  Prevention  Act  ;  Water,) 
navigable  river,  what  constitutes,  30  n. 

ownership  of  minerals  deposited  by  stream  on  beds  of  pool,  30  n. 
presumption  as  to  ownership  of  mines  under,  30 

RIVERS  POLLUTION  PREVENTION  ACT, 
offences  under, 

poisonous,  noxious,  &c.,  solid  or  liquid  matter  from  mine,  399,  400 
solid  matter  from  mine,  399 
refuse  from  quarry,  399 
proceedings  under, 
appends,  400 
County  Court,  offences  restrainable  by,  400 

penalties  for  disobeying  order,  400 
notice  of  intention  to  take  proceedings — ^pendency  of  other  proceedings, 

400 
other  powers  not  prejudiced  by  powers  of  Act,  400 
sanitary  authority*  with  consent  of  Local  Gov.  Bd.,  may  alone  take,  400 
duties  and  powers  of  sanitary  authority,  400 

ROADS.     (See  Regulation  Acts;  Roadways,) 

ROADWAYS.     (See  Airways;  Derbyshire  Rights,  <fcc.  ;  Oloucestershire  Rights,  Ac.  ; 
Highways  ;  Necessity,  Way  of. ) 
oophldr.  may  alone,  primd  facie,  use  space  created  by  lord's  wrkngs.,  87 — 89 
custom,  lord  may  by,  use  surface  or  subsoil  of  copyhold  as  roadway,  108 
grant  in  fee  excepting  mines, 

grantor  may  use  space  created  by  workings  for  carriage  of  foreign 
minerals,  67,  69 
and  may  cut  space  for  that  purpose,  67,  69 

grant  wayleaves  to  others  to  do  so.  67,  68 
limitation  of  right  to  part  actually  consisting  of  mines,  68 
in  fee  excepting  surface,  similar  principles  applicable  to,  68 
or  exception  of  minerals,  principles  applicable  where,  68 
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IdcI.  Act,  soil  and  ma.  in  roads  set  out  under,  ^,  foe.  vested  in  lord,  28,  29 
lessor  excepting  mines  in  similar  position  to  grantor  excepting  mines,  68 
lord  of  manor  may  not  j>r,  ftui.  use  surface  or  subsoil  for  carre.  of  mnrls,  87 
with  right  to  carry  manorial  ms.  may  not  carry  foreign,  87 — 89 
form  of  injunction,  89  n. 

interlocutory  injunction,  87  n. 
materials  for,  104—107,  148.  180.     (See  MiUeriaUfor  Roads.) 
minerals,  principles  applicable  where  grant  or  exception  of,  68 
Neighbours, 

accidents  as  affectine  constructn.  of  grant,  prob.  of  occurrence  of,  359,  361 
altering  direction  of  way,  effect  of  grantee  capriciously,  369 
application  to  which  way  may  be  put,  361 — 368 
appurtenant  to  subject-matter  of  grant,  356  n. 
circuitous  course,  if  more  beneficial,  grantee  may  use,  36S,  369 
compensation  clause  as  affecting  construction  of  grant,  359 
construction  of  way,  mode  of,  370 

'  convenient  way  leave,'  grantee  under,  may  only  get  granted  or  excepted 

minerals,  362—364 
what  kind  of  way  grantee  may  make  under, 
358—361 
'convey  his  coals,'  what  kind  of  w.  fftee.  of  right  to,  may  make,  360,  361 
Cornwall  Submarine  Mines  Act,  rights  of  Crown  under,  371 
Grown  Lands  Act,  rights  of  Crown  under,  371 

may  semhle  carry  mines  royal  through  lands  of  subjects,  355 
and  saltpetre,  355 

probably  treasure  trove,  355,  366 
customary  ri^ht  of  way,  375  n. 
damages  for  improper  user,  378 

interference  with  right,  377 

immaterial  that  no  special  damage  if  public  nuis.,  377 
severance,  377 

nee.  that  part  taken  contain  min.  communication,  377 
death  of  wrongdoer  bars  remedy  for  improper  user,  379 

(Phillips  V.  Homfray,  now  reported,  24  Ch.  D.  439. ) 
deed  necessary  to  create  legal  grant  of  way,  356 
dimensions  of  way,  369 
direction  of  way,  368,  369 

Duke  of  Cornwall  under  7  &  8  Vict  c.  105,  rights  of,  371 
easement,  right  of  way  is  an,  355 
exception,  right  of  wav  is  not  the  subject  of  an,  355  n. 
expectation,  followed  by  expenditure,  rights  founded  on,  356  n.' 
*free  way  leave,'  grantee  under,  may  only  get  granted  or  excepted 

minerals,  363,  367 
'  general  words  '  of  grant,  orimn  in,  356  n. 
ffraut  or  prescription,  right  of  way  usually  has  origin  io,  356 
highway  as  a  terminus,  grantee  of  way  to,  may  so  beyond  it,  362 

exit  of  way  into,  rebuts  presumption  ofuser  as  railway,  358 
right  to  traverse,  369 
Highways  Acts,  rights  of  way  under,  104—106,  371 
implied  grant,  273,  274,  371,  372.     (See  Necessity,  Way  of.) 

effect  on  construction  of  mine  owner  having  similar  rights 
under,  367,  368 
improper  user,  remedies  for,  378,  379 
'in,  throuffh,  over,  and  along,'  construction  of,  368 
Inclosure  Acts,  right  of  way  under,  371 
injunction  against  improper  user,  378 

immaterial  that  no  special  injury,  378,  379 
mand.  injn.  to  remove  rails  or  stop  up  aperture,  379 
where  wrongdoer  improperly  uses,  not  makes,  379 
forms  of,  379  n. 
interference  with  right,  377 
form  of,  377  n. 
mandatory,  377 
interfere  with  pre-existing  right,  effect  on  construction  of  non-intention 

to,  365—368 
interference  with  right,  remedies  for,  376 — 378 
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Irisli  Acts,  rights  of  way  uuder,  371 

I'udge  of  direction,  grantee  is,  where  direction  not  specified,  369 
Lina  of  way  which  may  be  used,  356 — 361 
Land  Tax  Redemption  Act,  easements  under,  371 
Lands  Clauses  Act,  compnsatn.  for  '  injurious  affection '  under,  376,  377 

difficulties  in  estimating  compensation,  376,  377 
language  of  grant— application  of  way,  362 — ^368 

kind  of  way,  358—361 
limited,  where  application,  way  cannot  be  used  for  different  ppse.,  361 
immaterial  that  servient  owner  would  not  be  injured,  362 
where  direction,  368 

kind  of  way,  grantee  cannot  have  different  way,  357 
immaterial  that  landowner  would  not  be  injured,  357 
loss  of  remedies,  379 
maintenance  of  way,  370 
mcUa  JidcSy  in  selecting  way,  369 
mandatory  injunction  against  improper  user,  379 

interference  with  right,  377 
mineralB,  where  grant  for  all  ppses.  except  mnrls.,  no  right  for,  361,  362 
same  where  grant  for  agricultural  or  other  restricted  pur- 
poses, 361,  362 
where  grant  for,  from  partic.  m.,  no  right  from  other  mine,  362 

place  as  a  terminus,  362 
no  right  for  gen.  ppses.,  or  passengers,  362 
'  necessary  wayleave,'  what  kind  of  way  grantee  may  make  under,  361 
necessities  of  position,  grantee  cannot  act  without  regard  to,  although 

grant  not  limited,  357,  362,  368 
necessity,  way  of,  371,  372.     (See  Necessity ^  Way  of.) 
not  clearly  limited,  where  grant,  357—360,  362—368,  369 
nuisance,  immaterial  as  to  right  to  damages,  that  no  special  damage,  if 

public,  377 
'  or  any  other  ms.  or  qs.,  lands  or  grounds,*  kc.,  constructn.  of,  363 — 367 
passage,  grantee  of  right  of,  cannot  have  tramway  or  railroad,  357 
paving,  kmd  of  way  sometimes  indicated  by  mode  of,  358 
physical  surroundings,  kind  of  way  sometimes  indicated  by,  357,  358 
prescription.     (See  Prescription,) 

right  of  way  usually  has  origin  in  grant  or,  356 
present  intention  to  use  way  necessary  before  remedy  available,  377,  378 
prudent  owner  would  adopt,  proper  mode  of  construction  ia  what,  370 
raUroad,  grantee  of  right  of  passage  cannot  have,  357 

waggonway  cannot  have,  357 
with  locomotives,  effect  of  compns.  clause  on  right  to  use, 

359,  361 

grant  should  be  for  purpose  of  working 

and  for  exclusive  use  of  grantee,  360, 

361 

grantee  of  right  of  railroad  cannot  have,  357 

Railways  Clauses  Act,  right  under,  to  make  communications  between 

severed  mines,  370,  371 
re-grant,  right  of  way  tiiking  effect  as,  355  n. 
remedies  for  improper  user,  378,  379 

interference  with  right,  376—378 
remedy,  necessary  to  use  specified  statutory  (if  any),  377 
reservation,  right  of  way  is  not  the  subject  of  a,  355  n. 
result  of  cases  as  to  application  of  way,  367,  368 

kind  of  way,  360,  361 
royal  mines,  semble.  Crown  may  carry  through  lands  of  subject,  355 
salti^etre,  right  of  Crown  to  carry,  355 
servient  owner  may  use  or  alter  way,  355 

skill,  right  of  selection  generally  depends  on  acting  with  reasonable,  368 
statutory  rights  of  way,  370,  371 

'  sufficient  wayleave,'  grantee  under,  may  only  get  granted  or  excepted 

minerals,  362—364 
what  kind  of  way  grantee  may  make  under,  358 
—361 


INDEX.  703 

ROADWAYS— C(»i/in««rf. 
Neighbours, 

thoroughfare  between  mines  on  either  side,  right  to  nse  mines  as,  365 
time  ofgraDt,  not  nee.  that  way  should  only  be  of  kind  in  use  at.  359,  361 
tramway,  grantee  of  'conv.  wayleave,'  'sufficient  way  leave,*  &c.,  may 

make,  358—361 
right  of  passage  caDnot  have,  357 

waggon  way  cannot  have,  357 
treasure  trove,  right  of  Crown  to  carry,  355,  356 
trespass  on  3rd  person,  efTect  of  particular  direction  involving,  369 
unlimited  grant,  grantee  under,  may  make  what  kiod  he  pleases,  356 

use  for  what  purpose  he  pleases,  361 
unnecessary  injury,  liability  as  to  direction,  for  doing,  369 
waggon-way,  grantee  of  'conv.  way  leave,'  'sufficient  way  leave,'  &c., 

may  make,  358—362 
right  of,  cannot  have,  tramway  or  railroad,  857 
Waterworks  Clauses  Act,  right  under,  to  make  communications  between 

severed  mines,  371 
wayleave  rent  for  improper  user,  378,  378  n. 

form  of  inquiry,  378  n. 
width,  kind  of  way  sometimes  determined  by  its,  358 
presumption  as  to  ownership  of  mines  under  roads,  28 

set  out  under  Inclosure 
Act,  2«,  29 
proprietary  or  possessory  land  for  carriage,  user  of.     (See  User, ) 
quarries  subject-matter  of  grant,  right  of  user,  where,  68 
rateability  as  to  roads,  250,  559 

seams  subject-matter  of  grant,  risht  of  user,  where,  68 
Settled  Land  Act,  making  of  roads  for  improvements  under,  132 
statutory  severance,  richt  of  user,  where,  68 
veins  subject-matter  of  grant,  right  of  user,  where,  68 

ROPE, 

malicious  injuries  to,  548 

ROWBERROW, 

custom  in  manor  of,  521  n. 

ROYAL  MINES.     (See  Crwtm.) 

Colonies,  Oown  grant  in,  will  not  pass  gold  or  silver  mines  without  express 
mention,  41,  521 
Victoria,  521,  522 
Crown  presumptively  entitled  to,  40 

if  intermixed  with  base  metals,  not  entitled  to  latter,  40 
but  has  right  of  pre-emption,  40 
gold  and  silver  mines  are,  40 
grant  of  *  mines '  simpliciter  passes,  40 

unless  there  are  both  royal  and  base,  when  base  only  pass,  41 
rebuttable,  presumption  of  ownership  in  Crown  is,  40 
Scotland,  41  n. 

work,  doabtfiil  whether  Crown  may  dig  pits  on  surface  to,  281,  282 
or  license  others.  Crown  may,  when  mines  opened,  282 

ROYALTY.     (See  ApporiionrMnt  Act ;  OUmcesterahire  RigJUt,  Ac,  ;  LecLse  ;  Mort- 
main  Acts,) 
acquiescence  by  lessor  in  breach  of  covnt.  to  secure  maximum,  effect  of,  219 
airleaves,  reservation  of,  for,  223 
average  clause,  effect  of,  on,  217,  218 
awards,  payment  of,  according  to  periodical,  222,  223 

covenant  that  lessee  shall  continuously  work,  lessor  should  stipulate  for,  218 
such  covenant  not  easily  implied,  218,  219 
under  such  covt,  lessee  llab.,  altho.  he  pays  dead  rent,  220,  220  n. 
to  produce  specilied  quantity  of  mineral,  lessor  should  stipulate  for, 
219,  220 
effect  of  covenant  when  quantity  not  in  mine  at  time,  220,  221 
liability  notwithstanding  ditiicnlty  of  getting,  220  n. 
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covenant  to  raise  snch  minerala  as  it  is  possible  to  find,  effect  of,  221 

work,  reservation  of,  does  not  imply,  229 
distress  lies  for,  225 

drainage  of  other  mines,  reservation  of,  for  right  of,  224 
instroke,  reservation  of,  for  right  of,  2*24 
life  or  years,  right  to,  of  tenant  for,  47,  48 

meaniog  of.     (See  A. -6.  of  Ontario  v.  Mercer,  8  App.  Cas.  767.) 
outstroke,  reservation  of,  for  right  of,  223,  224 

difficulty  upon  reservation  of,  224,  224  n.,  225  n. 
raise,  meaning  of,  219 

rate  on  lessee,  how  calculated  in  making  prospective,  562 
reservation  of,  lessor  should  always  stipulate  tor,  214,  215 
sell  at  pit*s  month,  reservation  of,  for  sum  for  which  mineral  wonld,  221  n. 
support,  effecr  of  reservation  of,  in  excluding  right  of,  297,  319 
ventilating  other  mine,  reservation  of,  for  right  of,  224 
wayleaves  or  waterleaves,  reservation  of,  for,  223 
win,  meaning  of,  219* 

RULES.     (See  Cost-Book  and  Stannary  Companies ;  Oloucestershire  RighU,   Ac  ; 
Regulation  Act^.') 

RUNNING  WITH  THE   LAND.      (See  CoTUraot ;   Fixtures;  Lease;  Lieetux ; 
Specific  Performance  ;  Sujyport.) 

SAFETY  LAMPS,  589,  694  n.     (See  Regiilation  Acts.) 

SAFETY  VALVES,  688 

SAINT  BRIAVELS,  HUNDRED  OF.     (See  Gloucestershire  Eights,  dfcc.) 

SALE.     (See  Contrae-t ;  Conveyance ;    Cost-Book  and  Stantiary  Companies ;  Court ; 
Stannaries  Courts  :  Transfer,) 

SALT 

obtained  from  brine- water  not  a  mineral,  164 

SALT  MINE, 

influx  of  brine  in  lease  of,  probably  an  inevitable  accident,  244  n. 
owner  of,  whether  a  trader  within  Ir.  Bankruptcy  Act,  260 

SALT  PANS.     (See  Fixtures.) 

SALTPETRE, 

rights  of  Crown  as  to,  282  n.,  356 

SAND, 

a  mineral,  12 

right  to,  in  Isle  of  Man,  519,  520 

SANITARY  ACT,  1866. 

application  of,  to  mines,  GOO 

SCHOOL,  580,  681,  605.     (See  Regulation  Ads.) 

SCOTLAND, 

abandon,  lessee  entitled  to,  when  mine  a  nonentity  or  exhausted,  216  n. 

apportionment  between  heir  and  executor,  266  n. 

buildings,   provision  that  lessee  may  remove,  proper  when  contract  for 

'clauses  usual  and  customary,'  197  n. 
dead  rent,  non-liability  to  pay,  till  lessor  makes  road,  216  n. 
entail,  power  to  dispense  with  prohibition  on  heir  of,  from  granting  water 

easements,  128  n. 
fixtures,  267  n. 
forfeiture  of  leases,  242  n. 
lease  of  mines  eouivalent  to  sale,  169  n. 
licensee,  right  of,  to  indemnitv,  255  n. 

life,  right  oi  tenant  for,  to  work  usually  depends  on  intention  of  settlor,  48  n. 
(Sae  Campbell  v.  Wardlaw,  8  App.  Cas.  641.) 


INDEX.  705 

^COTL  AKD -continued. 

machinery  and  effects,  injuries  to,  550  n. 

Mortmain  Acts,  shares  in  Scotch  mines  Dot  within,  265 

onus  in  case  of  difference  as  to  boundaries,  207  n. 

outstroke,  law  of,  as  to  working  by,  239  n. 

Regulation  Acts,  application  of,  to,  571,  571  n.,  672  n.,  573  n. 

rental,  daughter's  portion  by  reference  to  3  yean'  rental  means  average,  216  n. 

royal  mines,  in,  41  u. 

surrender  of  leases,  244  n. 

trustees,  leasing  powers  of.     See  80  &  31  Vict.  c.  97,  s.  2,  sub-sec.  3  ;  and 

Campbell  v.  Wardlaw,  8  App.  Cas.  641. 
water,  liability  for  discharge  of,  401  n. 
no  liability  for  escape  of,  403  n. 

SCRIP  MINE,  443 

SEA.     (Sea  fTater.) 

presumption  as  to  ownership  of  mines  under,  31 

SEASHORE, 

ownership  of  mines  under,  31,  30 

SEAM, 

definition  of,  1,  2 

mine  and,  distinction  between,  2 

primary  sense  of,  excludes  openness,  2 

secondary  sense  of,  2 

space  created  by  working  probably  included  in,  11 

yacuum  after  working  prot>ably  included  in,  1 1 

user  of,  right  of,  68 

vein  and,  are  convertible  expressions,  2 

SECRETARY.     (See  Coat-Book  and  Stannary  Companies  ;  Bating.) 

SECRETARY  OF  STATE.     (See  Regulation  Acts,) 

SERVANT.     (See  Employer;  Employers  and  Workmen  Act;  Employertf  Liability 
Ad;  Factory  and  Warkskop  Acts ;  Regidation  Acts ;  Truck  Ad.) 

SERVICE  OF  NOTICES.     (See  Conveyancing,  Ac.,  Ad;  ReguUUvm  Ads.) 

SERVICE  OF  PROCESS,  &c.     (See  BarmoU  Courts;  Stannaries  CourU.) 

SETTING  ASIDE.    (See  Fraud  ;  Mistake. ) 

SETTING  FIRE 

to  mine,  when  a  felony,  546,  547 
punishment  u>r,  547 
attempt,  when  a  felony,  547 
punishment  for,  547 

SETTLED  ESTATES  ACT.     (See  SeUUd  Land  Ad.) 
power  of  tenant  for  life  to  lease  under, 
contracts,  power  as  to,  163 
Court  may  authorise  leases  of  mines  or  easements  for  40  years,  162 

or  for  longer  term  if  ace.  to  cust.  of  district  and  beneficial,  162 
devolution  of  moneys  set  aside,  164 

'earth,  stone,  ooal,  and  mineral,'  applic.  of  rent  in  reap,  of,  164,  164  n. 
forms  of  orders,  163  n.,  164  n. 
incidental  powers,  163 

rights  and  easements,  163,  164 
infant  entitled  in  remainder,  162  n. 

undivided  shares  of,  163 
kind,  qu.  whether  reservation  of  rent  in,  authorised,  163  n. 
new  and  open  mines  may  be  leased,  162 
particular  leases  and  general  leasing  powers,  163 

form  of  vestinff  power,  163  n. 
salt  obtained  from  brine  water  not  mineral  within  statutory  words,  164 
statutory  requirements  as  to  rent,  &c.,  to  be  complied  with,  162,  163 
surrenders  and  renewals,  163 

z  z 
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power  of  teaaot  in  fee  simple  to  lease  under, 

lands  of  infants  under,  as  extended  by  Conveyancing  Act.  159 

joint  powers  of,  and  1  Will.  4,  c.  65,  s.  17,  160 
power  of  tenant  in  tail  to  lease  under,  101 
power  to  sell  under, 
bankrupts,  130  n. 

Court  may  authorise  sale  of  land  containing  mines,  &c.,  at  instance  of 

tenant  for  life,  129 
separate  sale  of  surface  and  mines,  129 
easements  and  easement  rents  may  be  granted  or  reserved,  and  restric- 
tions imposed,  129 

terms  on  which  sale  sanctioned,  129ii. 
forms  of  orders,  129  n. 
infants,  130  n. 
lunatics,  130  n. 
married  woman,  180  n. 

examination  of,  129  n.,  130  n. 
proceeds,  application  of,  129 
trustees,  133 

SETTLED  LAND  ACT.     (See  Settled  Estates  Act.) 

'  mines  and  minerals,'  meaning  of.  in,  130,  130  n. 
'  mining  lease,'  meaning  of,  in,  165 
'  mining  purposes,'  meaning  of,  in,  130,  130  n. 
power  of  tenant  for  life  to  lease  under, 
average  clause  authorised,  165 
capital  money,  setting  aside  as,  167 
*  tenant  for  life  impeachable  for  waste,*  meaning  of,  167  n. 
setting  aside  in  case  of  open  mines,  167  n. 
conflict  betweeu  powers  of  settlement  and  powers  of  Act.  166  n.,  167  n. 

(Newcastle's  Estates,  now  reported,  24  Oh.  D.  129.) 
contracts,  166 
Court  may  authorise  lease  for  more  than  sixty  years,  or  in  perpetuity,  if 

according  to  custom  of  district  or  other  lease  impracticable,  166 
deeds,  166 

except  or  reserve  mines,  &c.,  or  easements,  power  to,  in  leasing  land,  165 
improvements,  lessee  may  execute,  165,  166 
infant,  166 

kind,  render  in,  probably  authorised,  165  n. 
lunatics,  167  n. 
married  women,  167  n. 
minimum  rent  authorised,  165 

mining  purposes,  power  to  lease  land  or  easements  for,  for  60  years,  165 
new  ana  open  mines  may  be  leased,  165 

lease  of  whole  or  part,  with  additional  mines,  power  to  make,  166 
and  to  reserve  apportioned  or  other  rent,  166 
particular  leases  and  general  leasing  powers,  166 
procedure,  167  n. 

rent  may  be  according  to  acreage  worked,  or  quantity  gotten,  or  facili- 
ties given,  165 
rents,  application  of,  167 
rules  under  Act,  166  n. 

statutory  requirements  as  to  rent,  &c.,  to  be  complied  with,  165 
surrender  of  whole  or  part,  with  or  without  exception  of  mines,  power 
to  accept,  166 

and  to  apportion  rent,  166 
power  of  tenant  in  fee  simple,  who  is  an  infant,  to  lease  under,  160 

tail,  who  is  an  infant,  to  lease  under,  160 
powers  of  tenant  for  life  to  sell,  enfranchise,  exchange  or  partition  under, 
application  of  capital  money,  131 
payment  for  improvements,  131 
purchases  of  mines,  &c.,  and  easements,  131 

subject  to  exceptions,  as  to  mines,  &o.,  or  easements,  131 
.  burning  bricks,  makinff  tiles,  &c.,  132 
deeds  and  contracts,  131 
devolution  of  capital  money,  132 
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powers  of  tenant  for  life  to  sell,  enfranchise,  exchange  or  partition  under, 
firestone,  limestone,  clay  and  sand,  &a,  working  of,  132 
improvements,  power  of  tenant  for  life  and  successors  to  execute,  132 
with  capital  money,  132 
brick  making,  tile  making,  &o.,  132 
jetties,  piers,  &c.,  for  transport  of  minerals,  132 
trial  pits  and  other  preliminary  mining  works,  132 
infants,  133  n. 
lunatics,  133  n. 
married  women,  133  n. 
notices,  133 

power  to  enfranchise,  exchange,  or  partition,  130 
sell  land  or  easement  over  it,  130 
separately  deal  with  surface  and  mine,  130 
purchase,  or  in  exchange  or  on  partition,  land  acquired  by,  132 
restrictions  and  easements  may  be  created,  130,  131 

difference  between  restrictions  and  easements,  131  n. 
successive  sales,  semJble  no  power  to  engage  in,  131  n. 
tramways  and  other  ways,  making  of,  13l 
trustee  for  all  parties,  tenant  for  life  a,  132 
trustees,  position  of,  133 
powers  of  trustees  to  sell  surface  apart  from  mines 

(See  Newcastle's  Estates,  24  Ch.  D.  129.) 
powers  to  sell,  &c.,  of  infant  tenant  in  fee  simple,  127 

tail,  128 
'  rent,'  meaning  of,  in,  164,  165 

SETTLEMENT.     (See  Pauper  SeUlemerU ;  SeOUd  EsUUes  Act ;  SMed  Land  Act) 

SETTS.     (See  Stannaries  Courts, ) 

duration  of  agreement  for,  440 
forfeiture  for  non-working  of,  421 

SEWERS.     (See  Support ;  Water.) 

SHAFT.     (See  Fences ;  Pits  ;  Rating  ;  Jtsgulation  Acts.) 
malicious  injuries  to',  547 

SHAKES.      (See    Companies  Act,   1862 ;   Cost-Book   and   Stannary  Companies ; 
Partner.) 

SIC  UTERE  TUO  UT  ALIENUM  NON  LJSDAS,  260 

SIGNALLING,  587,  591,  692 

SILVER.     (See  RayaX  Mines. ) 

SIMPLE,  ESTATE  IN  FEE, 
mines  may  be  held  for,  27 

SIMPLE,  TENANT  IN  FEE.     (See  Fixtures;  Infant  ;  Lunatic.) 
power  to  lease,  159 — 161 

sell,  partition,  or  exchange,  127,  128 
property  in  mines,  quarries,  and  minerals,  has,  if  in  possession,  43 
user  by,  risht  of.     (See  Containing  Chamber  ;  User.) 
waste  at  pleasure,  may,  if  in  possession,  commit,  43,  44 

may  commit  legale  but  not  eauitable,  if  subject  to  executory  devise,  44 
settlor  may  make,  liable  for  legtl*  44 
work  all  mines  and  quarries  and  appropriate  produce,  right  to,  43 

SINKING  PITS.    {Bee  Pits.) 

SLATE, 

a  mineral,  12 

worked  underground  a  mine,  5 

z  z  2 
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SLATE  MINES  GUNPOWDER  ACT,  591 

SLATE  Q  U ARR Y.     (See  Regulation  Acts. ) 

owner  of,  whether  trader  within  Ir.  Bankruptcy  Act,  260 

SLEEPING  RENT.     (See  Dead  RerU,) 

SMELTING  WORKS, 

application  of  Factory  and  Workshops  Acts  to,  606 

SMOKE.     {See  Kuisa7i4:e  ;  Surface  Damage.) 

SM  YTHAM,  502  n.,  511  n.     (See  Derbyahire  RighU,  dtc.) 

SOIL.     (See  User.) 
meaning  of,  21 
variation  of  meaning  by  context,  21,  22 

SOKE  AND  WAPENTAKE  OF  WIRKSWORTH,  500  «<  «g. 

SOMERSETSHIRE, 

obsolete  customs  in,  521  n. 
Rowberrow,  manor  of,  521  n. 

SPACE.     [Swi  Containing  Chamber ;  User.) 

SPACES  FOR  REFUGE,  592 

SPECIAL  NOTICE, 

forfeiture  at  meeting  with,  454 
making  of  calls  at  meeting  with,  452 
meaning  of,  448,  449 

SPECIAL  REFEREE,     (^w  SvppoH  ;  Trespass;   Waisr.) 

SPECIAL  RESOLUTION, 

alterations  in  and  additions  to  rules  by,  451 

meaning  of,  449 

sale  of  property  under,  475 

SPECIAL  RULES.     (See  Reg^ilatian  Acts. ) 

SPECIFIC  PERFORMANCE, 

easements,  covenant  as  to,  runs  with  the  land,  198 

may  be  had  of  contract  for  grant  or  lease  of,  197,  198 
mine  or  quariy, 

contract  for  sale  or  lease  of,  specific  performance  may  be  had  of,  195, 196 

stannary  mine,  421 
not  enforceable  as  to  moiety,  where  tenant  in  common  contracts 
for  lease  of  whole,  196 
covenants  to  be  inserted  where  contract  silent, 
liberty  for  lessor  to  enter  and  inspect,  196 

vendor,  when  price  payable  according  to  workings,  196 
*' usual  and  customary  mining  clauses,"  196 
assignment,  covenant  against,  197 
bankruptcy,  right  of  re-entry  on,  197 
buildings  by  Sc.  lessee,  removal  of,  197  n. 
district,  effect  of  particular  provisions  being  usual  in,  197 
modes  and  times  of  workiuff,  196 
re-entry  for  non-payment  of  rent  or  royalty,  196 

other  breach,  196,  196  n. 
surrender,  right  to,  if  mine  not  workable  at  profit,  197 

in  Derbyshire,  197 
water,  influx  of,  196 
substitution  of  names  in  cost-book,  466 
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minerals, 

contract  for  sale  of,  specific  performance  may  not  be  had  of,  198 
immaterial  that  supply  and  payment  by  instalments,  198 
or  that  minerals  are  of  a  partic.  descriptu.  or  from  partic.  place,  198 
working  of  mine  involved,  Afortiorij  if,  198 
covenant  for  purchase  of,  does  not  run  with  land,  198,  199 
injunction,  contract  not  indirectly  enforceable  by,  198 
repairs,  not  obtainable  of  covenant  as  to,  238 
work,  not  obtainable  of  covenant  to,  229 

SPECULATIVE    NATURE   OF   MINING    PROPERTY.      (See  Acquiescence; 

Delay.) 
biddings,  former  practice  as  to  opening,  not  applicable  to  mines,  191  n. 
contract,  enforcement  of,  never  refused  because  of,  190 
sometimes  element  in  favour  of  enforcing,  19.3 
delay,  person  otherwise  entitled  to  relief  may  lose  it  by,  73,  74,  120 — 122 
fraud,  general  statements  as  to  prospects  comparatively  immaterial  as  to, 

199,200 
laches  peculiarly  applicable  to  action  to  sot  aside  contract,  200 
residuary  gift  in  wiU,  conversion  priind  facie  necessary  under,  49 — 51 

SPEECH  HOUSE,  481  n. 

SPRAGS' 

are  materials  within  Truck  Act,  610  n. 

STAFFORDSHIRE, 

butty  colliers,  custom  as  to,  in,  520 
meaning  of,  520  n. 

STAITH, 

malicious  injury  to,  548 — 550 

STAMPS.     (See  Barmote  Courts  ;  Conveyance  ;  CoH-book  anti  Stannary  Companies  ; 
Gloucestershire  Rights,  dfc.  ;  Lease  ;  Licence.) 

STANHOPEIN-WEARDALE, 

tithe-ore,  due  by  custom  in,  521,  567 

STANNARIES  ACT,  1869.     (See  Cost-book  and  Stan.  Comps.  ;  Stannaries  Courts.) 

STANNARIES  COURTS.    (See  Cost-book  and  Stannary  Companies  ;  Tin-bounding.) 
actions  against  ofiicers  of  Court,  417  n. 

procedure  in,  419,  420 
affidavits,  423 
appeal  to  Court  of  Appeal,  426 

by  bankrupt,  426 

limited  company,  426 

deposit,  426 

form  of  order,  426  n. 

nut  a  stay  of  proceedings,  426 

notice,  426 

procedure,  426  n. 

security,  426 

where  not  allowed,  426 
House  of  Lords,  426 
applications,  how  made,  423 
arbitration,  422,  423 
Assistant  Registrar,  421  n. 
attachment  of  debts  in  pursers*  suits,  427 
barristers,  right  of,  to  practise  in,  424  n. 
Bills  of  Exchange  Act,  application  of,  to,  419,  420 
charges,  427  n. 
common  law  jurisdiction  in  Cornwall^  418 

Devonshire,  418 
companies.     (See  Cost-book  aiid  Stannary  CotnjKinies. ) 
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Companies'  Act,  not  necessary  to  register  under,  company  working  within 
and  subject  to  jurisdiction  of,  443 
what  is  such  company,  443 
concurrent  administration  of  law  and  equity,  417,  418 
Cornwall,  jurisdiction  in,  418 
cost-book  mines.     (See  Cost- book  and  Stannary  Cotnrpanies. ) 

remission  for  trial  from  County  Court  of  causes  as  to,  422 
costs  of  trial  of  issues,  420  n. 

taxation  of,  423 
County  Court,  process  from,  for  enforcing  stannary  order,  427 
remission  of  claim  of  interpleader  from,  427  n. 
for  trial  from  422 
County  Courts  have  concurrent  jurisdiction  in  personal  actions,  424 

not  concurrent  e<^uitable  jurisdiction,  424,  425 
covenant,  injunction  to  restrain  workmg,  contrary  to,  421,  422 
Creditors'   Suits.      (See  Cost-book  and    Stannary  Companies;  and,   under 

present  title.  Pursers'  and  Creditors*  Suits.) 
custom,  injunction  to  restrain  workings  contrary  to,  421,  422 
customs  of  mining,  remission  for  trial  from  County  Court  of  causes  at  to,  422 
damages  not  exceeding  £50,  suits  commenced  by  plaint  for,  419 
debt  not  exceeding  £50,  suits  commenced  by  plaint  for,  41& 
debts,  attachment  of,  in  purser  s  suit,  427 
Deputy  of  Vice- Warden,  417 
Devonshire,  jurisdiction  in,  418 

Duchy  mines,  duties  of  registrars  as  to,  278,  279,  423  n. 
Duke  of  Cornwall.     (See  Z>uke  of  Comioall, ) 

property  provided  for,  vested  in,  428  n. 
ejectment.     (See,  under  present  title,  recovery  of  possession.) 
enforcement  of  orders  as  to  re^stered  companies,  427 

in  winding  up,  427 
equitable  jurisdiction,  418 
execution,  426,  427 

where  previous  formal  demand  not  necessary,  426 
fees,  427  n. 

list  of,  424  n. 
fi.  fa.  for  payment  of  money,  costs,  &o.,  426,  427 
fines,  427  n.,  428  n. 
forfeiture  for  n on- working,  &c.,  421 

freehold,  no  jurisdictiou  as  to  claims  touching,  except  by  consent,  421 
High  Court  has  no  equitable  jurisdiction,  where  resort  may  be  had  to,  424 

senvbhy  no  jurisdiction  in  personal  actions  within,  424 
jurisdiction  of,  to  rectify  register,  425 
process  from,  for  enforcing  stannary  order,  427 
House  of  Lords,  final  appeal  to,  426 
infant,  right  of,  to  sue,  419 

inheritance,  no  jurisdiction  as  to  claims  touching,  except  by  consent,  421 
injunction,  jurisdiction  as  to  granting,  421,  422 

of  Registrar  as  to,  422 
vacation,  grant  of,  in,  417,  422 
where  grantable,  417,  417  n. 
interlocutory  orders,  423 
interpleader  after  winding  up,  477 
in  actions,  420  n. 
in  creditors'  suits,  421,  421  n. 
remission  of  claim  of,  from  County  Court,  427  n. 
issues,  trial  of,  420 

costs,  420  n. 
jurisdiction,  how  regulated,  416  u. 
nature  of,  417,  418 

1'urors  and  juries,  420  n. 
icences,  remission  for  trial  from  County  Court  of  causes  as  to,  422 
limited  company,  appeal  by,  426 
mine,  statutory  meaning  of,  419  n. 
mineral,  statutory  meaning  of,  419  n. 

non-metallic  niibcrals,  when  within  jurisdiction  of,  418,  419 
oaths,  423 
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officers  of,  actions  against,  417  u. 
Official  Liquidator,  Registrai*  may  act  as,  422 
penalties,  427  n.,  428  n. 
personal  actions,  jurisdiction  in,  424 

petitionp.  (See  under  present  title, Pursers^itc^Suila;  and  see  IVinding'UPf  dx,) 
pitch,  entry  of  name  of,  in  books  of,  439 
place  of  jurisdiction  of,  416 
places  for  holding  Courts,  416,  417 
plaint,  suits  commenced  by,  for  debt  or  damages  not  exceeding  £50,  419 

procedure  in,  419,  419  n. ,  420  n. 

triable  by  five  jurors,  419 
plumbago,  a  metallic  mineral  within  Acts  relating  to,  419  n. 
proceedmgs  in,  419 — 425,  427  n. 
procedure  in,  how  regulated,  416  n. 
proclamation  of  tin-l^unds  in,  429,  430,  439 

?roperty  provided  for,  vested  in  D.  of  Cornwall,  428  n. 
'ursers*  and  Creditors'  Suits.     (See  Cost-book  and  Stannary  Comjxinies.) 

procedure  in,  420,  420  n.,  421,  421  n. 

attachmeut  of  debts  in  Pursers'  Suits,  427 
enforcement  of  orders    in,    by  sales  of 

shares,  420,  421 
injunction  in  C.  S.,  422 
interpleader  in  C.  S.,  421,  421  n. 
powers  of  Registrar  as  to  sales,  421 
Assistant  Registrar,  421  n. 
record,  are  Courts  of,  417 
recovery  of  possession,  ^1 

writ  of  possession  for,  427 
rectification  of  register,  422,  450 

jurisdiction  as  to,  by  High  Ct.  or  Stan.  Ct.,  at  optn.  of  applicant,  425 
reason  why  option  given,  425 

where  some  objects  of  stan.  co.  carried  out  beyond  stan.  district,  425 
registered  companies,  jurisdiction  as  to,  423 

orders  aq  to,  enforcement  of,  427 
Registrar,  417 

appointment,  qualitications,  and  disabilities  of,  417  n. 
Duchy  mines,  duties  of,  as  to,  278,  279,  423  n. 
injunctions,  jurisdiction  of,  as  to,  422 
Official  Liquidator,  may  act  as,  422 
sale  of  shares,  powers  of,  as  to,  421 
signature  of,  judicial  notice  of,  423  n.,  424  n. 
registration  under  Companies'  Act  of  company  working  within  and  subject 
to  jurisdiction  of,  not  necessary,  443,  447,  448 
what  is  such  company,  443 
sale  of  shares,  enforcement  of  orders  in  Purs,  and  Cred.  Suits  by,  420,  421 
powers  of  Registrar  as  to,  421 

remission  for  trial  from  County  Court  of  causes  as  to,  422 
seal  of  Court,  judicial  notice  of,  423  n.,  424  n. 
service  of  orders,  summonses,  &c.,  423 

subpoenas,  423 
setts,  remission  for  trial  from  County  Court  of  causes  as  to,  422 
shares.     (See,  under  present  title,  saie  ;  transfers  ;  and  see  Transfer.) 
solicitors,  change  of,  424  n. 

right  of,  to  practise  in,  424  n. 
specific  delivery  of  chattel,  427 

performance  of  contracts  for  sale,  421 
stannaries,  what  were  originally,  416  n. 
stay  of  proceedings,  appeal  not  a,  426 
taxation  of  costs,  423 
times  for  holdins  Court,  416,  417 
tin-bonnds,  proclamation  of,  in,  429,  430,  439 

remission  for  trial  from  County  Court  of  causes  as  to,  422 
tinners,  jurisdiction  of,  recognised  in  charters  granted  to,  417 
transfer  of  shares.     (See  Transfrr. ) 

transfers  of  shares,  remission  for  trial  from  County  <J-ourt  of  canoes  as 
t«3,  422 
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STANNARIES  COVKTS-cantinued. 
vacatioDS,  injunctions  daring,  417 

jurisdiction  of  Registrar  as  to,  422 
Vice- Warden,  jurisdiction  of,  principally  exercised  by,  417 
winding  up  of  companies,  422,  425,  476,  477.     (See  Winding  up,  ^.) 
workiDg  contrary  to  custom  or  covenant,  injunction  to  restrain,  421,  422 
forfeiture  for  non-,  kc,  421 

STANNARIES,  CUSTOMS  OF.     (See  C<ymwall;  Cost-hook  and  Stan.  Companies; 
Dtronshire  ;  DvJce  of  Comvxtll ;  Stannaries  Courts ;  Tin-hounding.) 

STANNARY  COMPANIES.    (See  Cost-book  and  Stannary  Companies.) 

STANNARY  CONVOCATIONS  AND  PARLIAMENTS,  43S,  441  n. 

STATIONS,  691 

STATUTE  OF  FRAUDS.    (See  Frauds,  StatuU  of.) 

STATUTES.     (See  references  under  short  or  popular  titles.    See  Table  of  SUUuUs. ) 

STATUTES  OF  LIMITATIONS.     (See  Limitalums,  SUUtUes  of.) 

STEALING.     (See  Larceny. ) 

STEWARDS  OF  BARMOTE  COURTS,  503,  604 

STOKE  CLIMSLAND,  38 

STONE, 

a  mineral,  12 

quarry,  owner  of,  whether  trader  within  Irish  Bankruptcy  Act,  259 

STONEHOUSE,  416 

STONES, 

meaning  of,  in  Navigation  Acts,  19 

STONEY  MIDDLETON,  600  et  seq. 

STRANGERS.     (See  Establishment  of  Title  ;  Recovery  of  Possession  ;  Trespass. ) 

STRATIFIED  IRONSTONE  MINES  GUNPOWDER  ACT,  690,  691 

STRATUM, 

definition  of,  2  n. 

STREAM.     (SeeiJiVr;   Water.) 

STREAMING  FOR  TIN, 
meauing  of,  284 
rights  of,  284,  434 

no  right  of,  against  surface  owner,  unless  under  dear  grant,  283,  284 

STREET  UNDER  PUBLIC  HEALTH  ACT 
does  not  carry  ownership  of  mines,  20  n. 

SUBPCENA.     (See  BannoU  Courts;  Stannaries  CourU.) 

SUBSIDENCE.     (See  SuppoH. ) 

SUB-SOIL.     (See  User.) 
meaning  of,  20 
wider  term  than  mines,  or  quarries,  or  even  minerals,  20 

SUCCESSION  DUTY, 

discovery  of  mines  previously  unknown,  no  liability  on,  657 
new  mines  may  probably  be  assessed  for,  557 
open  mines,  how  assessed  for,  557 
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SUMMARY  JURISDICTION  ACTS,  671 

SUMMARY  JURISDICTION,  COURT  OF.     (See  KegiikUiati  A.ts,) 

SUPERFLUOUS  LANDS, 

mines,  aemble,  are  not,  if,  although  surface  required,  mineral  support  is  not 

required,  144 
surface  is  superfluous,  quare.  whether,  where,  mines  remain  in  co.,  144 
work  temporarily,  co.  may,  if  they  intend  ultimately  to  use,  86,  87|  144 
working,  lands  being  kept  for,  is  evidence  that  they  are,  143,  144 

SUPPLYING  CREDITOR.     (See  Cost-Book  and  Stannary  Ctrnpanies.) 

SUPPORT.     (SeeiV«cn>rfu)n;  Rail.  CI.  Cons.  Act;  Surface;  Wat.  CI,  Act.) 
accelerating  injury,  servient  owner  liable  for,  318 
acquiescence  and  expenditure  may  have  right  to  injn.  for  withdrawing,  352 

does  not  easily  bar  remedy  in  damages,  354 
adjacent.     (See,  under  present  title,  lateral.) 
ambiguous  provisions  as  to,  construction  of,  319 — 341 
generally,  319—321 

right  wh.  wd.  orwise.  be  excluded  not  preserved  by  implic,  320,  321 

exist  not  excluded  by  implic,  319,  320 
provisions  relieving  mine-owner  from  liability  for  damage,  335— :337 

securing  compensation  to  mine-owner  either  as  damages  or  as 
purchase-money,  323 — 331 
railway  and  canal  companies,  323—328 
lUa   CI.  Cons.  Act,   329—331.      (See  Bail.    CI. 
Cons,  Act.) 
securing  compensation  to  surface-owner  for  damage,  331 — 335 
unoonditiouaJly  obliging  mine-owner  to  leave  minerals  un- 
worked,  321—323 
effect  of  demising  particular  bed  of  coal  and  reserving 
dead  rent,  323 
remarks  on  the  cases,  338,  339 
result  of  the  cases,  339—341 
appreciable  damage,  right  of,  not  infringed  unless  where,  288,  289 
artificial  support,  m.  owner  may  remove  minerals,  if  he  substitutes,  287,  288 
but  must  keep  it  in  repair,  293 
watercourse,  ixo  priind  facie  right  of,  for,  298 
weakening,  286.     (See,  under  present  title,  iceaJcened.) 
weight,  28i5.     (See,  under  present  title,  n^m-nataral  state.) 
no  primd  facie  right  of,  for,  298,  299 
value  of  land  not  entitled  to,  for,  303,  304 
barrier,  withdrawing  support  from,  and  letting  in  water,  295 
basin,  no  primd  facie  right  of,  for,  298 
bond  under  L.  C.  Act,  compensation  for  minerals  under  R.  C.  C.  Act  not 

included  in,  347 
building.     (See,  under  present  title,  non-natural  state. ) 

erect  and  repair,  effect  of  covenant  to,  333,  334,  337 
necessary  to  keep,  in  repair,  to  avoid  loss  of  right  of,  318 
no  primd  facie  right  of,  for,  298 
ri^ht  of,  where  purchase  for  erection  of,  311,  312 
Canal  Act,  right  of,  where  severance  under,  304 
Acts,  provisions  as  to,  in,  326—^28 
company,  ambiguous  provisions  as  to,  in  case  of,  326—328 
necessary  to  keep;  properly  puddled,  to  avoid  loss  of  right  of,  318 
no  primd  facie  right  of,  for,  298 
right  of,  where  purchase  for  erection  of,  311 
compensation,  liability  to  make,  for  withdrawing,  309 

runs  with  land,  309 
measure  of,  343,  347,  354 

to  mine  owner,  effect  of  provisions  securing,  on  right  of, 
323—331 
surface  owner  for  damage,  effect  of  securing,  331 — 335 
under  Gas  Clauses  Act,  312,  354.     (See  Gas  Clauses  Act.) 
Lands  Clauses  Act,  354 
Public  Health  Act,  312,  346 
Hail,  or  Wat.  CI.  Act,  342—347,  354 
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comjieosation,  when  payable,  aod  what  included  in,  ^46 

no  other  remedy  probably  available,  354 
compulaory  po«  era,  effect  of  purchasing  under  Acts  giving,  as  to  right  of,  311 
consequential  injury  to  trade,  when  remedy  for,  301,  302 
contract,  liability  under,  to  make  compensation  in  respect  of,  300 

right  of,  for  land  in  natural  state  may  be  excluded  by,  304,  305 
(See  Dixon  v.  White,  8  App.  Cas.  843.) 
antecedent  lessee,  when  it  enures  for  benefit  of,  305,  332  n. 
lateral  workings  may  entail  liability,  notwithstanding  contract 

as  to  vertical,  305,  306,  31 1,  312 
partial  exclusion  of  right,  305 
copyholds  and  freeholds,  no  diff.  betwn.  as  to  cust.  right  to  withdraw,  306 
covenant  held  to  be  grant,  335 

not  running  with  land,  335,  336 
cumulative  remedies.  332,  333,  351 
custom,  306—309.     (See  Custotn.) 
damage  for  severance,  347,  354 

when  mine  owner  may  include  expenses  not  sustained,  347 
necessary  before  action  lies  for  withdrawing,  288 
per  se  not  a  cause  of  action,  289 
damages  usually  recoverable  for  infringing  right  of,  351 

recoverable  once  for  all  in  single  action,  289,  352 
form  of  inauirv  as  to,  353  n. 
where  land  artificially  burdened,  301,  352 
death  of  wrongdoer,  remedy  barred  by,  354 
(See  Chapman  v.  Day,  49  L.  T.  436. ) 
degrees  not  measured  out  to  which  right  of,  extends,  290,  353 
ditierent  kinds  of,  286,  287 

difficulty  of  propping  up  surface,  right  of,  not  affected  by,  290 
easement,  right  of,  tor  land  in  natural  state  is  not  mere,  287 

non-natural  state  is  an,  289,  290 
character  of  right,  when  acquired,  same  in  each  case,  290 
easements,  compulMry  purchase  of  railway,  effect  of,  on  right  of,  329,  330 
enfranchisement  Acts,  right  of,  when  severance  under,  297,  298 
erect  and  repair  big.,  effect  of  covt  to,  in  ambig.  provons.  as  to,  333,  334,  337 
excavation,  land  weakened  by,  no  primd  facie  right  of,  for,  299,  300.     (See^ 
under  present  title,  icectkened. ) 
not  of  itself  infringement  of  right  of,  288 
existence  of  right  of,  293—341 

expenditure,  ac(^niescenoe  and,  may  bar  right  to  injunction,  352 
expreM  grants  nght  of,  for  land  in  non-natural  state,  may  be  acqrd.  by,  310 

water,  may  be  acquired  by,  348 
fraud  in  sale,  where  previous  removal  of  mineraU  a,  292 
free  miners,  action  against,  for  withdrawing,  495 
Gas  Clauses  Act,  compensation  under,  for  non-working  of  minerals,  312,  354 

(See  Oaa  Clauses  Act) 
gas  mains  and  pipes,  right  of,  to  subjacent,  312 
giving,  substance,  286,  287 

Gloucestershire  custom,  action  against  miners  under,  for  withdrawing,  495 
grant.     (See,  under  present  title,  express  grants  implied  granL) 
grant,  covenant  held  to  be,  335 

grantee  with  exception  of  mines  has  primAfnde  ri^ht  of,  294,  295 
grantor  with  exception  of  surface  has  primd  facie  nght  of,  295,  296 
whether  grant  in  fee  or  for  years,  296,  297 
result  of  cases,  297 
implied  grant,  right  of,  for  land  in  non-natural  state  may  be  acquired  by, 

310-313,  319 
as  where  at  time  of  severance,  weight  on  land,  310,  319 
or  avowedly  intended  to  be  put  there,  311,  319 

e.g.f  purch.  for  erectn.  of  big.  or  canal  or  railway,  311 
uumat.  to  what  ppee.  big.  ftc.  may  be  applied,  311 
whether  object  of  purchase  stated,  31 1 
purch.  voluntary  or  stat.,  311 
where  possible  future  weight  contemplated,  312,  313 
contra  for  mere  reasonable  weight,  313 
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implied  grant,  right  of,  for  water  may  be  acquired  by,  348—350 

t.g  y  where  grant  for  particular  purpose  known  to  grantor, 

he  cannot  derogate,  350 
contra  when  presence  of  water  due  to  accident,  ko. ,  349,  350 
IndoBure  Acts,  effect  of  clause  in,  of  holding  mines  in  as  full,  &c.,  a  manner 

as  if  Act  not  made,  319  3*20 
large  reserved  powers  under,  334,  335 
provisions  in,  as  to,  321,  332—335,  337 
right  of,  where  severance  under,  297,  298 
injunction  generally  obtainable  to  restrain  infringement  of  right  of,  352 
cfh  anUf  not  usually  granted,  352 

contra  where  there  is  claim  of  right  and  prob.  of  damage,  352,  353 
acquiescence  and  expenditure  may  bar  right  to,  352 
compensation,  sometimes  eranted  on  terms  of  paying,  352 
damages  a  sufficient  remedy,  immaterial  that,  352 
general  words,  when  cranted,  will  be  granted  in,  353 
mandatory,  may  be  obtained  in  proper  case,  353 

to  enforce  provisions  as  to  support,  235 
forms  of,  353  n. 
inspection  of  m.,  and  workings,  and  plans,  order  for,  on  interl.  applic,  353 
form  of  order,  &S  n. 
right  of,  under  Rail.  a.  C.  Act,  or  Wat.  CI.  Act,  348 

incid.  duty  of  mine  owner  to  take  steps  to  protect  works,  348 
laud,  owner  of,  has  prirnd/ade  right  of,  293,  294,  319 

support  by,  286 
Lands  Clauses  Act,  bond  under,  not  include  compensation  for  minerals 

under  Railways  Clauses  Consolidation  Act,  347 
compeusation  under,  354 
lateral,  286 

owner  of  land  has  jfrimd  facie  right  of,  294 
same  priuciples  apply  to  vertical  and,  286 

workings  may  entail  liability,  notwithstanding  contract  for  impunity 
as  to  vertical,  305,  306,  311,  312 
lease,  fact  of,  an  element  in  considering  whether  right  of,  excluded,  297,  319 
should  stipulate  for  support  for  surface,  234 
construction  of  provision  as  to,  234,  235 
mandatory  injunction  to  enforce,  236 
ordinary  mode  of  providing  for,  235 
legal  memory,  enjoyment  of  right  of,  from  time  of,  313 
■  lessee,  contract  for  impunity  enurine  for  benefit  of  antecedeut,  305,  332  n. 
lessor,  no  remedy  against,  for  acts  of  lessee,  350 

unless  where  lessor  covenants  i^ainst  acts  of  lessee,  351 
liability  for  damage,  effect  of  provisions  relieving  mine  owner  from,  335 — 337 
'  liberties  of  winning  and  working,  effect  of  clause  giving  full,  320 
licensor,  no  remedy  against,  for  acts  of  licensee,  where  1.  irrevocable,  350 

contra^  where  licence  revocable,  351 
limitations,  Statute  of,  a  bar  after  six  years  to  action  for  withdrawing,  353 

no  bar  until  6  vrs.  after  actual  damage,  288,  353,  354 
probably  no  bar  against  previous  excavator  until 
six  years  after  damage  from  present  excav.,  300 
lunatic.  Court  may  sever  land  of,  without  obligation  to  leave,  127,  128 
malicious  working,  aemble,  entails  liability  for  withdrawal  of,  309 
mandatory  injunction  to  restrain  infringement  of  right  of,  235,  353 
manor,  right  of  lord  of,  to  withdraw  support  from  waste,  295 

customary  right  to  do  so  good,  308,  309 
measure  of  compensation  under  Acts  with  compulsory  powers,  343,  347,  354 

damages  for  severance,  347,  354 
mode  of  working  of  mine  owner  at  liberty  to  work  under  R.  C.  C.  Act,  348 

right  of  snpport  is  independent  of,  292 
natural  state,  land  in,  and  land  in  non-natural  state,  regulated  by  different 

principles,  286 
-  nature  of  right  of  support  for  land  in,  287—289 
result  of  cases,  289 
owner  of  land  in,  has  ^rimA  facie  right  of,  293,  294,  319 
nature  of  right  of ,  as  to  substance  giving  support,  290,  291 

absolute  right  to  have  surface  protected,  290 
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nature  of  right  of,  as  to  substance  receiving,  287—290 

generally,  292.  293 
strata,  right  of,  not  affected  by,  290 
negligence,  necessary  that  claimant  of  rights  for  land  in  non-natural  state 

should  act  without,  317,  318 
servient  owner  liable  if  no  injury  but  for  his  acts,  318 

may  not  accelerate  injury,  318 
sembU,  entails  liability  for  withdrawal  of,  302,  303,  309 
neighbour,  meaning  of,  in  questions  relating  to,  291 

non-natural  state.     (See,  under  present  title,  artificial  treigJU ;  building; 

weakened, ) 
land  in,  and  land  in  nat.  state  regultd.  by  diff.  pples.,  286 
entitled  to  such  support,  as  owner  would  nave  had, 
if  it  remained  in  natural  state,  301,  352 
ergo,  owner  of  built-on  land  has  remedy  if  it  would 
have  been  damaged  in  natural  state,  301 

scmbU,  in   previously  weakened  land,   no  lia- 
bility on  defendant,  thoueh  aware  of  fact,  301 
remedy  extends  to  injury  to  building,  301,  352 
and  to  consequent  injury  to  trade,  301,  302 
necessary  that  claimant  in,  should  have  support  for  land  ir 

natural  state,  317 
riffht  of,  for  land  in,  only  an  easement,  289,  290 
character  of  right  when  acquired  same  as  for  land  in  nat.  state,  290 
notice  of  intention  to  withdraw,  doubtful  whether  duty  to  give,  303 

plea  of  purchase  without,  of  right  of,  295 
nuisance  by  injuring  roads,  effect  of,  on  provisions  as  to,  337 
passive  omission,  no  primd/acie  right  of  action  for  mere,  293 

contra,  where  artificial  support,  293 
plans,  inspection  of,  on  interl.  application,  353 
pleading,  necessary  in,  to  allege  right  of,  for  artificial  weight,  299 
not  necessary  in,  to  allege  grounds  of  right,  299 

right  of,  for  &nd  in  natural  state,  294 
prescription—enjoyment  of  right  for  twenty  years,  314—317.     (See  Pre- 

scription. ) 
since  legal  memory,  313 
right  of,  for  land  in  natural  state  may  probably  be  excluded  by, 

306—308 
subsequent  acquisition  of  excluded  right  probably  not  obtainable 
by,  309,  310 
previous  withdrawal  of,  no  right  of  action  by  purchaser  for,  if  no  fraud,  292 
proper  and  usual  manner,  m.  owner  must  under  R.  C.  C.  Act  work  in,  348 
property,  support  for  land  in  natural  state  not  absolute  right  of,  287 
purchase  by  railway  or  waterworks  company  for  purposes  of,  341,  342 

of  mine  by  railway  company  to  substitute  artificial,  143 
Public  Health  Act,  compensation  under,  for  leaving  mine  un worked,  346 

when  payable  and  what  included  in,  346 
giveM  right  of  subjacent,  to  statutory  sewers,  312 
riffht  not  confined  to  mathematically  subj.  minerals,  312 
whether  right  of  gen.  lateral  support  is  doubtful,  312  . 
Railway  Act,  provisions  as  to,  in,  323 — 326,  329—^1 
right  of,  where  severance  under,  304 
CO.,  ambiguous  provisions  as  to,  in  case  of,  323—326,  329 — 331 
compensation  by,  for  not  working,  342—346,  354 
may  purchase  mine  to  substitute  artificial,  143 
purchase  by,  for  purpose  of,  341,  342 
right  of,  where  purchase  for  erection  of,  311 
Railways  Glauses  Consolidation  Act.     (See  Hail.  CI.  Cents.  AeL) 
reasonable  weight,  no  ri^^ht  of,  for  mere,  313 

reasonably,  nee.  that  claimant  for  land  in  non-nat.  state  shd.  act,  317,  318 

servient  owner  liable,  if  no  injury  but  for  bis  acts,  318 
may  not  accelerate  injury,  318 
receiving,  substance,  286 

referee,  reference  to,  by  Court  in  eases  of  doubt  as  to  withdrawal  of,  353  n. 
remedies  for  withdrawal  of,  350—354 
loss  of,  353,  354 
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remedies  for  withdrawal  of, 

where  previously  specitied,  should  sometimes  be  alone  used,  351,  354 
but  sometimes  ordinary  also  available,  351 
repair,  necessary  to  keep  building  in,  to  avoid  loss  of  right  of,  318 

neighbour  may  enter  to,  293 
reservoir,  no  primi  facie  right  of,  for,  293 
reversioner  and  lessee  may  sometimes  recover  in  proportion,  351 
roads,  effect  of  nuisance  by  injuring,  on  provisiou  as  to,  337 
royalty,  reservation  of,  an  element  in  considering  whether  right  of,  excluded, 

297,319 
running  with  laud,  covenant  not,  335,  336 
runs  with  land,  liability  to  compensate  for  withdrawal  of,  309 
separate  tenement,  right  of,  is  right  to  prevent  removal  of  support,  after 

existence  as,  292 
sewers,  right  of,  to  subjacent,  312 
statutory  contract,  exclusion  of  right  of,  by,  305 

grant,  right  of,  for  land  in  non -natural  state,  acquired  by,  310 
provisions  as  to,  341 — ^348 
severance,  right  of,  where,  297 »  298,  304 
strata,  right  of,  with  respect  to  two  subjacent,  287,  294,  295 
subjacent.     (See,  under  present  title,  vertical.) 

and  superjacent  mines,  right  of,  as  to,  294,  295 
superfluous  lands,  143,  1 14.     (See  Superfluous  Lands.) 
surface  damage,  meaning  of,  304  n.,  333  n. ,  494,  495 

mnrls.  by  underg.  excavations,  right  under  K.  C.  G.  Act  to  wrk.,  348 
tail,  duty  of  tenant  in,  not  to  withd.  support  from  mansion  house,  45  n. 
trade,  where  remedy  for  consequent  injury  to,  301,  302 
trespass,  mine  owner  may  alone  maintain,  in  respect  of  minerals,  287 
trespasser  may  not  withdraw,  from  artificial  weight,  299 
twenty  years,  enjoyment  of  right  of,  for,  314 — 317.     (See  Preseriptum. ) 
underground  workings,  effect  of  reference  to,  in  ambig.  provisions  as  to, 

332—334,  336 
unusual  working,  semble^  entails  liability  for  withdrawal  of,  309 
unworked,  compensation  to  mine  owner  for  leaving  minerals,  354 

effect  of  provisions  obliging  m.  owner  to  leave  mnrls. ,  321 — 323 
'  usual  and  most  approved  way,'  effect  of  covenant  to  work  in,  320 
value  of  Und  not  entitled  to,  for  artificial  weight,  303,  304 
'    values  of  substances  giving  and  receiving  s.,  right  of  s.  independent  of,  292 
vertical,  286 

owner  of  land  has,  primi  facie,  right  of,  294 
same  principles  apply  to  lateral  and,  28i6 

workings,  lat  workings  may  entail  liab.  notw.  oontr.  for  impunity 
asto,  305,  306,  311,  312 
waste,  right  of  lord  of  manor  to  withdraw  support  from,  295 

customary  right  to  do  so  good,  308,  309 
water,  right  of  support,  where  land  covered  naturally  by,  298 
support  by,  286 

may  be  acquired  by  express  grant,  348 

implied  ^rant,  348—850 
e.g.y  when  grant  for  particular  purpose  known  to  grantor, 

he  cannot  derogate,  350 
contra,  when  presence  of  w.  due  to  accident,  &c.,  349, 350 
no  primd  facie  right  to,  291 
withdrawing  support  from  barrier  and  letting  in,  295 
waterworks  company.     (See  Waterworks  Clauses  Act.) 

compensation  by,  for  not  working,  342,  343,  345,  354 
purcnase  by,  for  ppose  of,  341,  342 
weakened,  no  primd  fade  risht  of,  for  land  artificiidly,  299,  300 

immaterial  whether  weiDkened  by  owner  of  land  or  thinl  person,  299,  300 

but  on  happening  of  damage,  prob.  remedy  agst.  third  pson.,  3(X> 
or  by  defendant,  if  entitled  to  cause  weakening,  ^K),  301 
weight.     (See,  under  present  title,  artificial  loeight.) 
no  primd  fade  right  of,  for  increase  to,  299 
winning  and  working,  effect  of  clause  giving  full  liberties  of,  320 
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SURFACE.     (Sec  Confirrnation  of  Sale$  Act;    Neighbour;  SeUled  EdaJUg  A<i ; 
Settled  Land  Act ;  Superfluous  Lands  ;  Support ;  Surfcu^s  JJama^ft.  ;  User.) 
and  mines,  when  differently  owned,  are  separate  tenements,  with  all  the 

incidents  of  separate  ownership,  27,  268 
meaninff  of,  19 

not  incmdeid  in  'mine,'  *qaarry,'  or  'mineral,*  19 

owner  of,  entitled  primd  facie  to  all  beneath,  except  gold  and  silver  mines,  26 
presumption  as  to  ownership  of  mines  rebuttable,  27 
rateability  of,  559 
reservation  of  rent  for,  223 
secondary  sense  of,  20 

settled,  mode  of  dealing  with  damages  in  respect  of,  when  surface,  284 
user  of,  for  pits,  machinery,  ponds,  rubbisn,  transport,  &c.,  87,  108,  109, 
273,  274,  284.     (See  Custom  ;  User,) 
under  Derbyshire  custom,  514,  516 

SURFACE  BOUNDARY  BOOK,  484,  488 

SURFACE  DAMAGE, 

estimating  compensation  for,  where  powers  exerciseable  subject  to  making 

compensation,  275,  276 
meaning  of,  304  n.,  333 n.,  494,  495 
recovery  sgainst  trespasser  for,  537 

SURRENDER.     (See  Powers  {leases  and  licences.)) 
Gloucestershire  rights  and  customs, 
surrender  of  ^e  on  notice,  492 

otherwise  than  on  notice,  492,  493 
part  of  gale,  492,  493 
surrendered  gales  and  quarries,  lease  of,  493 

resrant  of,  493 
surrenderor,  duty  of,  as  to  roads,  drains,  &c.,  493 

right  of,  as  to  removing  minerals,  machinery,  Ac.,  493 
lease, 

'  at  any  time,*  construction  of  liberty  to  surrender,  244 
'fairly  wrought,'  meaning  of,  in  stipulation  that  rent  should  cease,  243 
liberty  to  surrender,  lessee  should  stipulate  for,  in  case  of  exhaustion  or 
accident,  243 

construction  of  clause,  243,  244 
previous  accidents,  application  of  clause  to,  243,  244 
waiver  of  right  to  surrenaer,  244 

SURVEYORS  OF  HIGHWAYS.    (See  Highways.) 


TACKLE, 

malicious  injuries  to,  548 

TAIL,  ESTATE  IN  FEE, 

mines  may  be  held  for,  27 

TAIL,  TENANT  IN.     (Hee  Fixtures ;  Infant;  Lunatic) 
power  to  lease,  161 

sell,  on  barring  entail,  or  nnder  Settled  Land  Act,  128 
user  by,  riflht  of.     (See  Containing  Chamber  ;  User.) 
waste  at  pleasure,  may,  if  in  possession,  commit,  45 

may  commit,  if  so  under  Parliamentary  entail,  45 

contra^  if  support  would  be  removed  from  mansion  house,  45  n. 
may  not  commit,  if  so  after  possibility  of  issue  extinct,  45 

TALSKBDY,  38 

TAXATION  OF  COSTS  IN  STANNARIES  COURTS,  423 
TAXES.     (See  Income  Tar;  Land  Tax;  Succession  Duty.) 
TEACHER,  581,  GO^k     (See  RegulaUon  Actst.) 
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TEASDALE  FOREST, 

tithe-ore  due  by  custom  in,  520,  521,  567 

TENANT  AT  WILL.     (See  fFill,  Tenant  at.) 

TENANT  BY  THE  CURTESY, 
waste  by,  52 

TENANT  FOR  LIFE  OR  YEARS.     (See  Life  or  Years,  Tenant  for.) 

TENANT  FOR  LIVES  OR  YEARS,  RENEWABLE  FOR  EVER^ 
waste  by,  52,  53 

TENANT  FOR  YEARS.     {See  Lease;  Life  or  Years,  Tenant  far;  Years,  Tenant 
for.) 

TENANT  FROM  YEAR  TO  YEAR     (See  Year  to  Year,  Tenant  from.) 

TENANT  IN  COMMON.     (See  Co-Oww^;  PaHUum;  PaHner,) 

TENANT  IN  FEE  SIMPLE.     (See  Simple,  Tenant  in  Pee,) 

TENANT  IN  TAIL.     (See  Tail,  Tenant  in,) 

TENANT,  JOINT.     (See  Co-oumer;  Partition;  Partner.) 

TENEMENT, 

includes  mines,  21 

TERMOR.     (See  lease;  Life  or  Years,  Tenant  far,) 

TESTATOR.     (See  Will,) 

TEWINGTON,  38 

THERMOMETERS, 

use  of,  in  coal  mines  under  Regulation  Acts,  589,  590 

•THROCGH,  OVER  OR  UNDER,' 
construction  of,  224 

TIDESWELL,  500,  et  seq, 

TIMBER, 

cases  as  to,  generally  ajyply  to  mines,  43  n. 

but  timber  sometimes  ordered  to  be  cut  when  miues  would  not  be 
ordered  to  be  worked,  43  n.,  44,  54  n.,  80  n.,  127  n. 
'  no  injunction — no  account '  applied  to,  but  not  to  mines,  57 

TIME  OF  THE  ESSENCE     (See  Ao^ie$eenee  ;  Delay.) 
always  io  mining  contracts,  195 

ergo,  either  party  may  fix  reasonable  time  for  completion,  and  in  default, 
rescind,  195 

TIN.     (See  Cornwall;  Stannaries  Courts;  Streaming  for  Tin;  Tin-Bounding.) 

TIN  MINE.     (See  Stannaries  CourU;  TinrBounding.) 

TIN,  STREAMING  FOR.     (See  Streaming  firr  Tin,) 

TIN-BOUNDING.     (See  Cost-Book  and  Stannary  Campania;  Stannaries  CouHs,) 
Cornwall  and  Devon,  custom  of,  peculiar  to,  41!^ 
highways,  digging  or  sinking  shafts  in,  428 
origin  of  custom,  428 

Stannaries  Court,  remission  to,  of  causes  concerning,  422 
Stannary  convocations  or  Parliaments,  428  n. 
tin,  cuKtom  of,  extends  only  to,  428 
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TIN-BOUNDI  "SO-^ontiniud. 

Tin-bonoding  in  Cornwall, 

account  of  diah  or  toll-tin,  action  for,  431 

adit  for  water  through  bounds  of  others,  434 

assesaional  manors,  bounding  in,  430 

assignment  of  bounds,  432 

avoidance  for  non-payment  of  toll-tin,  431 

bequest  of  bounds,  432 

blowing  house,  431  n. 

bounders  and  other  tinners,  mutual  rights  of,  433,  434 

co-adventurers,  mutual  rights  of,  432,  433 

constructive  possession  of  all  by  possession  of  one  mine,  429 

trust  on  renewal,  433 
contribution,  duties  of  co-adventurers  as  to,  432,  433 
cost-book  company,  purser's  suit  in  case  of,  433  n.     (See  Cost- Book  and 

Stannary  Cotnj)anus  ;  Stannaries  Courts.) 
Court,  proclamations  of,  in  Stannaries,  429,  430 
debts,  liability  of  tin-bounds  for  payment  of,  432 
demise  of  bounds,  432 

devolution  of  tin  bounds  upon  executors,  432 
dish,  render  of,  to  owner  of  soil,  430,  431 
estate  of  bounder  ia  chattel  real,  430 
evidence,  admissibility  in,  of  blowing-house  entries,  431  n. 
exclusion  of  co-adventurer  for  non-performance  of  duties,  432,  433 
farm-tin,  432 
tine  for  forcible  entry,  434  n. 

formerly  payable  to  owner  of  soil,  431  n. 
fraud  by  co -adventurers,  433 
havens  and  ports,  protection  of,  435 
inclosed  lands  when  anciently  bounded,  right  of,  in,  430 

not  anciently  bounded,  no  right  of,  in,  429 
injunction  in  trespass,  434 
land  which  may  be  subject  to  custom  of,  428 
land  dole,  431  n. 

legacies,  liability  of  tin-bounds  for  payment  of,  432 
malicious  diversion  of  water,  434 
measurement  of  sround  of  supposed  trespasser,  434 
mill,  diversion  of  water  from  ancient,  434 
owners  of  soil  and  tinners,  mutual  rights  of,  428 — 432 
penalties  for  non-renewal  by  keepers  for  others,  431 
possession,  delivery  of,  429 

writ  of,  429 
pot- water,  disturbance  of,  434 

priority  of  entry,  property  depends  on,  until  verdict  to  oontrary,  433 
private  lands  anciently  bounded,  right  of,  in,  430 

rights  o^  de  now  in,  ^9 
proclamations  in  Stannaries  Courts,  429,  430 
profit  d  prendre^  doubtful  whether  right  of,  is,  436 
purser's  suit  for  contribution,  433  n.    (See  Cost-Book  and  Stannary 

Companies  ;  Stannaries  Courts, ) 
rateability  of  person  entitled  to  dish,  431,  564 

receiving  farm-tin,  432,  564 
recovery  of  possession,  430 
renewal,  annual,  431 

penalties  for  non-renewal  by  keepers  for  others,  431 

subseauent  renewal  in  case  of  default,  431 
rivers,  pronibition  of  injury  to,  or  to  adjoining  lands,  435 
sale  of  mterest  and  notifioation  of  purchaser,  433 
sand,  right  to  discharge,  into  streams,  435 
settlement  of  bounds,  432 
streaming  for  tin,  434 
supply  of  ffoods  by  co-adventurers,  433 
tinner,  right  of,  confined  to  working,  429 
toll-tin,  render  of,  to  owner  of  soil,  430,  431 
transfer  of  bounds,  432 
trespass,  damages  for,  433,  434 

measurement  of  ground  in  case  of,  434 
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TIX-BOUNDING-  conlinufd. 

Tio-boundlDg  ia  Cornwall, 

trespau  trial  and  io junction  in  case  of,  434 
unity  of  possession,  none  by  owner  being  also  bounder,  435 
unwrought  bounds,  rights  of  other  tinners  as  to,  433 
validity  of  custom,  435—437 
waste  land,  bounding  in,  429 

water  brought  to  surface  by  tin-bounders,  diversion  by  intermediate 
owner  of,  394 
no  right  to  discharge,  435 
right  to  use  and  divert,  385,  434,  435 

no  right  to  cause  flow  from  or.  lands  over  lands  bounded,  434 
use  by  bounders  enuring  for  benefit  of  land-owner,  391,  434, 
435 
right  to  wash  minerals,  &c.,  by  means  of,  396,  435 
working,  bounder  must  not  cease,  432 

duties  of  co-adventurers  as  to,  432,  433 
Tin-bounding  in  Devonshire, 

bounders  and  other  tinners,  mutual  rights  of,  439 

co-adventurers,  mutual  rights  of,  438 

collusion  with  stranger  as  to  pitching  new  bounds,  438 

ooutribution,  duties  of  co-adventurers  as  to,  438 

devolution  on  heir-at-law,  438 

dig  tin,  right  to,  437 

dish,  render  of,  to  lord  of  soil  and  tenant  in  occupation,  437 

entry  of  '  pitch '  in  books  of  Stannaries  Courts^  439 

estate  of  bounder  is  in  fee  simple,  437 

fraud  as  to  pitchiog  new  bounds,  438 

havens  and  ports,  protection  of,  439 

infant  heir,  438 

occupiers  of  soil  and  tinners,  mutual  rights  of,  437,  438 

owners  of  soil  and  tinners,  mutual  rights  of,  437,  438 

'  pitching  *  by  other  tinners,  439 

fraud  as  to,  438 
proclamations  of  pitches  in  Stannaries  Courts,  439 
renewals,  438 

streamers  for  tin  may  not  injure  other  tinners,  439 
transfer  of  bounds,  438 
trespass,  439 
unrenewed  bounds,  439 
valid,  custom  of,  frecjuently  not,  439 

water,  no  right  to  divert,  and  dig  trenches  over  lands  of  others,  385, 
386,  439 
rieht  to  carry,  to  and  from  works,  439 
will,  tin  bounds  may  be  devised  by,  438 
workings,  duties  as  to,'  towards  owner  of  soil,  438 

of  co-adventurers  as  to,  438 

TIN-BOUNDS.     (See  Tin-bounding.) 

TINNERS.     {See  Stannaries  Courts;  Tin-bounding.) 
ancient  charters  of,  417 

TINTAGEL,  38 

TITHE  COMMUTATION  ACTS,     (See  Tithes.) 

TITHES.     (See  Derbyshire  Rights,  Ac;  Durham;  Yorkshire.) 
inspection  of  mine  in  action  for  account  of,  521 

mineral  tithes  may  be  made  subject  of  parochial  agreement  under  Tithe 

Commutation  Act,  2  &  3  Vict  c.  62,  567 
not  within  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  567 
of  mines,  ftc,  not  due  of  common  right,  or  except  by  custom,  519,  567 
payment  of,  enforceable  by  action  for  account,  518,  521 

3  ▲ 
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TITLE.     (See  Abstract  of  Title ;    Contract ;   Establishment  of  Title ;  Limitations, 
Slat  utea  of ;  Prcscriitt  io n . ) 
action  of,  in  Barmote  Courts,  517.     (See  Barmotc  Courts.) 
covenaDt  for  quiet  enjoyment,  lease  should  contain,  228 
covenants  for,  infringement  of,  by  subsistence  of  mining  lease,  211 

where  sale  of  surface,  and  subsequent  injury 

by  previous  workings,  210,  211 
where  sale  of  surface,  and  subsequent  injury 
by  subseonent  workings,  210,  323  n. 
indemnify  for  demising  stranger's  mine,  liaoility  to,  228 
Limitations,  effect  of  Statute  of,  on  breach  of  covenants  for,  211 
trespass  by  stranger  is  no  infringement  of  covenant  for  quiet  enjoyment,  21 1 
worting  rights,  grant  of,  sometimes  equivalent  to  covenant  for,  228 

TITLE  DEEDS, 

inspection  of,  in  action  of  trespass,  542 

TOLLS, 

devolution  of  power  to  take  up  future  rent,  440 

where  reserved  as  rent  by  tenant  for  life  under  power,  440 

TOLL-TIN,  430,  431 

TORT.     (See  Cost  Book  and  Stannary  Companies ;  Death;  Trespass.) 

TRADE.     (See  Trade  Alloicances  ;  Trader,  «{<r.) 

mines  always  regarded  as  a  species  of,  57,  115,  139,  191,  228,  258,  267,  524, 
532,  539,  540 
ergo,  establish  title,  suit  to,  maintainable,  although  legal  estate  not 
outstanding,  524 
fire-engine  erected  by  tenant  for  life  or  in  tail  devolves  as  per- 

soniJty,  267 
partner  may  not  insist,  in  action  for  dissolution,  in  taking  share  of 
co-partner  at  valuation,  139 
showing  exclusion  or  waste  or  disagreement  may  have 
receiver  and  manager,  115 
possession  not  arranged,  where  time  for,  purchaser  entitled  as  from 

commencement  of  month  or  week  of  payment,  191 
reversioner  may  have  account  against  lessee,  226 

or  remainderman  may  have  account  against  tenant  for 
life  or  years,  56 
trespass,  account  always  lay  in  respect  of,  532 

injunction  always  maintainable  to  restrain,  539,  540 
mining  concerns  not  mercantile  for  all  purposes,  1 14 

e.g.,  any  partner  may  obtain  account  against  others  without  seeking 
dissolution,  114 
winning  of  minerals  not  a  business  within  s.  4  of  Comp.  Act,  1862,  261  n. 

TRADE  ALLOWANCES 

not  included  in  '  actual  costs  and  expenses,'  538 

'disbursements,'  538 
*  just  allowances,'  538 

TRADER  UNDER  BANKRUPTCY  ACTS,  258—261 

TRAM  WAYS.     (See  Roadways. ) 

TRANSFER, 

Cost- Book  and  Stannary  Companies, 

authority  to  purser  to,  how  given,  466 

benefits  of  membership,  registered  owner  may  alone  be  entitled  to,  467 
blank  for  name  of  transferee,  effect  of  leaving,  466 
call  made  before  blank  supplied,  effect  where,  466 
calls  paid,  stannary  company  need  not  recognize,  until,  469 
payable  by  transferor,  transferee  not  liable  for,  467,  468 
registered  owner  alone  liable,  prima  facie ^  for,  467 
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TRANSFER  -  contimied, 

Cost-Book  and  Stannnry  Companies, 
contracts, 

abstract  of  title  to  mine,  par.  of  c.-b.  shares  not  entitled  to,  46o 

unless  where  vendor  has  interest  in  land,  405 
eridence  of  usage  that  delivery  of  c.-b.  shares  and  payt.  simult.,  465 
showing  subject-matter  of  purchase,  and  that  he  will  get 
valid  title,  purchaser  of  cost-book  shares  entitled  to,  405 
fraud.     (See  Fraud,) 

Frauds,  Statute  of.     (See  Frauds^  Statute  of.) 
contributions  payable  by  transferor,  transferee  not  liable  for,  467,  468 

registered  owner  alone  liable,  prirndfacU,  for,  467 
oontributories,  registered  owner  ^one  may  be  liable  to  be  on  list  of,  467 

transferor  and  transferee  not  both  liable  as,  469 
damages  for  refusal  to,  466 

debts  payable  by  transferor,  transferee  not  liable  for,  467,  468 
dissolve  company,  transfer  of  shares  will  not,  463 
entry  in  cost- book  in  primd  facie  evidence  of,  467 

not  sufficient  to  dispose  of  shares,  467 
forfeiture,  transferee  not  liable  to,  for  non-payment  of  calls,  ftc,  payable 

by  transferor,  468 
fraud  a  bar  to  specific  performance,  466.     (See  Fraud,) 
fraudulent,  when  transfer  of  stannary  shares,  469 

effect  of  acquiescence  by  company,  469 
Iiolding  out  as  member,  effect  of  transferor,  467  n. 

indemnify  transferee  as  to  f  ut.  transactions,  agreet.  by  transferor  to,  408 
mortgage,  effect  of  transfer  by  way  of,  408,  468  u. 
nominee,  purchaser  of  cost-book  shares  in  name  of,  469,  470 
parol  contract  for  transfer  of  cost-book  shares  generally  good,  466 

transfer  of  cost-book  shares  generally  go^,  466 
part  of  share,  stannary  company  need  not  recognize  transfer  of,  40.3 
partnership  provision  that  partner  may,  effect  of,  468 
past  transactions,  lieu  of  supplying  cred.  may  affect  transferee  as  to,  468 

transferee  may  agree  to  become  liable  for,  4(j8 
or  may  recognise  or  adopt  them,  468 
third  parties  not  affected,  468  n. 
power  of  cost-book  member  to,  463 
registration  of,  immaterial  as  between  the  parties,  467 
rescission.     (See  Fraud.) 
specific  performance  for  refusal  to,  466 
stamp,  registered  transfer  valid  without,  466 

request  or  authority  to  purser  to  register,  requires  Oc/.,  460,  407 
penalty,  407 
usage,  that  delivery  of  cost-book  shares  and  payt.  simult.,  eviil.  of,  40.) 
usual  mode  of  contracting  for  transfer  of  cost- book  shares,  405 
transfer  of  cost-book  shares,  466 
Derbyshire  Rights  and  Customs, 
High  Peak, 

consideration  for,  512 
entry  of — etl'ect  of  entry.  512 
form  of,  512 
power  of,  512 
other  districts, 
entry  of,  513 
power  of,  513 

priority  of  entered  documents,  513 
Gloucestershire  Rights  and  Customs, 
by  galee  or  lessee,  491 
delay  fatal  to  enforcing  contract,  491 
nunc  pro  tunc  entries  of,  491  n. 
registration  of,  491,  491  n. 

invalidity  of  unregistered,  491 
refusal  by  gaveller  to  registir,  491 

purciiaser  may  ascertain  whether  payments  in  arrear,  491 
renewals  of  quarry  leases  to  assignees  of  miners,  491,  4J)2 
partnership, 

any  partner  at  will  may  transfer  his  share,  137,  138 

3  a2 
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TRANSFER— co«h*/H<<;(/. 
partnership, 

any  partner  for  term  may  transfer  his  share,  137,  13S 

effect  of  transfer,  137,  138 
tin-bounds,  432,  43S 

TRANSFEREE.  (See  Tramfcr.) 

TRANSFEROR.  (See  Tramftr.) 

TREASURE  TROVE, 

rights  of  Crown  as  to,  282  n.,  355,  356 

TREES.     (See  TimUr.) 

TREMATON,  38 

TRESPASS.     (See  LimikUwns,  Statutes  of. ) 

account,  injured  person  who  has  right  of  possession  may  hare,  533 

property  may  have,  531,  532 
form  of,  533  n. 
Barmote  Courts,  action  of,  in,  507,  517,  518 
constructive  possession,  remedies  of  person  with  mere,  532 

what  is  constructive  possession,  532.     (See  Conslruciive  Posstwion,) 
copyholder  and  lord,  damages  for  trespass  divisible  between,  539 

may  have  trespass  or  account,  533 
damages  for,  531 
death  of  wrongdoer,  remedy  for  abstraction  not  lost  by,  544 

personal  tort  may  be  lost  by,  544 
but  action  where  tort  within  six  months  before  death,  544 
but  must  be  brought  within  limited  time,  544,  545 

(Phmips  V.  Homfray,  now  reported  24  Ch.  D.  439.) 
directions  trespass  committed,  liability  of  persons  under  whose,  530,  531 
employer  may  be  liable  for,  as  sharing  proiits,  530 

expenditure  followed  by  delay  may  bar  right  to  interlocutory  injunction,  544 
Forest  of  Dean,  trespass  in,  499 

harbour  company,  no  remedy  semble  against,  where  ultra  vires  to  work,  530 
injunction  to  restrain,  usually  obtainable,  539,  540,  544 

form  of,  540  n. 
inquiry  for  ascertaining  value  of  minerals  abstracted,  533  d. 
inspection,  540 — 542.     (See  Inspection.) 
issue,  if  necessary,  directed  to  ascertain  fact  of,  530  n. 

}'oint  liability  for  damage,  where  two  or  more  persons  guilty  of,  531 
ife  or  years  entitled  to  work,  damages  how  applied  where  tenant  for,  538 
not  entld.  to  work,  damages  how  applied  where  t.  for,  538,  539 
t.  for,  impeachable  of  waste  may  have  trespass  or  acct.,  52,  533 
Limit.,  loss  of  remedy  through  Stats,  of,  542—544.     (See  Limit.,  Stats,  of.) 
loss  of  remedy  for,  542 — 545 

measure  of  damages  against  trespasser,  533 — 538.     (See  Heas.  of  Damagea. ) 
mode  of  dealing  with  damages  against  trespasser,  538,  539 
mortgagee,  84,  531,  536.     (See  Mortgage.) 

open  nune,  working  by  way  of  trespass  does  not  constitute  mine  an,  24 
part  in  wroncdoinff,  without  sharing  proiits,  liability  of  persons  taking,  530 
partner  may  be  liable  for,  as  sharing  profits,  530 

possession,  injured  person  with  right  of,  may  have  trespass  or  account,  533 
primd  faxiie  remedy  for,  530 
profits  of,  liability  of  person  who  shares,  530 
property,  remedies  of  injured  person  with  right  of,  531,  532 

person  presumed  to  have  right  of,  532 
when  presumption  will  be  made,  532.    (See  Constructive  Possejution.) 
quiet  enjoyment,  trespass  by  stranger  no  breach  of  covenant  for,  21 1 
railway  company  Uable  for  wrongfmly  entering  on  minerals,  533 

semhUj  not  liab.  pr.fac.  for  wrngfl.  wrkng.  of  mnrls.,  530 
rateable,  trespasser  may  be,  564 

receiver  and  manager,  appointment  of,  when  title  disputed,  540 
recover  minerals,  injured  person  with  right  of  ppty.  may  have  actu.  to,  531 
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referee,  account  may  be  taken  by,  51VS  d. 

release  given  in  ignorance,  remedy  for,  not  lost  by,  542 

remainderman  on  coming  into  esse  may  have  remedy  for  previous,  530 

reversioner  on  lease  may  have  remedy  for,  533 

threat  to  commit,  injunction  may  be  had  on,  540 

tin-bounds,  433,  434,  439 

trade,  mines  are  a  species  of,  532 

trespass,  injured  person  with  right  of  possession  may  bring,  533 

property  may  bring,  531 
will,  tenant  at,  may  have  trespass  or  account,  533 
year  to  year,  tenant  from,  may  have  trespass  or  account,  533 

TRESPASSER.     (See  Trcspfijss.) 

TRIAL.     (See  Bamtote  Courts  ;  Stannaries  Courts.) 

TROVER.     (See  Trespass.) 

TRUCK  ACT, 

application  of,  608 
artiticer,  meaning  of,  in,  608 

who  is,  608,  609 
butty  colliers,  609 
coin  or  bank  notes,  contract  for  payment  of  wages  to  be  in,  608 

wages  to  be  be  paid  in,  608 

when  waees  not  paid  in,  608 
contract  as  to  deductions  to  be  in  writing,  609,  610 
drafts  payable  to  bearer  on  demand,  payment  in,  608 
employer,  meaning  of,  608 
exceptions  from  Act,  609,  610 
labourer  employing  others  under  him,  608,  609 
materiids  for  mining  purposes,  supply  of,  609 
medicine  or  medical  attendance  or  fuel,  supply  of,  609 
penalties  under,  608 

TRUNK, 

malicious  injuries  to,  548—550 

TRURO, 

Stannaries  Court  for  Cornwall  usually  held  at,  416 

TRUST,  CONSTRUCTIVE,  119,  121,  122 
delay  in  enforcing,  121,  122 
on  renewal  of  tin -bounds,  433 

TRUSTEE.     (See  BanJtruvfcy. ) 

not  included  in  *' other  persons  interested  in  minerals"  in  Met.  Mines  Act, 

599 
power  to  exchange,  134.     (See  Con/,  of  Sales  Act.) 
Power  to  Lease, 

after-acquired  property,  aud  subsequent  acquisition  of  mines,  power 

implied  from  covenant  to  settle,  U\S 
cottages,  power  should  be  given  to  build,  170,  171 
defective  execution  aided,  ri^ht  of  lessee  to  have,  172 
donee  of  power,  tenant  for  life  usually  made,  168,  169 
duration  of  lease  should  be  specified,  171 
express  powers,  168 — 173 
'  for  sucn  terms  or  number  of  years '  as  'shall  seem  reas.  and  pper.,'  171 

(Taylor  v.  Mostyn,  now  reported  23  Ch.  D.  583.) 
forms  of  powers,  169  n. 

land  includes  mines  or  quarries,  power  to  lease,  169 
liberties  should  be  defined,  170 

usual  in  district  may  solve  difficulty  when  not  defined,  170 
mines  should  be  defined,  169 
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Fower  to  Lease, 

D<:w  niA.  may  be  Ijased.  donbtful  vLether,  if  ms.  not  d€l]Qf:d,  1<$9,  170 
DO  power.  pntfA  f'l'i/^,  to  graot  miiiiDg  lease,  167 

immaUrrial  tLat  direcuon  to  pay  reiits  to  tenant  for  life,  168 
or»f-reDt,  172 
pepper  or  o- rent  by  way  of  mortgage,  172 

tXayW  r.  Slostyn,  now  r0[iurted  23  Ch.  D.  5^., 
pr^wer  to  leaee  mines,  foUowiu;;  lu'e  estate,  eifect  of,  171,  172 

simpliciter.  effect  of,  171 
rents.  apiJication  of,  sbonM  be  provided  for,  173 
sale,  miiiiog  lease  equivalent  to,  109 
.Sc<Alan<l.       ( >ee  30  &  31  Vict.,  c.  97,  s.  2,  subs.  3 ;    and  Campbell  r. 

WardUw,  8  App.  Cas.  641.) 
sell  does  not  aattiorise  lease,  power  to,  168 
Settled  1  states  Act,  166 

I-and  Act.  16S 
time  wben  {•ower  lirht  exerciseable  should  be  specified,  171 
two  coutiguous  estates,  one  lease  of,  168 

'  usual  powers,'  power  prob.  implied  from  direction  in  articles  as  toi,  168 
wayleave«»,  &c.,  power  to  lease  lauds  nut  authorise  lease  of,  170 
power  to  partition,  134.     TSee  Ooti/innation  of  iSales  Ad.) 

i*ower  to  >ell  or  Purchase,  i 

beneficial  for  all  parties,  power  to  purchase,  where,  131,  135  I 

Coniirmation  of  Sales  Act,  133,  134 
(.'ourt,  sanction  of  purchase  by,  135 
donees  of  power,  who  should  be,  135,  136 
easements,  &c.,  power  to  create,  136 

form  of  power,  136  n. 
express  powers,  frequently  desirable  to  give,  135 

forms  of  powers,  135  n. 
liberties,  power  to  create,  1^6 

no  power  in  general  to  purchase  land  contg.  mines  or  quarries,  134,  135 
to  sell  land  containing  mines  or  quarhes,  133 
excepting  mines,  133 
proceeds  of  sale,  application  of,  136 
'reut  and  reservations,'  meaning  of,  in  power,  135 
'reservations,'  meaning  of,  in  power,  135 
Settled  Estates  Act,  133 
Land  Act,  133 
(See  Newcastle's  Estates,  24  Ch.  D.  129.) 
[lower  to  work, 

donees  of  working  powers,  trustees  (if  any)  should  be,  66 

form  of  power,  66  n. 
machy.,  &c.,  shd.  be  vested  in  donees  with  powers  as  to  repairs,  &c ,  66 
new  mines  or  quarries,  no  power  to  work,  66 
no  power,  nuro  tnotu,  to  work,  65 

open  ms.  or  qs.,  power  to  work  for  infant  under  Conv.  Act,  65,  66 
application  of  produce,  66 
to  preserve  contingent  remainders,  account  at  instance  of,  57 

injunction  at  instance  of,  61 

TURBARY,  COMMON  OF,  92.     (See  Custom;  Jterton,  StatuUof;  PreacrijfUon.) 

TURNPIKE  ACTS.     {Hee  ffighways.) 

TYBESTA,  38 

TYWARNHAILE,  38,  174.     (See  Duke  of  Camtoall.) 

TYWARNHAILE  TYA8,  38,  174.     (See  Duke  of  Cornwall.) 


ULTRA   VIRES,     (See  Harbour  Companies;  Powers;  Rail.  CI  Com.  Act,) 
UMPIRE.     (See  A  rhitraiixm. ) 
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UNCERTAINTY.     (See  Specific  Performance. ) 
in  contract, 

"coalB,  Ac,"  187 

"  lying  under  land  to  be  hereafter  defined/*  186 

"  lying  under  the  hinds  of  T.,  situate  at  P.,"  186 

"mineraU,  Ac,"  187  n. 

"supposed  to  be  eighty-three  acres  or  thereabouts,"  186,  187 
of  mining  operations.     (See  Delay ;  Speculative,  ^ec) 

•UNDER,' 

construction  of,  13 

•  undergone;  coaus,  520 

UNINCORPORATED  COMPANIES.     (See  Cosi-Book,  dsc.  ;  Stannaries  Courts.) 

UNITY  OF  POSSESSION, 

in  water  ri&^hts  under  custom  of  tin-bounding,  435 

UNIVERSITIES  AND  COLLEGE  ESTATES  ACT, 
building  and  repairing  leases,  179 
buildings,  offices  or  gardens,  convenient  enjoyment  of,  not  to  be  prejudiced, 

179 
incidental  lands,  buildings,  rights  and  easements,  178,  179 
licences,  179 

new  and  open  mines  may  be  leased,  179 
rents,  application  of,  180 

statutory  requirements  to  be  complied  with,  179 
surrenders  and  renewals,  179 

Universities  and  Colleges  of  Oxford,  Cambridge,  and  Durham,  and  Colleges 
of  Winchester  and  Eton,  may  lease  mines,  £c.,  under,  for  60  yrs.,  178,  179 

UNOPENED  MINE  OR  QUARRY.     (See  New  Mine  or  Quarry.) 
UNPAID  PURCHASE  MONEY.     (See  Purchaser,) 

UNREGISTERED  COMPANIES.     (See  Cost-Book,  dec.  ;  Stannaries  Courts.) 
UNSOUND  MIND.     (See  Lunatic.) 

UNWATERING  MINES, 

under  Derbysliira  custom,  519 

USAGE.     (See  Custom.) 

USE  AND  OCCUPATION.     (See  Lu^cnce.) 

USER.     (See  Containing  Chamber  ;  Co-owner ;  Custom  ;  Derbyshire  Rights,  d;c.  {sur- 
face); Partner;  Prescription.) 
copyholder  may,  primd  facie,  use  space  created  by  lord*s  workings,  87 — 89 
drainage  of  adjoining  mine,  right  of  user  of  copyholds  for,  88 

demised  mine  for,  70,  71,  239,  240 
mine  excepted  from  grant  for,  68 
grant  in  fee  excepting  mines.     (See  Airways  ;  lioadways ;  Water. ) 
grant  in  fee  excepting  surface,  similar  principles  applicable  to,  68 
lessor  excepting  mines  in  similar  position  to  grantor  excepting  mines,  68 
life  or  years,  tenant  for,  of  land  containing  mines,  right  of  user  of,  70 
lord  of  manor  may  not  primA  facie  dig  pits  or  deposit  rubbish  on  surface,  87 

use  surf,  or  subsoil  for  carre.  of  mnrls.,  87 
form  of  injunction,  89  n. 

interlocutory  injuoction,  87  n. 
rights  of,  as  to  ventilation  and  drainage,  88 
minerals,  principles  applicable,  where  grant  or  exception  of,  68 
Neighbours, 

assignment  of  liberties,  276 

bc^iAfide.  user,  impbed  right  confined  to,  282,  283 

compensatn.,  mode  of  estimating,  where  user  subj.  to  making,  275,  276 

Cornwall  Submarine  Mines  Act,  279 
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Neighbour!, 

CrowD  Land*  Act,  279.  2S0 

may,  to  work  mioea  royaj,  dig  pits  on  surface,  doabtfol  whether, 

<lAinace4i,  m  here  surface  in  settlement,  mode  of  dealing  with,  284 

dariiferotis  user,  ^5 

destructire  uj«er,  283,  284 

Duke  of  Cornwall  and  a^jeessional  naanoTB,  277 — ^279 

engines  or  en;nne-house,  erection  of,  274 

fence  shafts,  duty  of  mine  owner,  who  sinks  them,  to,  235 

implied  liberties,  67,  27*i  274 

not  affected  by  express,  276 

Inclosnrc  Acts,  276,  277,  277  n. 

injunction  upon  mere  claim  of  right,  283 

invalid  liljerties,  274,  275 

Ireland,  lands  in,  2S<),  281 

neceMary,  implied  right  confined  to  things,  282 

necessity,  rights  incident  to  way  of,  274,  274  a. 

once  for  all,  implied  lil>erty  must  be  exercised,  274 

ordinary  course,  implie<l  liberty  confined  to  user  in,  282,  283 

ponds,  construction  of,  274 

purchasers  to  view,  no  implied  right  to  introduce.  282 

quarrying,  no  right  of,  unless  under  clear  grant,  283,  284 

restrictions  as  to  exercise,  construction  of,  275 

royal  ms.,  doubtful  whether  Cr.  may,  to  wrk,,  dig  pits  on  surf.,  281,  282 

sough  pits  for  repairs,  right  to  make,  274 

streaming  for  tin,  proViably  no  right  of,  unless  under  dear  grant,  284 

surface,  m.  owner  may  jrr.  fa.  go  on.  and  dig  pits  and  get  mnrls.,  273 
right  to  fix  necessary  machinery  on,  274 
lay  minerals  or  rubbish  on,  274 
no  right  of  deposit  on,  for  purposes  of  sale^  282 

trees  on  land  of  lessor,  no  implied  right  of  feUing.  282 
ontstroke,  lessee  may  not  work  by,  238,  239.     (See  Outbroke. ) 
quarries  subject-matter  of  grant,  right  of  user,  where,  68 
roadway  for  foreign  minerals,  grantor  excepting  m.  may  use  subsoil  as,  67,  69 
minerals,  lord  of  manor  may  not  use  surface  or  subsoil  as,  87 

and  right  for  manorial  minerals  not  justify  right  for  foreign,  87 — 89 
seam  subject-matter  of  grant,  right  of  user,  where,  68 
simple,  rights  of  user  of  tenant  in  fee,  67 
statutory  severance,  right  of  user,  where,  68 
tail,  rights  of  user  of  tenant  in,  67 
vein  subject-matter  of  grant,  right  of  user  where,  68 
ventilation  of  adjoining  mine,  right  of  user  of  copyhold  for,  88 

demised  mine  for,  239 
m.  excepted  from  grant  for,  68 
water,  right  of  grantor  in  fee  excepting  m.  to  approp.  and  use,  68,  388,  388  n. 
will,  ri^ht  of  user  of  tenant  at,  70 
year,  nght  of  user  of  tenant  from  year  to,  70 

USES,  STATUTE  OF.     (^ee  Lease  ;  Licence.) 

'•  USUAL  AND  CUSTOMARY  MINING  CLAUSES,"  196,  197.     (See  Specific 
PerfonruDice.) 

"USUAL  AND  MOST  APPKOVED  WAY," 

effect  of  covenant  to  work  in,,  as  regards  support,  320 

t^SUAL  MODE  OF  WORKING, 

lessee  bound  to  work  in,  independently  of  covenant,  238  n. 

mine  owner  at  liberty  to  work  must,  under  Rail.  CI.  Act,  work  in,  348 


VACATIONS.     (See  Stannaries  Courts. ) 
V ACU UM.     (See  CmUain ing  Chamber. ) 
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VALUATION.     (See  Partner. ) 

VALVES, 

safety,  for  steam  boilers,  588 

VEIN, 

and  seam  are  convertible  expressions,  2 

deiinition  of,  in  Derbyshire  Acts,  501 

definitions,  non-statutory,  of,  1 

mine  and.  distinction  between,  2 

*  pits  and  veins,'  construction  of  devise  of,  2  n. 

primary  sense  of,  excludes  openness,  2 

secondary  senses  of,  2 

space  created  by  workings,  probably  included  in,  11 

user  of,  richt  of,  68 

vacuum  aner  working,  probably  included  in,  1 1 

VENDOR.     {See  Purchaser.) 

working  subsequently  to  contract  is  liable  for  proceeds,  86 

VENTILATION.     (See^tnmy*;  Gas;  lUsriilalion  Acts.) 

VERBAL.     (See  Cost-Book,  d:c.  ;  Frauds,  Statute  of;  Licence.) 

VERDERERS.     (See  Gloucestershire  Rights,  dec,) 

VICAR.     (See  Parson.) 

VICE- WARDEN.     (See  Cost-Book,  dec.;   Duhe  of  Cormcall;  Stannaries  Courts; 
Tin-Bounding.) 

VICTORIA,  ^ 

Crown  grant  of  lands  in,  does  not  pass  gold  or  silver  mines,  621,  522 
mining  rights  and  Courts  of  Mines  in,  522  n. 

VIEWS  OF  MINES.     (See  Inspection. ) 

under  Derbyshire  custom,  505,  506,  517,  518 

VOTING.     (See  Cost-Book  and  Stannary  Companies.) 


WAGES.     {See  Regiilation  Acts ;  Truck  Act.) 
levy  of,  by  distress  and  sale,  610  n. 
of  miners,  &c.,  for  3  months  payable  in  priority  in  Stannary  winding-up,  476 

WAGGON-WAY, 

malicious  injuries  to,  548 — 550 

WAKEFIELD, 

right  of  property  in  mines  and  quarnes  m  manor  of,  34  n. 

WAIVER.     (See  Acquiescence ;  Delay.) 

WALES, 

cost-book  companies  in,  442 
Prince  of.     (See  Duke  of  Cornwall. ) 

WAPENTAKE  OF  WIRKS WORTH,  500  et  seq. 

WARDEN  OF  THE  STANNARIES, 

former  jurisdiction  of,  transferred  to  Court  of  Appeal,  426,  426  n. 

WASTE.  (See  Conveyancing,  dec..  Ad;  Co-owner;  Copyholder;  Curtesy,  TenatU 
by  ;  Custom ;  Customary  Freeholder  ;  Dowress  ;  Jointress  ;  Lease  ;  Life  or 
Years,  Tenant  for;  Mortgage ;  Parson  ;  Prebendary;  Prescription  ;  Simple, 
Tenant  in  Fee  ;  Tail,  Tenant  in  ;  Trustee  ;  Wastrs. ) 

by  the  vendition,  55 

commoners  restrained  from  committing,  92 

without  impeachment  of,  55,  56 
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UWiiTE-S-      Se«  rjuj(f*/fn  ;  JfuJ-^urt  Art*;   Lcl^turts;  Jiferton,  &atuU  tf ;    Pre- 
jfrriptiof.) 
mearijr.;/^  of  traate  Uod,  2(/7 
propf;rty  in, 

evirt«.-nce,  admusibility  in,  of  acta  of  owoerebip  in  action  respecting  36 
geLeral  wor^ia  in  conTeyaoce  of,  with  paas  mines,  aitkoagh  exiatenos 

ubkiiovn,  2^i3 
lonl  haM,  pri f/1/i  /^rU,  ri;?ht  of,  in  mioes  or  qnarriea,  36,  76 
saori  pitif  or  gravel  pita  in,  may  be  copykoMa,  152 
tenanta,  rigiit  of  proj^erty  in  miiies,  Sic,  may  be  shewn  to  be  in,  36 
workiijgn  io, 

ibjuDct.on  OD  mere  claim  of  right  to  work  wrongfolly,  77 
form  of,  77  n. 

jurijklictioij  of  Coanty  Court,  77 
lord  may  j/rnfut  fucU  ffpen  minea,  or  dig  brick  earth,  gravel,  Ac.,  fcr 
um:  or  sale,  76,  Url  n. 
and  may  aathorise  other  person  not  being  Ipsscc,  76 
withdraw  support  from  surface,  295,  3'tO 

a  /ortiori  may  *lo  so  by  custom,  3<iS,  309 
rigiit  fh'peoiJs  on  projierty  not  on  .Statute  of  Meiion,  76 
must  leave  sulhcicut  common,  76,  l</2  n.,  2d5 

aod    prol>ably  liaV^le  if  commoners'   beasts   injured  throogli 

workings,  76 
but  KufficieDcy  for  substantial  period  primd  facie  evidence  of 

actual  authciency,  76 
onus  on  commoners  to  show  lord  acting  improperly,  76 
tin-boundiog  in,  429 

WATER.      ^See  Jbtrbyxhirf.  Rights^  dx.  ;  OUmcetUrshirt  RiijhU,  dx.  ;  Lease  ;  Pits  ; 
rrrnrripliofi ;  IUjjvL   Acts;  River;  Riv.  Poll.   Prcc.  Ad;  Support;  Tin^ 
tHfUwUn/j  ;  UsKr ;   IV aO  rleave  ;   IVoUericorks  Clauses  Act. ) 
grant  in  fee  excepting  mines, 

graut^ir  may  appropriate  water  found  in  or  percolating  into  mines,  66» 

388  n.,  389  n. 
use  space  created  by  workings  for  drainage  of  foreign 
mines,  68 
i^ant  or  exception  of  minerals,  different  principles  apply  where,  68 
lord  of  manor,  with  right  to  drain  manorial  mines  through  subsoil,  may  not, 

jrrimd/arir^  drain  foreign,  87,  88 
malicious  injuries  to  waterways,  547 
>ieiglibours. — iJiscliarge  and  Escape. 

active  interference  in  conveying  w.  from  upper  m.  pr.  fac  wmgfl.,  4()1 
alterations  in  workings,  no  liability  through  escape  from  natural,  401 

water  collected  by,  escape  of,  464 
apportionment  of  damage  where  discharge  and  escape  combine,  413 
artificially,  no  prinid  facie  right  to  permit  escape  of  water  present,  409 

effect  of  vis  major,  act  of  God,  Ac,  412,  413 
barrier,  effect  of  removal  of,  by  lower  owner  on  right  to  discharge,  401 

complain  of  e., 
408,409 
person  wishing  protection  against  escape  should  pat  up,  403 
brings  water  on  his  lana,  person  who,  is  bouna  to  retain  it,  409 

effect  of  working,  by  injured  person,  409 
channels,  convce.  from  upper  miue  by,  priinA  facie  wrongful,  401 
com()ensation  clause  in  Act  of  P.,  effect  of  existence  of,  411 
construction,  liability  through  improper,  412 

conveyance  from  upper  mibe  by  active  interference,  ^7rt}n4/a4:i«,  wrong- 
ful, 401 
Cornwall,  no  customary  right  in,  to  perpetual  use  of  drainage  adit,  440 
covenant  with  third  person,  effect  of  contravening,  408 
Crown  mav  have  injunction  to  restrain  removal  of  barrier  agst.  sea,  406 
rights  of,  under  Cornwall  Submarine  Mines  Act,  403 

Crown  Lands  Act,  403 
damage  a  distinct  cause  of  actiour  where  fresh,  412 
damages  for  wrongful  discharge  or  draiuage  of  water,  414 
damming  up  \^  atcr  iu  upper  mine,  effect  of,  405 
discharge  water  on  ppty.  of  or.  person,  no  primd  facie  right  to,  400,  401 
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drain  water  from  iuteDdod  colliery,  construction  of  liberty  to,  402 

drifts  in  ordinary  course  in  upper  mine,  effect  of  making,  405 

due  course  of  working,  immat.  on  liab.  for  d.  that  owner  acts  in,  401 

Duke  of  Cornwall,  rights  of,  403 

escape  of  water  present  naturally,  primA  facie  right  to  permit,  403 

artificiaUy,  no  prinid  facie  right  to  permit,  409 
felony,  when  causing  water  to  run  into  miue,  a,  415  n.,  546 
mine  how  to  be  laid  in  indictment,  546 
punishment  for,  546 
Forest  of  Dean  coal  award,  413  n.     (See  Oloueestershire  Rights,  Ac. ) 
Gloucestershire  custom,  liability  for  escape  under,  413  n.,  498,  499. 

(See  Gloucestershire  KiglUs,  dx.) 
God,  non-liability  where  escape  due  to  act  of,  412,  413 

effect  of  expsditing  escape,  412,  413 
grant,  right  to  discharge  may  be  acquired  by,  402 

implied  grant,  402  n. 
to  protection  against  escape  may  be  acquired  by,  413 
grantee  of  mine,  with  liability  to  drain  through  property  of  grantor, 

may  not  drain  adjoining  mine,  402 
gravitation,  jn-i.  fac.  right  to  permit  w.  present  naturally,  to  e.  by,  403 
no  pri.fac.  right  to  permit  w.  present  artiCUy.,  to  e.  by,  409 
Inclosure  Acts,  rights  as  to  water  under,  403 
injunction,  414 
form  of,  414  n. 

immaterial  that  no  special  injury  can  be  done,  414,  415 
mandatory  to  stop  up  aperture,  415 
on  interlocutory  application,  415 

form  of,  415  u. 
special  referee,  may  be  carried  into  effeot  under,  415 
injured  person,  no  liability  when  escape  due  to  default  of,  413 
inspection  of  property  of  neighbour,  415 

forms  of  order,  415  n.,  542  n. 
intercepted  water  from  reaching  property,  no  liability  to  prevent,  407 
Land  Tax  Redemption  Act,  easements  under,  402,  403 
lessee  to  drain  water  from  adjoining  mine  through  demised  mine,  right 

of,  239,  240.     (See  Lease.) 
lower  mine,  no  yrimd  facie  right  to  discharge  water  into,  401 

primAfade  right  to  permit  escape  into,  404 
maintenance,  liability  through  improper,  412 
malice,  absence  of,  immateruJ  on  liability  for  escape,  410 

effect  of,  in  entailing  liability,  409 
mandatory  injunction  to  stop  up  aperture,  415 
measure  of  damages,  where  lessee  hiis  short  term,  414 
natural  user  of  property,  and  damage,  no  liab.  for  e.,  where,  404—406 
workings  or  alterations,  no  liability  for  escape  through,  404 

escape  of  water  collected  by,  404 
naturally,  jtrirndfaci^  right  to  permit  escape  of  water  present,  403 
negligence,  absence  of,  immaterial  on  liability  for  discharge,  401 

escape,  410 
effect  of,  in  entailing  liability,  403,  409 
non-natural  user  of  property,  and  damage,  liability  wliere,  407—409 
escape  by  different  channel  or  at  different  time,  407,  408 
in  greater  quantities,  407 
non-natural  user  of  property,  and  no  damage,  no  liability  where,  407 
nuisance,  abatement  as  a,  of  invasion  of  water,  415 

effect  of  trespass  on  land  of  3rd  person,  415 
when  necessary  to  choose  less  mischievous  mode,  415 
ordinary,  person  causing  damage  must  show  operations  to  be,  408 

?ipes,  conveyance  from  upper  mine  by,  priind  facie  wrongful,  401 
Prescription  Act,  right  to  discharge  may  be  acquired  under.  402 
prescription,  qu.  whether  protection  acainst  e.  may  be  acquired  by,  413 
proper,  person  causing  damage  must  show  operations  to  be,  408 
prudent,  person  causing  damage  must  show  operations  to  be,  408 
Public  Health  Act,  effect  of,  on  non-liability  for  escape  of  sewage,  411 
pumping  water  from  lower  to  upper  part  of  upper  mine,  effect  of,  401 
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o  :-*rr'.  r.^'.  elf*.--.!  on  ujk   ...*\  ol  wor^iia^'  -tjj^r  mine  bv.  4^il> 

KaiaAa;.  •  <.ta«i--*ri»  0>::«^^*.';Ai;./n  Act,  ngLi   un  ier,  to  makke  valer  c"»m- 

n.  :M-A*.»orj*  t>::*.we*rQ  Mrvtrt-d  mines.  4^2 
ra:Lfi  .«.  ev-ay*  of  *«iir!a:4e  water  pr''*'i;i«:-«^i  by.  4^4,  4f«-5 
r'-'i-'i' •!.«*'  i*:    ji*;r--»ri  ci'i-jinL'  'larji-i;:*  i^j*t  sLow  ofveratiODS  to  be,  4«*^ 
r  rVr* ';.  irr»:'^2  erf<_-<rt  to  ni:»L»L  mjrj.  u-  -^er  5«jper.ot€n«leace  of.  41^ 
rrrujt'irt*  la  it^jit'-t  of  wrorjjf  •!  •i*JK.har<,'c  or  esuaj-e,  414,  415 

previo':aly  ii{<r«.irie<i,  ntiv  have  to  ue  '.Mrd.  414 
remove  w*ktfcr.  no  nirht  to  er.tcr  on  proj-erty  of  other  person,  to,  44 13 
r»v*-r   frtfc-'.'t  or  tapi.in;;  >>e«l  of.  4<>> 
>otlarid,  law  of,  as  to  disoharje.  4^.»1  n. 

e*iajre,  4''.S  n. 
•ea,  remoral  of  barrier  agai'>at.  ^n\ 

>ewa2«i,  ell'rct  of  Public  iieaitn  Act  on  Don-lial*iUty  for  escape  of,  41 1 
utatuu^ry  j^'/wem.  etfect  of,  on  iiaoiiity  for  esoa[ie.  4lil— 412 
ctAitifi-w^AU' >u  cLau««e  iniiuatenal.  4i  I 

koowk-*!;;*-  by  plaintitf  <if  j»roJ»able  •iam.ii.'e.  *^  «  Ur^  immaterial,  411 
stream,  eHect  tA  Biil/stitutin;^  new  lor  oW  course  of,  4<!m 

n.prfxhiction  io  new  coiirae  of,  of  oM  ilefects.  409,  410 
nurface,  ellcct  of  tUxxiing  upjjer  mine  by  removing,  44Jfe 
tarn,  ettect  of  tapi»iu^'  a,  40b 

third  T>ertK>n,  non  liability  where  escape  due  to.  413 
tresi-aAs  of  iipf^er  owner,  etfect  of.  on  liability  for  escajie,  406.  <>37 

comix'nnatn.  for  tr.  bars  ri^ht  of  subseq.  compenaatn.,  406,  «S37,  5218 
iinreaaouable  user,  absence  of,  nmnaterial  on  liability  for  escape,  410 
upper  mine,  no  primA  fa^i^  right  to  discharge  water  from,  401 
prim/t  far/u  right  to  permit  escape  from,  404 
part  of  upper  mine,  effect  of  pumping  water  from  lower  to,  401 
r/y  major f  nofi -liability  when  escajie  due  to,  412,  413 
waterleave  reot,  compensation  by  way  of,  for  wrongful  drainage,  414     * 

form  of  inquiry,  414  n. 
Waterworks  CL  Act,  liab.  under,  fore,  of  w.  present  artificially,  411, 412 

right  under,  to  make  water  communications  between 
severed  minerals,  402 
way  of  necessity,  escape  through  user  of,  372,  406 
ways  in  ordinary  course  in  upper  mine,  effect  of  making,  405 
well,  no  liability  when  water  flows  from,  into  mine,  44H 
wilfully,  acquired  right  to  discharge  not  exercisable,  403 
Neighbours  —Fouling. 

artificial  channel,  no  primd  /rtrie  right  to  foul  water  flowing  in,  39S,  399 
temhle^  immat.  whether  injured  prsn.  has  enjoymt.  for  20yTs.,  399 

person  fouling  is  stranger,  or  owner  where 
flow  begins,  399 
quoRre  as  to  fouling  by  intermediate  owner,  399 
custom,  right  to  foul  natural  surface  water  may  be  acquired  by,  397 
damages  for  wrongful  fouling,  397,  398,  399 
drainage,  fouling  from  natural,  396  n. 
grant,  right  to  foul  natural  surface  water  may  be  acquired  by,  396 

im^tlied  grant,  396  n. 
injunction  to  restrain  wrongful  fouling,  397,  398 
form  of,  397  n. 

not  necessary  to  prove  actual  damage,  397 
measure  of  damages  for  wrongful  fouling,  397 
natural  surface  water,  riparian  owner  may  not,  primd  facie,  foul,  396 

fouling  by  other  person  immaterial,  396  n. 
percolating  water,  no piimt  facie  right  to  foul,  398 
prescription,  right  to  foul  natural  surface  water  may  be  acqrd.  by,  396 

either  at  common  law  or  under  Act,  396,  397 
Rivers  Pollution  Prevention  Act,  399,  400.     (See  Hiv.  Poll.  Prev.  Ad,) 
undefined  channel,  no  primd  facie  right  to  foul  water  in,  398 
Neighbours  ~  Support. 

barrier,  lessor  of  superjacent  mines  may  not  work  subjacent,  so  as  to 

withdraw  support  from,  and  let  in  water,  295 
support  by  water,  291,  348—3^0.     (See  Sujyport.) 

where  land  covered  naturally  by  water,  298 
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alTeus  of  stream,  interference  with,  383  n. 

artiticisd  channel^  pri.  fa.  right  to  abst.  or  divert  water  flowing  in,  390 
stream  flowing  from  mine,  381  n. 
watercourse  sometimes  on  same  footing  as  natural,  381 
compensation  iu  re8i>ect  of  percol.  w.  under  compens.  clauses  of  Act,  387  o. 
Cornish  bounders,  right  of,  to  divert  water  within  bounds,  385 
custom  to  make  compensation  for  damage,  389  n. 

customary  right  to  compens.  in  resp.  of  percolating  w.,  doubtf.,  389,  390 
rights  in  surface  water,  385,  386 
for  non-riparian  owner,  386  n. 
damages  for  interference  with  rights  in  artificial  watercourse,  395 

not  necessary  to  show  special 
damage,  395 
percolating  water,  389 
surface  water,  382,  386 
form  of  inquiry  as  to,  383  n. 
not  necessary  to  show  special  damage,  386 
deed  necessary  at  law  for  creation  of  water  easements,  384  n. 
Devon  stanners,   no  right  of,  by  custom,  to  divert  water,  and  dig 

trenches,  385,  386 
Duke  of  Cornwall,  rights  of,  to  take,  use  and  divert  water,  277,  278,  385 
expectation  followed  by  expend. ,  claim  of  right  to  use  w.  from,  395  n. 
goit,  riparian  owner  of,  384  n. 

grant,  rights  in  artificial  watercourse  may  be  acquired  by,  390,  391 

conditional  grant,  390 
easement,  not  land,  grant  is  of,  390  n. 
implied  grant  or  reservation,  390,  391 
percolating  water  may  be  acquired  by,  389 
surface  water  may  be  acquired  by,  384,  385 

grant  from  riparian  to  non-riparian  owner,  384 
user  under  grant,  mode  of,  385 
Indosure  Acts,  course  of  streams  may  be  altered  under,  277,  384,  385 
injunction  to  restrain  interference  with  acquired  rights  in  surf,  w.,  386 

natural  rights  in  surf,  w.,  382 
form  of,  383  n. 

immaterial  that  no  actual  damage  proved,  382,  383 
mandatory  injunction,  383  n. 
injunction  to  restrain  interference  with  rights  in  artif.  watercourse,  395 

no  injunction  where  inconv.  or  injury,  except  in  clear  cases,  395 
inspection,  litigant  may  generally  obtain,  on  interl.  motn.,  383 
anciUary  liberties,  383 
terms  usually  imposed,  383,  384 
forms  of  order,  384  n.,  542  n. 
Irish  Acts,  diversion  and  use  of  water  under,  280,  385 
laches  and  expenditure  may  bar  right  to  injunction,  895 
machy.,  riparian-owner  may  use  steam  for  working  mining,  382 
mandatory  injunction  to  restr.  interference  with  water  rights,  383  n. 
natural  surface  water  flowing  in  defined  course,  meaning  of,  380,  381 
negligence,  efi'ect  of,  in  entailing  liability,  389 
percolating  water,  priitid  facie  nght  to  abstract  or  divert,  387,  407 

no  difference  between  preventing  water  from  reaching,  and  causing 
water  to  leave,  387,  388 
acquired  rights,  389,  390 
prescription,  rights  m  artif.  water  course,  may  be  acqrd.   by,  391 — 395. 

(See  Prescription.) 
percolating  water  may  not  be  acquired  by,  389 
surface  water  may  be  acquired  by,   386.      (See 
Prescription.) 
reasonable  degree,  right  of  riparian  owner  to  abstract  or  divert  in,  382 
reasonably,  water  righte  only  exerciseable,  389 
riparian  owner,  rights  of,  in  natural  surface  water,  381,  382 
river,  riparian  owner  may  not  tap  bed  of,  and  draw  off  water,  382 
sensibly  interfere  with  common  enjoyment,  rip.  owner  may  not,  382 
meaning  of  sensible  interference,  382  n. 
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simultaoeoas  interference  with  percolating  water,  and  water  in  defined 

conrse,  389  n. 
statutory  grant  of  water  rights,  3S4,  385 
stranger  may  not  abstract  water  from  artificial  watercourse,  390 

qu.,  liability  of  stranger  to  person  who  conducts  water  under  mere 
permission,  390 
sabterranean  water,  principles  applicable  to,  386 
superjacent  and  subjacent  owners,  percolation  as  between,  388 
surface  water,  rights  in  respect  of,  381  —386 
tin-bounders,  rights  of,  to  divert  water  within  bounds,  385 
transport,  right  of  riparian  owner  to  use  stream  for,  382 
undehned  course,  primd  facie  right  to  abstract  or  divert  water  in,  386 

acquisition  of  right  to  prevent,  386,  387 
unity  of  possession,  suspension  of  rights  by,  395  n. 
seisin,  extinguishment  of  nglits  by,  395  n. 
utility,  water  rights  onl^  exerciseable  for  purposes  of,  382,  389 
well  dry,  mining  operations  laying,  388 

immaterial  whether  weU  ancient,  388  n. 
wilfully,  water  rights  not  exerciseable,  389 
pits,  ftc,  effect  of  peru  from  water  on  liabUity  to  sink,  233 
proprietary  or  possessory  land  for  drainage,  user  of.     (See  Usfr.) 
rateable,  grantee  of  waterleave  not  in  general,  564 

but  laying  pipes  and  culverts  may  make  him,  as  to  laud  containing 
them,  564 
rateability  as  to  watercourses,  559,  565 

trespass,  liability  for  influx  of  water,  where  remov.  of  barrier  by,  406,  537 
compensation  for  t.  bars  right  of  subseq.  compens.,  406,  537,  538 

WATERCOURSES,  rateability  as  to,  569,  565 

WATERLEAVE, 

grantee  of,  not  in  general  rateable,  564 

but  laying  pipes  and  culverts  may  make  him,  as  to  land  contg.  them,  564 
water  rent,  compensation  to  neighbour,  by  way  of,  for  impper.  drainage,  414 
reservation  of,  in  lease,  223 

WATERWAYS.     (See  Water.) 
malicious  injuries  to,  547 

WATERWORKS  CLAUSES  ACT.     (See  Railways  Clauses  Consol.  Act.) 
airways  between  severed  mines,  right  under,  to  make,  376 
bond  under  Lands  CI.  Act  not  include  compensation  for  minerals  under,  347 
bound  to  purchase  subjaceut  mines,  co.  purchasing  under,  not,  143 
compensation,  mine  owner  whose  working  is  prevented  entitled  to,  354 
damage  for  severance  under,  347,  354,  377 
expressly  purchased  and  conveyed,  co.  purchasing  under,  not  entitled  to 

mines,  unless,  30,  182,  202,  203 
inspect  under,  right  to,  348 

licensee  entitled  to  appropriate  is  *  occupier  '  under,  250 
notice,  person  entitled  to  give  statutory,  343 
power  to  purchase  mines  and  minerals  under,  341,  342 
quarries,  mines  in  ss.  18,  22,  of,  include,  9 

reversioner,  position  of,  when  lessee  compensated  under,  343,  344 
roadways  between  severed  mines,  ri^ht  under,  to  make,  371 
support,  construction  under,  of  ambiguous  provisions  as  to,  331  n. 
water  communications  between  severed  mines,  right  under,  to  make,  402 
present  artificially,  liability  under,  when  damage  from,  411,  412 

WAY  OF  NECESSITY.     (See  NecessUy,  Way  of.) 

WAYLEAVE.     {^q&  Airways ;  bating;  Roadways.) 
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WAYLEAVE  RENT, 

lease,  reservation  of,  in,  223 

outstroke,  lessor  may  have  compensation  by  way  of,  for  improper  working 

by,  239 
transport  throagh  his  property,  neighbour  may  have  compensation  by  way 

of,  for  improper,  378 

WAYS.     {See  Airways;  KeeeasUy,  Way  of ;  Roadtaays.) 

•WAYS  AND  ROADS,' 

meaning  of,  in  mining  lease,  247,  247  n. 

WEARDALE,  STANHOPE  IN, 

tithe-ore  due  by  custom  in,  521 

WEIGHT, 

payment  of  wages  by,  663,  684. 

WEIGHTS  AND  MEASURES  ACT, 
application  of,  to  mines,  684 

WELLS, 

former  customary  rights  of  lord  of  manor  of,  as  to  Mendip  mines,  521  n. 

WHIPPING, 

punishment  for  malicious  injuries,  546—549 

WIDOW.     (See  Doivress  ;  Joi^Uress. ) 
WIFE.     (See  Married  Woman.) 

WILFUL  DAMAGE, 

to  appliances  under  Regulation  Acts,  588 

WILFULLY. 

water  rights  not  exerciseable,  389,  403 

WILL.     (See  Death  ;  Devolution  ;  Mortmain  Acts ;  Will^  Tenant  at. ) 

form  of  order  for  receiver  and  manager  of  testator's  mines,  262  n. 
of  mines  executed  with  same  formabties  as  of  surface  property,  262  n. 
residuary  gift  in,  working  rights  by  tenant  for  life  under,  49—51 

WILL,  TENANT  AT, 

construction — te.nancy  at  will  or  licence,  257 

Limitations,  running  of  Statute  of,  when  tenancy  at  will  by  entry  under 

unenrolled  bargain  and  sale,  526 
possession  of  mines  or  quarries,  ri^ht  of,  is  in,  32—34,  70,  533 
property  in  severed  minerals,  no  right  of,  in,  49 
trespass  or  account  against  stranger  at  instance  of,  533 
user  by,  right  of,  70 

WIMSEY, 

meaning  of,  246  n. 

'WIN,' 

meaning  of,  219,  222,  223 

WINCHESTER.     (See  UniversUies  and  College  Estates  Act,) 

WINDING-UP  OF  COST-BOOK  AND  STANNARY  COMPANIES, 

action  to  determine  question  arising  in,  Vice-Warden  may  direct,  477 

affidavits  in  winding-up  matters,  477  n. 

attachment  of  debt  where  contributory  of  one  co.  a  creditor  of  other,  477 

not  to  prejudice  set-off  or  lien  or  charge,  477 
Chancery  Division,  c.-b.  co.  outside  stan.  limits  may  be  wound  up  in,  476 

stannary  company,  when  may  be  wound  up  in,  425,  476 
charge,  Vice- Warden  may  adjudicate  on  validity  and  extent  of,  477 
contribution,  when  enforced  iu,  455 


debts,  when  stannary  company  deemed  unable  to  pay,  476 
disputed  debts  or  cLtinis,  power  to  adjudicate  on,  in,  476, 


477 
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WINDING-UP  OF  COST-BOOK  AND  STANNARY  COMPANIES ~ro>/<//u/ a/. 
enforcement  of  orders  in,  427 

former  member  of  stannary  company,  when  liability  of,  ceases,  476 
further  proceedings  against  company  restrained  after  petition  to  wind  np,  476 
interpleader,  477 

trial  of  action  or  issue  directed  upon,  477 
issue  to  determine  question  arising  in,  Vice-Warden  may  settle,  477 
iury,  conclusiveness  of  finding  of,  in  question  arising  in,  477 
lieu.  Vice- Warden  may  adjudicate  on  Talidity  and  extent  of,  477 
Otiicial  Liquidator,  Registrar  of  Stannaries  Court  may  act  as,  422 
petitions  for,  where  heard,  416,  417 
procedure  in,  422  n. 
registration  and,  effect  of,  on  former  cost-book  member,  448,  455  n.,  459 

liability  in  independent  proceeding,  448 
Stannaries  Court  is  proper  court  for  winding  up  company  'engaged   in 

working'  in  Stannaries,  unless  Vice- Warden  otherwise 
certities,  425,  476 

meaning  of  '  engaged  in  working,'  425 
jurisdiction  to  wind  up  companies  in,  422 
procedure,  422  n. 
wages  for  three  months  of  miners,  &c.,  payable  in  priority  in,  476 

WIRKSWORTH,  500  et  seq. 

•WITHIN  AND  UNDER,' 
construction  of,  13 

WITNESSES.     (See  Barmote  Courts  ;  Stannaries  Courts.) 

WOM  EN.     (See  Regulation  Ads. ) 

Factory  and  Workshop  Acts,  607 

WOODS,  COMMISSIONERS  OF.     (See  Crown;  GhucesUrshire  Rights,  «fcc.) 

WORKING.  (See  Bishop;  Co-Owner;  Copyholder;  Custom;  Cu$tomary  Free- 
holikr;  Dean  and  Cfuipter ;  Harbour  Companies;  Highways  Acts ;  Lease; 
Licence;  Life  or  Years,  Tcnivi  for ;  Mortgage;  Parson;  Paring;  Preben- 
dary ;  Prescription ;  Purchaser ;  Railways  Clauses  Consolidation  Act ; 
SimpUf  Tenant  in  Fee;  Tail,  Tenant  in;  Trespass;  Trustee;  Vendor; 
Wastes ;  Will,  Tenant  at ;  and  see  Table  of  CorUents, ) 
Court  will  not  superintend,  229 

WORKING  PLACES, 

securing  roofs  and  sides  of,  587 

WORKMAN.     {See  Employer  ;  Employers  aiid  Workmen  Act ;  Employers' Liability 
Act;  Factory  and  Workshop  Acts;  Regulation  Acts  ;  Truck  Act.) 

•  WORMANLIKE  MANNER.  *    (See  Lease, ) 

*  WORKS,' 

meaning  of,  in  repairing  oovenant,  254  n. 

WORKSHOP.     (See  Factory  afid  Workshop  Acts.) 

WORSELWORTH,  518 

WRIT  OF  POSSESSION.     (See  Recovery  of  Possession,) 

WRITING.     (See  Employer^  Liability  Act ;  Frauds,  StattUe  of;  Truck  Act,) 

WRONGFUL  ABSTRACTION.     (See  Trespass.) 

WRONGFUL  POSSESSION.     (See  Establishment  of  Title  ;  Limitations,  StaliUes 
of;  Recorrry  qf  Possession, ) 
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YEAR  TO  YEAR,  TENANT  FROM, 

coDstructioD — teuancy  from  year  to  year  or  licence,  257 
possessioQ  of  mines  or  (|aarrie8,  right  of,  in,  32,  33,  70,  533 
trespass  or  account  against  stranger  at  instance  of,  533 
user,  right  of,  70 

YEARS,  TENANT  FOR.     {See  Life  (n-  Years,  TenarU/or.) 

enlargement  of  long  term  into  fee  under  Conveyancing  Act,  32 

ownership  of  mines  during  Ir.  statutory  term  under  &  &  45  Vict.  c.  47,  32 

YORKSHIRE, 

action  for  account  of  tithe-ore  in,  521 

inspection  of  mine  by  impropriator,  521 

obsolete  customs  in,  521  n. 

tithe-ore  due  by  custom  in  Arkilgarthdale  in,  521,  567 

YOULGREAVE,  600  ei  seq, 

•  YOUNG  PERSON.  *    (See  Regalatiofi  Ads, ) 
Factory  and  Workshop  Acts,  607 
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Broom's  Primer  of  Legal  Principles.  ^ 

Being  the  Third  Edition  of  the  Philosophy  of  Common  Law,  Illustrated  by 
a  variety  of  interesting  Oases.  By  the  late  Herbert  Broom,  LL.D.  Re- 
modelled and  almost  re- written  by  John  C.  H.  Flood,  of  the  Middle  Temple, 
Barrister-at-Law.     Third  Edition.     Crtjwn  8vo.     Price  6i*.  cloth.     1883. 

Smith's  Leading  Cases.     Eighth  Edition. 

A    Selection   of    Leading    Cases    in  various  Branches  of  the  Law,  with       : 
Notes.     Third  and  Fourth  Editions,  by  James  Shaw  Willes  and  Henry       j 
SiN'GER    Keating,    Esqrs.,   of   the    Inner  Temple,  afterwards  Judges  of       : 
H.  M.  Court  of  Common  Pleas.    Eighth  Edition.     By  R.  Henn  Collins 
and  R.  G.  Arbuthnot,  Esqrs.,  Barristers-at-Law.     In  2  vols.     Roval  8vo. 
Price  3/.  15«.  cloth.     1879. 

Gierke's  Settled  Land  Act,  1882. 

Witli  Notes  and  an  Introductory  Chapter,  together  with  Precedents  of  Settle- 
ments, Conveyances  and  Petitions,  and  Miscellaneous  Forms  udiipted  for  use 
imder  the  Act.     With  an  Appendix  containing  the  Rules,  Orders,  &c.,  under       ; 
the  Act,  and  Notes  thereon.     By  Aubrey  St.  John  Clerke,  B.A.,  of  the 
Middle  Temple,  Barrister-at-Law.    8vo.     Price  9«.  cloth,     1882.  ; 

Thicknesse's  Married  Women's  Property  Act,  1882. 

With  an  Introduction  on  the  Law  of  Married  Women's  Property,  and  an       ] 
Appendix,  containing  the  Married  Women's  Property  Acts  of  1870  and  1874, 
and  other  Statutes  relating  to  Mairied  Women.     With  Forms  and  Precedents.       ; 
By  Ralph  Thicknesse,  B.A.,  Ch.Ch.,  Oxford,  and  of  Lincoln's  Inn,  Barrister- 
at-Law.     Crown  8vo.     Price  7s.  6rf.  cloth.     1882. 

Davidson's  Concise  Precedents  in  Conveyancing.     Thir- 
teenth Edition. 

Concise  Precedents  in  Conveyancing,  Revised  and  Adapted  to  the  Con- 
veyancing and  Law  of  Property  Acts,  1881  and  1882,  the  Settled  Land  Act, 
1882,  and  the  Married  Women's  Property  Act,  1882,  with  Practical  Notes 
and  Observations  on  the  Acts,  and  on  some  earlier  Acts  relating  to  Real  and 
Personal  Property.  Thirteenth  Edition.  By  M.  G.  Davidson,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law.     Crown  8vo.     Price  1^.  Is,  cloth.     1883. 

Heywood's  Practice  of  the  County  Courts.    Third  Edition. 

The  Jurisdiction  and  Practice  of  the  County  Courts  ;  comprising  the  whole 
Practice,  except  in  Admiralty  and  Bankruptcy.  With  Appendices  containing 
The  Employers'  Liability  Act,  1880,  and  the  Rules  of  1880,  including  the 
Practice  under  it.  By  George  Washington  Hey  wood,  of  the  Middle 
Temple,  Barrister-at-Law.     Royal  12ino.     Price  15«.  cloth.     1881. 

Maclachlan's  Law  of  Merchant  Shipping.     Third  Edition. 

A  Treatise  on  the  Law  of  Merchant  Shipping.  By  David  Maclachlan, 
M.A.,  of  the  Middle  Temple,  Barrister-at-Law.     Royal  8vo.    Price  21.  clotlu 

1880. 

Rawlinson's  Mimicipal  Corporations  Act. 

The  Municipal  Corporations  Act,  1882,  and  the  General  Rules  made  in  pur- 
suance thereof,  and  the  Acts  since  piissed  for  amending  the  same,  and  other- 
wise in  relation  to  Municipal  Corporations  ;  with  Notes  and  References  to  tlie 
Case  thereon  ;  and  an  Appendix,  containing  the  principal  Statutes  refened  to, 
including  those  relating  to  Mandamus,  Quo  Warranto,  and  also  Registration 
and  Corrupt  Practices  at  Parliamentary  Elections  :  the  New  Rules  of  April, 
188.3,  relatnig  to  Municipal  Election  Petitions,  &c.,  &c.  By  Thomas  Geary, 
of  tlie  Middle  Temple,  Barrister-at-Law.  Eighth  Edition.  8vo.  Price 
1/.  16s.  cloth.     1883. 

Rosher  on  the  Law  of  Rating. 

A  Treatise  on  the  Principles  of  the  Law  of  Rating.  By  George  B.  Rosher, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.     8vo.     Price  9«.  cloth.     1883. 
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Aldred's  Manual  of  the  Law  of  Mortgage. 

For  StudentB  and  Practitioners.  By  Philip  Foster  Aldred,  D.C.L.  (Hert- 
ford College  and  Gray's  Inn),  late  Examiner  in  Real  Proi)erty,  &c.  for  the 
University  of  Oxford.     Crown  8vo.     Price  7$.  clotji.     1883. 

Hobhouse's  Parliamentary  Elections  (Corrupt  and  Illegal 
Fractices)  Act,  1883. 

With  an  Introduction  and  full  Explanatory  and  Legal  Notes.  By  Henry 
HoBHOUSE,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Together  with  Tables 
of  the  Legal  Maximum  Expenditure  for  all  Constituencies,  and  Appendix  of 
Election  Acts,  and  Complete  Index.     Crown  8vo.     Price  bs.  cloth.     1883. 

Smith's  Law  of  Landlord  and  Tenant     Third  Edition. 

The  Law  of  Landlord  and  Tenant,  in  a  Course  of  Lectures  delivered  in  the 
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Eastem  Circuit,  Barrister-at-Law  ;  Editor  of  "  Smith  on  Contracts. ''  Demy 
8vo.     Price  18«.  cloth.     1882. 

Lindley's  Law  of  Partnership.     Fourth  Edition. 

A  Treatise  on  the  Law  of  Partnership,  including  its  application  to  Joint  Sf4)ck 
and  other  Companies.  Revised  throughout ;  seven4  parts,  and  especially  those 
portions  affecteil  by  the  Judicature  Acts  and  Rules,  being  re-written.  By  Sir 
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Taylor's  Law  of  Evidence.     Seventh  Edition. 
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Baker's  Law  of  Burials.     Fifth  Edition. 

The  Laws  relating  to  Burials  ;  with  Notes,  Forms  and  Practical  Instructions. 
By  Thomas  Baker,  Escj.,  of  the  Inner  Temple,  Barrister-at-Law  (of  the 
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